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I. INTRODUCTION AND PROCEDURAL HISTORY

Chimpanzees are autonomous and self-determining beings capable of shouldering duties
and responsibilities. They recall their past and anticipate their future, and when their future is
incarceration, they suffer the pain of being unable to fulfill their life’s goals or move about as
they wish, much in the same way as human beings. In the last three years, Reba, Charlie, and
Merlin, three of the seven of these extraordinarily intelligent, autonomous, self-determining
beings imprisoned in the State of New York have died in captivity.

In December, 2013, the Petitioner, The Nonhuman Rights Project, Inc. (“NhRP”) filed
near-identical petitions for common law writs of habeas corpus and orders to show cause
(“Petition”) pursuant to New York Civil Practice Law and Rules (“CPLR”) Article 70 in the
Supreme Court in each of the three counties in which there was a surviving captive chimpanzee.'
Specifically, a Petition was filed in the New York State Supreme Court: a) Fulton County on
behalf of Tommy on December 2, 2013; b) Niagara County on behalf of Kiko on December 3,
2015; and c) Suffolk County on behalf of Hercules and Leo on December 5, 2013. Each Supreme
Court refused to issue the requested order to show cause. (Petition for a Writ of Habeas Corpus
and Order to Show Cause (“Habeas Petition™) at 7). Each of the three intermediate appellate
courts affirmed on a different ground and all without citing any of the previous decisions. (/d.).

The New York State Supreme Court Appellate Division, Third Judicial Department
(“Third Department”) affirmed the ruling of the Supreme Court, Fulton County, and held that, as
chimpanzees are incapable of shouldering duties and responsibilities, they cannot be “persons”
for the purpose of demanding a common law writ of habeas corpus. People ex rel. Nonhuman
Rights Project, Inc. v. Lavery, 124 A.D.3d 148, 150-53 (3d Dept. 2014), leave to appeal den., 26
N.Y.3d 902 (2015). The New York State Supreme Court Appellate Division, Fourth Judicial
Department (“Fourth Department”) affirmed the Niagara County Supreme Court’s dismissal of

the petition, finding, without reaching the issue of legal personhood, that the petition should have

" The NhRP asked the courts to issue orders to show cause pursuant to CPLR 7003(a), as the NhRP did
not demand the production of the chimpanzees in court.



been dismissed on the ground that the NhRP did not seek Kiko's immediate release, but sought to
have him placed in an appropriate primate sanctuary. Nonhuman Rights Project, Inc., ex rel.
Kiko v Presti, 124 A.D.3d 1334 (4th Dept. 2015), leave to appeal den., 126 A.D. 3d 1430 (4th
Dept. 2015), leave to appeal den., 2015 WL 5125507 (N.Y. Sept. 1, 2015).

The New York State Supreme Court Appellate Division, Second Judicial Department
(“Second Department”) dismissed the NhRP’s timely appeal from the order of the Supreme
Court, Suffolk County on procedural grounds. A true and complete copy of the Second
Department’s order is attached to this Habeas Petition as Exhibit 8.

On March 19, 2015, the NhRP filed a near-identical second petition for a common law
writ of habeas corpus and order to show cause on behalf of Hercules and Leo with this Court. On
April 21, 2015, Justice Barbara Jaffe issued an amended order to show cause requiring the
Respondents to appear before the Court to justify their imprisonment of Hercules and Leo. See
The Nonhuman Rights Project, Inc. v. Stanley Jr., M.D., 2015 WL 1804007 (Sup. 2015)
amended in part, The Nonhuman Rights Project, Inc. v. Stanley, 2015 WL 1812988 (Sup. 2015).
While Justice Jaffe ruled against the NhRP on the issue of personhood because she believed
herself bound by the Third Department’s Lavery decision in which the court stated that
chimpanzees are not “persons” for purposes of demanding a common law writ of habeas corpus
because they are unable to shoulder duties and responsibilities, she suggested that the NhRP may
ultimately prevail. See The Nonhuman Rights Project ex rel. Hercules and Leo v. Stanley, 16
N.Y.S.3d 898, 903 (Sup. Ct. 2015). The Justice rejected Respondents’ argument that, because the
NhRP sought Hercules and Leo’s “transfer to a chimpanzee sanctuary, it has no legal recourse to
habeas corpus,” as habeas corpus has been used to “secure [the] transfer of [a] mentally ill
individual to another institution,” id. at 917 n.2, and refused to rely upon the Fourth
Department’s ruling in Presti, 124 A.D.3d 1334. See also Stanley, 16 N.Y.S.3d at 901 (“The
conditions under which Hercules and Leo are confined are not challenged by petitioner . . . and it

advances no allegation that respondents are violating any federal, state or local laws by holding



Hercules and Leo.”). She also emphasized that “[t]he floodgates argument is not a cogent reason
for denying relief.” Id. at 917 n.2.

The NhRP now brings this Habeas Petition, which is authorized by CPLR Article 70 and
is not barred by res judicata or collateral estoppel, infra, seeking Tommy’s release from
Respondents’ unlawful imprisonment, as the New York State Supreme Court Appellate Division,
First Judicial Department (“First Department”), unlike the Fourth Department, acknowledges
that the Great Writ may be used to transfer an imprisoned person from an unlawful place of
custody to another lawful form of confinement. See Stanley, 16 N.Y.S.3d at 917 n.2 (citing
McGraw v. Wack, 220 A.D.2d 291, 292 (1st Dept. 1995); Matter of MHLS v. Wack, 75 N.Y.2d
751 (1989)). Moreover, as shown below at Section III-D-3, this Court is not bound by the Third
Department’s erroneous ruling that legal personhood is contingent upon the ability to shoulder
duties and responsibilities, infra. However, if this Court determines it is so bound, the NhRP has
attached affidavits from some of the world’s most renowned primatologists, including Jane
Goodall, attesting to the fact that chimpanzees are indeed able to shoulder duties and
responsibilities both within their own societies and within human/chimpanzee societies.

The New York “common-law writ of habeas corpus [is] a writ in behalf of liberty, and its
purpose [is] to deliver a prisoner from unjust imprisonment and illegal and improper restraint.”
People ex rel. Pruyne v. Walts, 122 N.Y. 238, 241-42 (1890). It “is not the creature of any statute

.. and exists as a part of the common law of the State.” People ex rel. Tweed v. Liscomb, 60
N.Y. 559, 565 (1875). E.g., People ex rel Lobenthal v. Koehler, 129 A.D.2d 28, 30 (1st Dept.
1987) (“The ‘great writ’, although regulated procedurally by article 70 of the CPLR, is not a
creature of statute, but a part of the common law of this State.”); People ex rel. Patrick v. Frost,
133 A.D. 179, 187-88 (2d Dept. 1909); People ex rel. Jenkins v. Kuhne, 57 Misc. 30, 40 (Sup.
Ct. 1907) (“A writ of habeas corpus is a common law writ and not a statutory one. If every
provision of statute respecting it were repealed, it would still exist and could be enforced.”),

aff’d, 195 N.Y. 610 (1909). See Vincent Alexander, Practice Commentaries, Article 70 (Habeas



Corpus), In General (2013). Justice Jaffe agreed that the “writ ‘is a part of the common law of
this State.””” Stanley, 16 N.Y.S.3d at 904 (citations omitted).

In New York, the common law writ of habeas corpus “lies in all cases of imprisonment
by commitment, detention, confinement or restraint, for whatever cause, or under whatever
pretence.” People v. McLeod, 3 Hill 635, 647 note j (N.Y. 1842). Its “scope and flexibility . . . its
capacity to reach all manner of illegal detention - its ability to cut through barriers of form and
procedural mazes-have always been emphasized and jealously guarded by courts and
lawmakers.” Harris v. Nelson, 394 U.S. 286, 291 (1969). See, e.g., People ex rel. Keitt v.
McCann, 18 N.Y.2d 257, 263 (1966).

The procedure for using the common law writ of habeas corpus is set forth in Article 70,
CPLR 7001-7012.> However, “[tlhe drafters of the CPLR made no attempt to specify the
circumstances in which habeas corpus is a proper remedy. This was viewed as a matter of
substantive law.” Vincent Alexander, Practice Commentaries, Article 70 (Habeas Corpus), In
General (2013). E.g., Koehler, 129 A.D.2d at 30.

“Legal person” has never been a synonym for “human being.” Instead, it designates
Western law’s most fundamental category by identifying those entities capable of possessing a
legal right. “Legal personhood” determines who counts, who lives, who dies, who is enslaved,
and who is free. Chimpanzees such as Tommy, as autonomous and self-determining beings,
should be recognized as common law “persons” in New York, entitled to the common law right
to bodily liberty protected by the common law of habeas corpus.

Justice Jaffe noted that a chimpanzee’s right to invoke the writ of habeas corpus is best

(1313

decided either by the legislature or the Court of Appeals, which is “‘the state’s policy-making
tribunal.”” Stanley, 16 N.Y.S.3d at 917 (citing People v. Scott, 79 N.Y.2d 474 (1992)).° The

Court in Byrn v. New York City Health & Hosps. Corp., 31 N.Y.2d 194, 201 (1972), noted that

> CPLR 7001 provides in part: “the provisions of this article are applicable to common law or statutory
writs of habeas corpus.”
* The NhRP, of course, must begin its journey to the Court of Appeals by filing suit in the Supreme Court.



the issue of who is a person devolves on the legislature. But this is an observation about legal
history, not jurisprudence. Nothing restricts the question of who is a person to the legislature,
while the specific question of who is a common law person for the purpose of the common law
writ of habeas corpus is uniquely a question for the courts of New York. This Justice Jaffe
recognized by citing Tweed, 60 N.Y. at 566, for the notion that the writ of habeas corpus is
“[s]afeguarded by the United States and New York Constitutions” and “‘cannot be abrogated, or
its efficiency curtailed, by legislative action.” Stanley, 16 N.Y.S.3d at 904.

Nine prominent working primatologists from around the world have submitted affidavits
(“Expert Affidavits”) demonstrating that chimpanzees such as Tommy possess the autonomy and
self-determination that allows them to choose how they will live their emotionally, socially, and
intellectually rich lives." Five of these primatologists have also submitted affidavits
demonstrating that chimpanzees such as Tommy possess the capacity to shoulder duties and
responsibilities (“Supplemental Affidavits”), as has Dr. Jane Goodall. Pursuant to a New York
common law that keeps abreast of evolving standards of justice, morality, experience, and
scientific discovery, New York common law liberty and equality mandate that such autonomous
beings as chimpanzees be recognized as common law “persons” entitled to the common law right
to bodily liberty protected by the common law of habeas corpus.

The New York common law of liberty begins, as does the common law of every
American state, with the premise that autonomy is a supreme common law value that trumps
even the State’s interest in life itself, and is therefore protected as a fundamental right that may

be vindicated through a common law writ of habeas corpus.

* The Expert Affidavits attached to this Habeas Petition are copies of the affidavits filed in the NhRP’s
prior habeas corpus proceedings in the Fulton County and New York County Supreme Courts and are
properly before the Court. CPLR 2101(e) (“copies, rather than originals, of all papers, including orders,
affidavits and exhibits may be served or filed. Where it is required that the original be served or filed and
the original is lost or withheld, the court may authorize a copy to be served or filed.”). See Rechler Eq. B-
1, LLCv. AKR Corp., 98 A.D.3d 496, 497 (2d Dept. 2012); see also Brooke Bond India, Ltd. v. Gel Spice
Co., Inc., 192 A.D.2d 458, 459-60 (1st Dept. 1993); Bd. of Educ. of City Sch. Dist. of City of New York v.
lannelli Const. Co., Inc., 906 N.Y.S.2d 778 (Sup. Ct. 2009); R.M. v. Dr. R., 855 N.Y.S.2d 865, 866 (Sup.
Ct. 2008); Matthews v. Gilleran, 12 N.Y.S. 74, 78 (Gen. Term. 1890); Barnard v. Heydrick, 1866 WL
5268 (N.Y. Sup. Ct. 1866).



New York common law equality forbids discrimination founded upon unreasonable
means or unjust ends, and protects Tommy’s common law right to bodily liberty free from unjust
discrimination. Tommy’s common law classification as a “legal thing,” rather than “legal
person,” rests upon the illegitimate end of enslaving him. Simultaneously, it classifies Tommy by
the single trait of his being a chimpanzee, and then denies him the capacity to have a legal right.
This discrimination is so fundamentally inequitable it violates basic common law equality. In
fact, the New York legislature’s recognition that some nonhuman animals, such as chimpanzees,
are capable of having personhood rights by expressly allowing them to be trust “beneficiaries”
pursuant to section 7-8.1 of the Estates, Powers and Trusts Law (“EPTL”) affirms that
personhood may apply to natural persons other than human beings.

The NhRP requests that this Court issue an Order to Show Cause pursuant to CPLR
7003(a), hold the required hearing, release Tommy from unlawful imprisonment, and then decide
where best to place him. The NhRP strongly urges that Tommy be placed in the custody of Save
the Chimps, a premier chimpanzee sanctuary located on 190 acres in Fort Pierce, Florida, where
he will live out his life with numerous other chimpanzees in an environment as close to Africa as
may be found in North America that allows him to freely exercise his autonomy.

This Court need not make a judicial determination at this time that Tommy is a “person”
in order to issue the Order to Show Cause. Rather it should follow the laudatory procedure used
by Justice Jaffe in Stanley. There Justice Jaffe properly assumed, without deciding, that Hercules
and Leo were “persons” and “signed petitioner's order to show cause.” Stanley, 16 N.Y.S.3d at
900; see also id. at 904-05 (“Petitioner invokes CPLR 7003(a). . . . That statute provides, . . .
‘where the petitioner does not demand production of the person detained ... order the respondent
to show cause why the person detained should not be released.” This proceeding thus
commenced with the signing of an order to show cause.”). This was the procedure used by Lord
Mansfield in the famous common law habeas corpus case of Somerset v. Stewart, Lofft 1, 98
Eng. Rep. 499 (K.B. 1772), where the great Chief Justice assumed, without deciding, that the

slave, James Somerset, could possibly possess the right to bodily liberty protected by the



common law of habeas corpus, and issued the writ that required the respondent to provide a
legally sufficient reason for Somerset’s detention, and by the Court for the Correction of Errors
in In re Tom, 5 Johns. 365 (N.Y. 1810) (per curiam), which issued a writ of habeas corpus upon
the petition of a slave who claimed he had been manumitted and was being unlawfully detained
as proper‘[y.5

The NhRP does not claim Respondents are violating any federal, state, or local animal
welfare law in the manner in which they are detaining Tommy. The issue is not Tommy’s
welfare, any more than the issue is the welfare of a human detained against his will in a habeas
corpus case. See Stanley, 16 N.Y.S.3d at 901 (recognizing that the Hercules and Leo habeas
corpus case was not about “animal welfare). The issue is whether Tommy, an autonomous and
self-determining being, may be detained at all.°

In the following section, the NhRP sets out the facts that demonstrate chimpanzees such
as Tommy possess the capacities for autonomy and self-determination sufficient for common law
personhood and the possession of the common law right to bodily liberty protected by the
common law of habeas corpus. These include possession of an autobiographical self, episodic
memory, self-determination, self-consciousness, self-knowingness, self-agency, referential and
intentional communication, empathy, a working memory, language, metacognition, numerosity,
and material, social, and symbolic culture, their ability to plan, engage in mental time-travel,
intentional action, sequential learning, mediational learning, mental state modeling, visual

perspective-taking, cross-modal perception, the ability to understand cause-and-effect and the

> New York’s adoption of English common law as it existed prior to April 19, 1775, Montgomery v.
Daniels, 338 N.Y.2d 41, 57 (1975); Jones v. People, 79 N.Y. 45, 48 (1879); N.Y. Const. Art. I, § 14;
N.Y. Const. § 35 (1777), incorporated Lord Mansfield’s common law habeas corpus ruling in Somerset v.
Stewart. See also Lemmon v. People, 20 N.Y. 562 (1860).

% Even if Respondents were violating animal welfare statutes, habeas corpus would still be available, as
the courts have made clear that alternative remedies do not alter one’s ability to bring the writ. People v.
Schildhaus, 8 N.Y.2d 33, 36 (1960). See also Williams v. Dir. of Long Island Home, Ltd., 37 A.D.2d 568,
570 (2d Dept. 1971) (“The fact that petitioner or the detainee may h[a]ve had an alternative avenue of
relief by way of a statutory remedy in no way alters the right to broach the issue by way of habeas
corpus.”). Further, the remedy for a violation of an animal welfare statute does not necessarily entail the
release of the animal, further rendering such a statute inapposite.



experiences of others, to imagine, imitate, engage in deferred imitation, emulate, to innovate and
to use and make tools.

The NhRP also sets forth the facts that demonstrate that chimpanzees such as Tommy
have the capacity to shoulder duties and responsibilities both within chimpanzee societies and
human/chimpanzee societies. Among other abilities, chimpanzees understand and carry out
duties and responsibilities while knowingly assuming obligations and then honoring them,
behave in ways that seem both lawful and rule-governed, have moral inclinations and a level of
moral agency, ostracize individuals who violate social norms, respond negatively to inequitable
situations, have a social life that is cooperative and represents a purposeful and well-coordinated
social system, routinely enter into contractual agreements, and show concern for others’
welfare.’

II. STATEMENT OF FACTS

A. CHIMPANZEE AUTONOMY
1. INTRODUCTION

Chimpanzees, like humans, are “autonomous” (Affidavit of James King (“King Aff.), at
q11; Affidavit of Mathias Osvath (“Osvath Aft.”), at §11), which Professor James King defines
as freely choosing, not acting on reflex, innate behavior, or through any conventional category of
learning such as conditioning, discrimination learning, or concept formation, directing behavior
based on internal cognitive processes. (King Aff. at §11). The simplest explanation for
chimpanzees’ autonomous behavior is that it is based on similar human capacities. (/d. at 12).
Chimpanzees possess the “self” that is integral to autonomy, being able to have goals and
desires, intentionally act towards those goals, and understand whether they are satisfied.
(Affidavit of Tetsuro Matsuzawa (“Matsuzawa Aff.”), at q15; Affidavit of James Anderson

(“Anderson Aff.’) at §21).

7 Chimpanzees exhibit capacities for charity, fairness, reciprocity, compassion, empathy, peace-making,
and impartial leadership, all of which lead to their sense of justice. John Berkman, “Just Chimpanzees? —
A Thomistic Perspective of Ethics in a Nonhuman Species,” in Beastly Morality — Animals as Ethical
Agents 195,202-219 (Jonathan K. Crane, ed. Columbia University Press 2016)



2. SIMILARITIES BETWEEN CHIMPANZEES AND HUMANS:
PHYSIOLOGY, DNA, AND COGNITION

Humans and chimpanzees share almost 99% of their DNA. (Matsuzawa Aff. at q10;
Affidavit of Emily Sue Savage-Rumbaugh (“Savage-Rumbaugh Aff.”), at 11). Chimpanzees are
more closely related to human beings than to gorillas. (Affidavit of William McGrew (“McGrew
Aft.”), §11; King Aff. at 12; Osvath Aff. at q11). Both the brains and behavior of humans and
chimpanzees are plastic, flexible, and heavily dependent upon learning. (Savage-Rumbaugh Aff.
at J11a). Both possess the brain asymmetry associated with sophisticated communication and
language-like capacities. (Matsuzawa Aff. at §12). Both share similar brain circuits involved in
language and communication (Matsuzawa Aff. at §10), and have evolved the large frontal lobes
involved in insight and foreplanning. (/d.). Broca’s Area and Wernicke’s Area, which enable
human symbolic communication, have corresponding areas in chimpanzee brains. (Savage-
Rumbaugh Aff. at q13).

Both share cell types involved in higher-order thinking, and functional characteristics
related to sense of self. (Matsuzawa Aff. at §10; Affidavit of Jennifer M.B. Fugate (“Fugate
Aft.”), at q14). Both brains possess spindle cells (or von Economo neurons) in the anterior
cingulate cortex, involved in emotional learning, the processing of complex social information,
decision-making, awareness, and, in humans, speech initiation. (Matsuzawa Aff. at §14). This
strongly suggests they share many higher-order brain functions. (/d.). The chimpanzee brain is
activated in the same areas and networks as the human brain during activities associated with
planning, foresight, episodic memory, and memories of autobiographical events. (Osvath Aff. at
112, 99]15-16).

That their brains develop and mature in similar ways indicates that humans and
chimpanzees pass through similar cognitive developmental stages. (Matsuzawa Aff. at q10).
Brain developmental delay, which plays a role in the emergence of complex cognitive abilities,
such as self-awareness, creativity, foreplanning, working memory, decision-making and social

interaction, is a key feature of both chimpanzee and human prefrontal cortex brain evolution.



(Matsuzawa Aff. at §11; Savage-Rumbaugh Aff. at §11a, 912). Chimpanzee development of the
use and understanding of sign language, along with their natural communicative gestures and
vocalizations, parallels the development of language in children; this points to deep similarities
in the cognitive processes that underlie communication in both species. (Affidavit of Mary Lee
Jensvold (“Jensvold Aff’) Aff. at 99). Both develop increasing levels of consciousness,
awareness, and self-understanding throughout adulthood, through culture and learning. (Savage-
Rumbaugh Aff. at q11d).

Numerous parallels in the way their communication skills develop suggest a similar
unfolding of cognitive processes and an underlying neurobiological continuity. (Jensvold Aff. at
910). The foundational stages of communication suggest striking similarities between human and
chimpanzee cognition. (/d. at 9910-11). Chimpanzees show some of the same early
developmental tendencies and changes in their communication skills as children. (/d. at q10).
Children and language-trained chimpanzees begin communicating using natural gestures before
moving to more frequent use of symbols. (/d.). In both, the ratio of symbol to gestures increases
with age, with the overwhelming majority of gestures serving a communicative purpose. (/d.).
Both show a primacy of natural gestures in development over learning a symbolic system of

communication. (/d. at §99-10).

3. SIMILARITIES BETWEEN CHIMPANZEES AND HUMANS:
BEHAVIOR, MENTAL AND EMOTIONAL PROCESSES

The close evolutionary relationship between chimpanzees (and the closely related
bonobos) and humans is evident not only in terms of physical structure but also in behaviour,
emotional and mental processes. (Supplemental Affidavit of James Anderson (“Anderson Supp.
Aff.”) at §14). Chimpanzees were the first nonhuman species shown to be capable of mirror-
mediated self-recognition. (Anderson Supp. Aff. at 414). The developmental emergence of self-
recognition in chimpanzees is similar to that in humans. (/d.). Furthermore, as in humans, self-

recognition in adult chimpanzees is highly stable across time, with some decline in old age. (/d.).
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a. Self-recognition and self-awareness

Chimpanzees and bonobos demonstrate they can step outside of themselves and look
upon themselves apart from the actions in which they are engaging. (Supplemental Affidavit of
Emily Sue Savage-Rumbaugh (“Savage-Rumbaugh Supp. Aff.”), at §16). They recognize their
shadows; they recognize themselves in mirrors; they apply bodily decorations, they intend
beyond the immediacy of the current social situations in which they are engaged; they signal
intent by means other than through the use of incipient actions; and they prevent their offspring
from engaging in behaviors that could be dangerous. (/d.).

That chimpanzees recognize themselves in mirrors (id. at q16) is a marker of self-
awareness. (Anderson Aff. at §12; Savage-Rumbaugh Aff. at §16). They recognize themselves
on television, in videos and photographs, and examine the interior of their mouths with
flashlights. (Savage-Rumbaugh Aff. at §16). They recognize pictures of themselves, and others,
when they were very young. (Id.). Self-recognition requires that one hold a mental representation
of what one looks like from another perspective. (Anderson Aff. at §12). This capacity to reflect
upon one’s behavior allows one to become the object of one’s own thought. (Savage-Rumbaugh
Aff. at q16). Chimpanzees show such capacities that stem from self-awareness, as self-
monitoring, self-reflection, and metacognition. (/d. at §15). They are aware of what they know
and do not know. (/d.). “Self-agency,” a fundamental component of autonomy, allows one to
distinguish one’s own actions and effects from external events. (Matsuzawa Aff. at §16). Both
chimpanzees and humans share the fundamental cognitive processes underlying the sense of
being an independent agent. (Matsuzawa Aff. at 416; Savage-Rumbaugh Aff. at q11e).

b. Self-control and episodic memory

Similar brain structures of humans and chimpanzees support the behavioral and cognitive
evidence for both human and chimpanzee autobiographical selves. (Osvath Aff. at §15). Both are
aware of their past and envision their future. (Id. at §16). Both share the sophisticated cognitive
capacity necessary for the “mental time travel” the episodic system enables. (Osvath Aff. at 10,

112, 915; Jensvold Aff. at §10). Without understanding one is an individual who exists through
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time, one cannot recollect past events in one’s life and plan future events. (Osvath Aff. at §12).
Autonoetic, or self-knowing, consciousness allows an autobiographical sense of a self with a past
and future. (/d.).

Chimpanzees delay a strong current drive for a better future reward, generalize a novel
tool for future use, and select objects for a much-delayed future task. (/d. at §14). They can
remember the “what, where and when” of events years later. (/d. at §12). They can prepare
themselves for such a future action as tool use a day in advance. (/d.). Wild chimpanzees
demonstrate such long-term planning for tool use as transporting stones to locations to be later
used later as hammers to crack nuts; a captive chimpanzee routinely collected, stockpiled, and
concealed stones he would later hurl at visitors when he was agitated. (Osvath Aff. at q13;
Anderson Aff. at §16). This ability to mentally construct a new situation to alter the future (in
this case the behaviors of human zoo visitors) and plan for events where one is in a different
psychological state signals the presence of an episodic system. (Osvath Aff. at §13).

Autonomous individuals possess a self-control that depends upon the episodic system.
(Id. at 9]14). Chimpanzees, like humans, delay gratification for a future reward, indeed possess a
high level of self-control under many circumstances. (/d.). Chimpanzees plan for future
exchanges with humans. (/d.). They may use self-distraction (playing with toys) to cope with the
impulse of grabbing immediate candies instead of waiting for more. (/d.).

Perceptual simulations enabled by episodic memory bring the future into the present by
braking current drives in favor of delayed rewards, and is available only those who a sufficiently
sophisticated sense of self and autobiographical memory. (/d.). Chimpanzees can disregard a
small piece of food in favor of a tool that will allow them to obtain a larger piece of food later.
(Id.). They can select a tool they have never seen, guess its function, and use it appropriately.
(Id.). This would be impossible without being able to mentally represent the future event. (/d.).

Chimpanzees re-experience and anticipate pains and pleasures. (/d. at §16). Like humans,
they experience pain around an anticipated future event. (/d.). Confining someone in a prison or

cage loses its power as punishment if the individual had no self-concept, as each moment will be
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a new with no conscious relation to any other. (/d.). As chimpanzees conceive a personal past
and future, and suffer the pain of being unable to fulfill their goals or move about as they wish,
like humans they experience the pain of anticipating a never-ending situation. (/d.).

c. Language, communication, and intention

Language, a volitional process that involves creating intentional sounds for the purpose
of communication, reflects autonomous thinking and behavior. (Matsuzawa Aff. at 913).
Chimpanzees exhibit referential and intentional communication. (Anderson Aff. at 415). They
produce sounds to capture the attention of an inattentive audience. (/d.). The development of
their use and understanding of sign language, along with their natural communicative gestures
and vocalizations, parallels the development of language in children, which points to deep
similarities in the cognitive processes that underlie communication in both. (Jensvold Aff. at 99).
They point and vocalize when they want another to notice something and adjust their gesturing
to insure they are noticed. (/d.). They intentionally and purposefully inform naive chimpanzees
about something. (/d.).

Chimpanzees demonstrate purposeful communication, conversation, understanding of
symbols, perspective-taking, imagination, and humor. (Jensvold Aff. at 49; Savage-Rumbaugh
Aff. at Y914-15). They learn, and remember for decades, symbols for hundreds of items, events
and locations; they learn new symbols just by observing others using them. (Savage-Rumbaugh
Aff. at 920). They master syntax. (/d.). They understand such “if/then” clauses as, “if you share
your cereal with Sherman, you can have some more.” (/d. at §21). They announce important
social events, what they are about to do, where they are going, what assistance they want from
others, and how they feel. (/d. at 925). They announce what they are going to retrieve from an
array of objects they’ve seen in another room. (/d.). They recount what happened yesterday. (/d.
at 927).

There is no essential difference between what words chimpanzees learn mean to them,
and what words humans learn mean to them. (Savage-Rumbaugh Aff. at §20). They understand

there is no one-to-one relationship between utterances and events, that there are infinite linguistic
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ways of communicating the same or similar things. (/d. at §22). They use symbols to comment
about other individuals as well as about past and future events. (Jensvold Aff. at q10). They
purposefully create declarative sentences and combine gestures with pointing to refer to objects.
(1d.).

Language-trained chimpanzees spontaneously use language to communicate with each
other. (Jensvold Aff. at q12; Savage-Rumbaugh Aff. at q15). Those who understand spoken
English answer “yes/no” questions about their thoughts, plans, feelings, intentions, dislikes, and
likes. (Savage-Rumbaugh Aff. at §15). They answer questions about their companions’ likes and
dislikes and tell researchers what other apes want. (/d.). They use symbols to express themselves
and to state what they are going to do, in advance of acting, then carry out their action. (Id. at
917). An example is statements made by two language-trained chimpanzees trained with abstract
computer symbols, Sherman and Austin, who told each other the foods they intended to share,
and told experimenters which items they were going to give to them. (/d.). With the emergence
of the ability to state their intentions, Sherman and Austin revealed that, not only did they
recognize and understand differential knowledge states between themselves, but language allows
beings to bring their different knowledge states into accord with their imminent intentions and to
coordinate their actions. (/d. at §f/18-19).

Sherman and Austin would state “Go outdoors,” then head for the door, or “Apple
refrigerator,” then take an apple from the refrigerator (rather than any of the other foods in the
refrigerator). (/d. at §18). To produce statements about intended actions for the purpose of co-
coordinating future actions with others, one must be able to form a thought and hold it until
agreement is reached between two parties. (/d. at §20).

The chimpanzee Loulis was not raised with humans and was not taught American Sign
Language (“ASL”) by humans. (Jensvold Aff. at §12). Nor did humans use ASL in his presence.
(Id.). But he was the adopted son of Washoe, a signing chimpanzee. Loulis acquired signs from
observing Washoe and other signing chimpanzees, as well as when Washoe molded his hands

into the appropriate signs. (/d.). Not only did Washoe’s behavior toward Loulis show she was
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aware of his shortcomings in the use of signs as a communication skill, but she took steps to
change that situation. (/d.).

True communication is based on conversational interaction in which the participants
takes turns communicating in a give-and-take manner and respond appropriately to the other’s
communicative actions. (/d. at §11). When a conversation becomes confusing, participants make
such contingent adjustments as offering a revised or alternative utterance/gesture or repeating a
gesture or sign to continue the conversation. (/d.). ASL-using chimpanzees demonstrate
contingent communication with humans at the same level as young human children. (/d.).

When a human conversation has broken down, they repeat their utterance and add
information. (/d.). Chimpanzees conversing in sign language with humans respond in the same
way, reiterating, adjusting, and shifting their signs to create conversationally appropriate
rejoinders; their reactions to and interactions with a conversational partner resemble patterns of
conversation found in studies of human children. (/d.). When their request is satisfied, they cease
signing it. (Id.). When their request is misunderstood, refused or not acknowledged, they repeat
and revise their signing until they get a satisfactory response. (/d.). As in humans, this pattern of
contingency in conversation demonstrates volitional and purposeful communication and thought.
(1d.).

Chimpanzees understand that conversation involves turn-taking and mutual attention and
will try to alter the attentional state of the human. (/d.). If they wish to communicate with a
human whose back is turned to them they will make attention-getting sounds. (/d.). If the human
is turned to them, they switch to conversational sign language with few sounds. (/d.).

Both language-using and wild chimpanzees understand conversational give-and-take and
adjust their communication to the attentional state of the other participant, using visual gestures
towards an attentive partner and tactile and auditory gestures more often toward inattentive
partners. If the partner does not respond, they repeat the gesture. (/d.). Even wild and captive

chimpanzees untutored in ASL string together multiple gestures to create gesture sequences, and
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combine gestures into long series, within which gestures may overlap, interspersed with bouts of
response waiting or be exchanged back and forth between individuals. (/d.).

When Sherman and Austin communicated, they paid close attention to the other’s visual
regard. (Savage-Rumbaugh Aff. at 422). If Austin was looking away when Sherman selected a
symbol, Sherman would wait until Austin looked back. Then he would point to the symbol he
used. If Austin hesitated, Sherman would point to the food the symbol symbolized. If Austin’s
attention wandered further, Sherman would turn Austin’s head toward the keyboard. If Sherman
was not attending to Austin’s request, Austin would gaze at the symbol until Sherman took note.
(Id.). Both recognized the speaker had to monitor the listener, watch what he was doing, make
judgments about his state of comprehension, and decide how to proceed with conversational
repair. (Id.).

In a manner similar to two-through-seven year olds, sign-language trained chimpanzees
and chimpanzees trained to use arbitrary computer symbols to communicate, sign among
themselves and exhibit a telltale sign of volitional use of language, signing to themselves or
“private speech.” (Jensvold Aff. at §12; Savage-Rumbaugh Aff. at 14). Private speech has many
functions, including self-guidance, self-regulation of behavior, planning, pacing, and monitoring
skill, and is a part of normal development of communication. (Jensvold Aff. at §13). Children
use private speech during creative and imaginative play, often talking to themselves when
playing imaginative and pretend games. (/d. at §14). The more frequently children engage in
private speech, the more creative, flexible, and original thought they display. (/d.).

d. Imagination and humor

Imagination is a key component of mental representation, metacognition, and the ability
to mentally create other realities. (/d. at §15). Both captive and wild chimpanzees engage in at
least six forms of imaginary play that are similar to the imaginary play of children ages two
through six. (/d.). These include Animation, Substitution, and imaginary private signing (/d.).
Animation is pretending that an inanimate object is alive, such as talking to a teddy bear;

substitution is pretending an object has a new identity, such as placing a block on the head as a
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hat. (/d.). In imaginary private signing, chimpanzees transform a sign or its referent to a different
meaning, whether it is present or not. (/d. at 14). An example is placing a wooden block on
one’s head and referring to it as a hat (/d.). Chimpanzees use imagination to engage in pretend-
aggression. (Savage-Rumbaugh Aff. at q31). Sherman pretended that a King Kong doll was
biting his fingers and toes and would pretend to be in pain, when he poked a needle in his skin
and out the other side, being careful to just pierce the thick outer layer of skin. (/d.).

Deception and imaginary play require behaviors directed toward something that is not
there and often involve modeling mental states. (Jensvold Aff. at 416). They are closely related
and by age three chimpanzees engage in both. (/d. at §15; Savage-Rumbaugh Aff. at q16). For
example, a chimpanzee who cached stones to later throw at zoo visitors engaged in deception by
constructing hiding places for his stone caches, then inhibiting those aggressive displays that
signal upcoming throws. (Osvath Aff. at §13).

Chimpanzees display a sense of humor, and laugh under many of the same circumstances
in which humans laugh. (Jensvold Aff. at §17).

Together these findings provide evidence for cognitive similarities between humans and
chimpanzees in the domains of mental representation, intentionality, imagination, and mental
state modeling — all fundamental components of autonomy. (/d.).

e. Theory of mind

Chimpanzees are attuned to the experiences, visual perspectives, knowledge states,
emotional expressions and states of others. (Anderson Aff. at q15; Fugate Aff. at q16;
Matsuzawa Aff. at 917-18). They possess mirror neurons, which allow them to share and relate
to another’s emotional state. (Fugate Aff. at §14). These specialized cells respond to actions
performed by oneself, but also when one watches the same action performed by another, which
forms the basis for empathy, the ability to put oneself in another’s situation. (Fugate Aff. at §14;
Matsuzawa Aff. at §17). They have some theory of mind; they know they have minds, they know
humans have minds, thoughts, intentions, feelings, needs, desires, and intentions, and they know

these other minds and state of knowledge differ from what their minds know. (Savage-
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Rumbaugh Aff. at 432). They know when another chimpanzee does not know something and
inform the other about facts he does not know. (/d.).

Chimpanzees observing another trying to complete a task anticipate their intentions.
(Matsuzawa Aff. at §17). They know what others can and cannot see. (/d.). They know when
another’s behavior is accidental or intentional. (/d.). They use their knowledge of others’
perceptions to deceive them. (/d.). In situations where two chimpanzees are competing for
hidden food, they employ strategies and counter-strategies to throw each other off the trail and
obtain the food for themselves. (/d.). When placed in a situation where they must compete for
food placed at various locations around visual barriers, subordinate chimpanzees only approach
food they infer dominant chimpanzees cannot see. (Anderson Aff. at 15). They can take the
visual perspective of a chimpanzee competitor, and understand that what they see is not the same
thing their competitor sees. (/d.). When ASL-trained and wild chimpanzees adjust their gestures
and gestural sequences to the attention state of the individual they are trying to communicate
with, using visual gestures towards an attentive partner and tactile and auditory gestures more
often toward inattentive partners. If the partner does not respond, they repeat the gesture,
demonstrating visual perspective-taking and mental state modeling. (Jensvold Aff. at q11).

f. Empathy

The capacity for self-recognition has been linked to empathy, which is the identifying
with, and understanding of, another’s situation, feelings and motives. Several lines of evidence
indicate chimpanzees possess highly developed empathic abilities. (Anderson Aff. at q13;
Anderson Supp. AfT. at §15).

When tested in similar experimental situations using video stimuli, chimpanzees show
contagious yawning in much the same way as humans do. (Anderson Aff. at 418; Matsuzawa
Aff. at §18). That chimpanzees yawn more frequently in response to seeing familiar individuals
yawning compared to unfamiliar others supports a link between contagious yawning and
empathy. (/d.). Chimpanzees shown videos of other chimpanzees yawning or displaying open-

mouth facial expressions that were not yawns showed higher levels of yawning in response to the
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yawn videos, but not to the open-mouth displays. (Matsuzawa Aff. at §18). These findings are
similar to contagious yawning effects observed in humans, and are based on the capacity for
empathy. (Id).

In the wild and in captivity, chimpanzees engage in sophisticated tactical deception that
requires attributing mental states and motives to others. (Anderson Aff. at 414). This is shown
when individuals console an unrelated victim of aggression by a third-party. (/d.). They show
concern for others in risky situations. When a chimpanzee group crosses a road, the more
capable adult males will investigate the situation before more vulnerable group-members cross,
and take up positions at the front and rear of the procession. (/d.). Knowledge of one’s own and
others’ capabilities is probably at the origin of some instances of division of labor. (/d.). This
includes sex differences in cooperative hunting for live prey, and crop-raiding; these activities
often lead to individuals in possession of food sharing it with those who do not. (/d.).

g. Awareness of death

One consequence of self-awareness may be awareness of death. Chimpanzees
demonstrate compassion, bereavement-induced depression, and an understanding of the
distinction between living and non-living, in a manner similar to humans when a close relative
passes away, which strongly suggests that chimpanzees, like humans, feel grief and compassion
when dealing with mortality. (Anderson Aff. at §19).

h. Tool-making and chimpanzee culture

An important indicator of intelligence is the capacity for tool-making and use. (McGrew
Aff. at qq14-15). Tool-making implies complex problem-solving skills and evidences
understanding of means-ends relations and causation, for it requires making choices, often in a
specific sequence, towards a goal, which is a key aspect of intentional action. (McGrew Aff. at
q15; Fugate Aff. at 17).

Wild chimpanzees make and use tools of vegetation and stone for hunting, gathering,
fighting, play, communication, courtship, hygiene, and socializing. (McGrew Aff. at q15).

Chimpanzees make and use complex tools that require them to utilize two or more objects
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towards a goal. (/d. at §16). They make compound tools by combining two or more components
into a single unit (/d.). They make adjustments to attain their goal. (/d.).

Chimpanzees use “tool sets,” two or more tools in an obligate sequence to achieve a goal,
such as a set of five objects — pounder, perforator, enlarger, collector, and swab — to obtain
honey. (Id. at §17). Such sophisticated tool-use involves choosing appropriate objects in a
complex sequence to obtain a goal they keep in mind throughout the process. (/d.). This
sequencing and mental representation is a hallmark of intentionality and self-regulation. (/d.).

Chimpanzees have taken tool-making and use into the cultural realm (/d.). Culture is
normative (represents something most individuals do), collective (characteristic of a group or
community), and socially-learned behavior (learned by watching others). (Id. at q18). It is
transmitted by social and observational learning (learning by watching others), which
characterizes a group or population. (/d.). Culture is based on several high-level cognitive
capacities, including imitation (directly mimicking bodily actions), emulation (learning the
results of another’s actions, then achieving those results in another way), and innovation
(producing novel ways to do things and combining known elements in new ways), all of which
chimpanzees share. (/d.). Under natural conditions, different chimpanzee cultures construct
different rule-based social structures which they pass from one generation to the next. (McGrew
Aff. at §19; Savage-Rumbaugh Aff. at 11f).

Three general cultural domains are found in humans and chimpanzees: 1) material
culture, the use of one or more physical objects as a means to achieve an end, 2) social culture,
behaviors that allow individuals to develop and benefit from social living, and 3) symbolic
culture, communicative gestures and vocalizations which are arbitrarily, that is symbolically,
associated with intentions and behaviors. (/d.).

Each wild chimpanzee cultural group makes and uses a unique “tool kit,” which indicates
that chimpanzees form mental representations of a sequence of acts aimed at achieving a goal.
(McGrew Aff. at 920; Anderson Aff. at §16). A chimpanzee tool kit is a unique set of about

twenty different tools, often used in a specific sequence for foraging and processing food,
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making comfortable and secure sleeping nests in trees, and personal hygiene and comfort. (/d.).
These “tool kits” vary across groups, are passed on by observing others using them, and found
from savannah to rainforest. (McGrew Aff. at 920).

Tool-making is neither genetically determined, fixed, “hard-wired,” nor simple reflex.
(Id.). Tt depends on the mental abilities that underlie human culture, learning from others and
deciding how to do things. Each chimpanzee group develops its own culture through its own
behavioural choices. (Id.). At least forty chimpanzee cultures across Africa use combinations of
over 65 identifiable behaviors. (/d.).

Organic chimpanzee tool kits are not preserved in the archaeological record. But
chimpanzee, like human, stone tools are. (/d. at §21). The foraging tool kits of some chimpanzee
populations are indistinguishable in complexity from the tools kits of some of the simplest
human material cultures, such as Tasmanian aborigines, and the oldest known human artefacts,
such as the East African Oldowan Industry. (/d.). Chimpanzee stone artefacts excavated in West
Africa demonstrate there was once a chimpanzee “Stone Age,” just as there was a human “Stone
Age,” that is at least 4,300 years old. This predates settled farming villages and Iron Age
technology in West Africa. (/d.). In one chimpanzee population, chimpanzee tool-making culture
has been passed down for 225 generations. (/d.). With respect to social culture, chimpanzees pass
widely variable social displays and social customs from one generation to the next. (/d. at 422;
for examples, see id.). Wild chimpanzees demonstrate symbolic element key to human. (/d. at
923). Thus, in one chimpanzee group, arbitrary symbolic gestures communicate desire to have
sex, in another group an entirely different symbolic gesture expresses the same sentiment. (/d.).

i. Imitation and emulation

Human and chimpanzee cultures are underwritten by a common set of mental abilities.
(Id. at §24). The most important are imitation and emulation. Learning by observation is key to
both (/d.). Chimpanzees copy methods used by others to manipulate objects and use both direct
imitation and emulation, depending on the circumstance. (/d.). Imitation, which involves copying

bodily actions, is a hallmark of self-awareness, as it suggests the individual has a sense of his
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own body and how it corresponds to another’s body, and can manipulate his body in accordance
with the other’s actions. (/d.). Chimpanzees precisely mimic the actions of others, even the
correct sequence of actions to achieve a goal. (McGrew Aff. at §24; Anderson Aff. §17).

Chimpanzee and human infants selectively imitate facial expressions. (Anderson Aff. at
917). Chimpanzees directly imitate another’s way to achieve a goal when they have not figured
out their own way to achieve that same goal. (McGrew Aff. at 924; Anderson Aff. §17). When
chimpanzees have the skills to complete a task they tend to emulate, not imitate. (McGrew Aff.
at 924). These findings demonstrate that chimpanzees make choices about whether to directly
copy someone else’s actions based on whether they think they can figure out how to do the task
themselves. (/d.).

Chimpanzees know when they are being imitated, and respond as human toddlers do.
(Id.). Both “test out” the behavior of the imitator by making repetitive actions and looking to see
if the imitator follows. (/d.). This is similar to how chimpanzees and toddlers test whether an
image in a mirror is herself. (/d.). Called “contingency checking,” this is another hallmark of
self-awareness. (/d.). Chimpanzees engage in “deferred imitation,” copying actions they have
seen in the past. (McGrew Aff. at 924; Anderson Aff. at 417). Deferred imitation relies upon
more sophisticated capacities than direct imitation, as chimpanzees must remember the actions of
another, while replicating them in real time. (McGrew Aff. at §24).

These capacities for imitation and emulation are necessary for “cumulative cultural
evolution.” (McGrew Aff. at §25; Anderson Aff. at §17). This cultural capacity, found in humans
and chimpanzees, involves the ability to build upon previous customs. (McGrew Aff. at 925).
Chimpanzees, like humans, tend to be social conformists, which allows them to maintain
customs within groups. (/d.). The evidence suggests a similarity between the mental capacities of
humans and chimpanzees in the areas of observational learning, imitation (and thus self-

awareness), decision-making, memory and inno