WISE AFFIDAVIT



STATE OF NEW YORK
SUPREME COURT COUNTY OF NIAGARA

In the Matter of a Proceeding under Article 70 of
the CPLR for a Writ of Habeas Corpus,
THE NONHUMAN RIGHTS PROJECT, INC.,
on behalf of KIKO,
Petitioners, AFFIDAVIT OF
V. STEVEN M. WISE

CARMEN PREST], individually and as an officer
and director of The Primate Sanctuary, Inc.,
CHRISTIE E. PRESTI, individually and as an
officer and director of The Pumate Sanctuary, Inc.,
and THE PRIMATE SANCTUARY, INC.,

Index No.:

Respondents.
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Steven M. Wise, being duly sworn, deposes and says:

1. My name is Steven M. Wise. I am the President of the Petitioner, The Nonhuman
Rights Project, Inc. (“NhRP”).

2. I submit this affidavit in support of Petitioners NhRP, on behalf of Kiko, for a
writ of haBeas COTpus.

3. | On June 26, 2013, The National Institutes of Health accepted Reéommendations
EA1, 2,4, 5, 6,7, and 8 of “The Working Group on the Use of Chimpanzees in NIH-Supported
Research within the -Council of Councils’ Recommendation,” Announcement of Agency
Decision: Recommendations on the Use of Chimpanzees in NIH-Supported Research, dated June
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26,2013 http://dpepsi.nih.gov/council/pdf/NIH _response to Council of Councils_recommendat
ions 62513.pdf, annexed hereto as “Exhibit A”.

4, On September 28, 2005, Salvador, Brazil Judge Edmundo Lucio da Cruz issued
his decision in the case of In_favor of Suica, a Chimpanzee, No. 833085-3/2005. A copy of the
decision in Portuguese is annexed hereto as “Exhibit B”. An English translation performed by

Legal Translation Systems of New York is annexed hereto as “Exhibit C”.

EN\;\{\,'xQM

Steven M. Wise

Sworn t&sbefore me
Thic>'  day of December, 2013

Natary Public

JODI L. BARNES
Notary Puplic, State of New York
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STATE OF NEW YORK )
) ss:

COUNTY OF !EH{){HM? )
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On the CQ_ day of December, in the year 2013 before me, the undersigned, a notary
public in and for said state, personally appeared Steven M. Wise, personally known to me or
proved to me on the basis of satisfactory evidence to be the individual whose name is subscribed
to the within instrument and acknowledged to me that he/she executed the same in his/her
capacity, and that by his/her signature on the instrument, the individual, or the person upon

behalf of which the individual(s) acted, executed the instrument, and that such individual made
such appearance before me the undersigned in the County of and ‘the
State of New York. ' :

My Commission Expires: _| IQ “ )

JODI L. BARNES
Notary Public, State of New York
Qualified in Schoharie County
No. 01BAB006685
Commission Expires Jan. 4, 20.)5




EXHIBIT A



Announcement of Agency Decision:

Recommendations on the Use of Chimpanzees in NTH-Supported Research

Summary

This notice announces the responses to public comments and decisions of the National Institutes
of Health (NIH) regarding the use of chimpanzees in research. In February 2012, the NIH
charged a working group of the Council of Councils, a federal advisory commitiee, to provide
advice on implementing recommendations made by the Institute of Medicine (I0M) Committee
on the Use of Chimpanzees in Biomedical and Behavioral Research in its 2011 report,
Chimpanzees in Biomedical and Behavioral Research: Assessing the Necessity. On January 22,
2013, the NIH Council of Couneils (Council) accepted recommendations presented by the
Working Group on the Use of Chimpanzees in NIH-Supported Research and provided these
recommendations to the NIH. The NIH subsequently issued a request for comments to obtain
broad public input on the 28 Council recommendations that the NIH is considering as it
determines how to implement the IOM Committee’s recommendations. This notice summarizes
the comments received in response to the request for conments and announces the agency’s
decisions with respect to the Council recommendations. The NIH plans to prepare subsequent
procedural guidance and technical assistance, as appropriate, to implement some of these
decisions. Investigators should continue to follow existing guidance (see NOT-OD-12-025 at
http://grants.nih. gov/grants/guide/notice-files/NOT-OD-12-025 html) regarding the submission
of applications, proposals, or protocols for research involving chimpanzees until the NTH
announces the procedural guidance.

~ For further information, contact the Division of Program Coordination, Planning, and
Strategic Imitiatives, Office of the Director, National Institutes of Health at dpepsi@od.nih.gov.

1. Background

The use of animals in biomedical and behavioral research has enabled scientists to
identify new ways to treat illness, extend life, and improve health and well-being. Chimpanzees
are our closest relatives in the animal kingdom, providing exceptional insights into human
biclogy and requiring special consideration and respect. Although used very selectively and in
limited numbers for biomedical research, chimpanzees have served an important role in
advancing human health. However, new methods and technologies developed by the biomedical
rescarch community have provided alternatives to the use of chimpanzees in several areas of
research.

In December 2010, the National Institutes of Health (NTH) commissioned a study by the
Institute of Medicine (I0M) to assess whether chimpanzees are or will be necessary for NTH- .
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funded biomedical and behavioral research. On December 15, 2011, the IOM Committee on the
Use of Chimpanzees in Biomedical and Behavioral Research (IOM Committee) issued its
findings along with a primary recommendation that a set of principles and criteria guide the use
of chimpanzees in biomedical and behavioral research in its report, Chimpanzees in Biomedical
and Behavioral Research: Assessing the Necessity (http://iom.edu/Reports/201 1/Chimpanzees-
in-Biomedical-and-Behavioral-Research-Assessing-the-Necessity.aspx). The three principles that
the IOM Committee proposed to assess the use of chimpanzees in current and potential future
biomedical and behavioral research supported by the NTH were:

1. The knowledge gained must be necessary to advance the public’s health;

2. There must be no other research model by which the knowledge could be
obtained, and the research cannot be ethically performed on human subjects; and

3. The animals used in the proposed research must be maintained either in
ethologically appropriate physical and social environments or in natural habitats.

The TOM Commitiee also developed two separate sets of criteria for assessing the
necessity of nsing chimpanzees for biomedical research and for comparative genomics and
behavioral research. Based on its deliberations, the TOM Committee concluded that, “While the
chimpanzee has been a valuable animal model in past research, most current use of chimpanzees
for biomedical research is unnecessary... .”

The IOM Committee considered case studies of current chimpanzee use in research to
provide examples of its vision for applying its criteria. Based on these case studies, the TOM
Committee concluded that the use of chimpanzees might continue to be required for some
ongoing research on monoclonal antibody therapies; comparative genomics; and social and
behavioral factors that affect the development, prevention, or treatment of disease. The IOM
Committee was unable to reach consensus on the necessity of using chimpanzees to develop a
prophylactic hepatitis C virus vaccine. It also acknowledged that new, emerging, or reemerging
diseases could present challenges that might require the use of chimpanzees.

In December 2011, the NIH accepted the recommendations in the IOM Committee’s
report (http://www.nih.gov/news/health/dec20]1/0d-15.htm) and issued an interim agency policy
m notice NOT-OD-12-025 (http://grants.nih. gov/grants/guide/notice-files/NOT-OD-12-
025.html). This notice indicated that the NIH would not find any new or other competing
- projects (rencwal and revisions) for research involving chimpanzees and-would not allow any
new projects to go forward with NIH-owned (i.e., chimpanzees directly owned by the agency) or
-supported research chimpanzees (i.¢., chimpanzees not owned by the NIH but supported
through NIH awards, such as grants and contracts). However, the NIH permitted currently
funded research involving chimpanzees to continue. The policy remains in effect until the NTH
issues a future notice in the NIH Guide for Grants and Contracts regarding research applications,
proposals, and protocols requesting to use chimpanzees in accordance with the IOM
Committee’s recommendations.




The NIH established the Working Group on the Use of Chimpanzees in NIH-Supported
Research (Council Working Group) within the Council of Councils, a federal advisory
committee, on February 1, 2012, to provide advice on implemeniing the IOM Committee’s
recommendations and to consider the size and placement of the active and inactive populations
of NIH-owned or -supported research chimpanzees. Research-active chimpanzees are currently
used for research, whereas research-inactive éhimpanzees are not currently used in research
protocols but might be used for new projects that meet the TOM principles and criteria. The NIH
charged the Council Working Group with: (1) developing a plan for implementation of the
10M’s guiding principles and criteria, (2) analyzing currently active NIH-supported research
using chimpanzees to advise on which studies currently meet the principles and criteria defined
by the IOM report and advising on the process for closing studies if any do not comply with the
TOM recommendations, (3) advising on the size and placement of active and inactive populations
of NIH-owned or -supported chimpanzees that may need to be considered as a result of
implementing the IOM recommendations, and (4) developing a review process for considering
whether potential future use of the chimpanzee in NIH-supported research is scientifically
necessary and consistent with the IOM principles.

In developing its recommendations, the Council Working Group considered the scientific
use of chimpanzees in research currently supported by the NTH and public comments received in
response to a previous request for information (see summary at

http://dpcpsinih.gov/council/working group.aspx#Summary) in NOT-0D-12-052
(htip://grants.nih. gov/grants/guide/notice-files/not-0d-12-052.html) dated February 10, 2012,

and a Federal Register notice dated February 23, 2012 (http://www.gpo.gov/fdsys/pke/FR-
2012-02-23/pdf/2012-4269.pdf); obtained advice from external experts; and visited several
facilities that house and care for chimpanzees. The Council Working Group’s efforts culminated
in a report containing 28 recommendations, available at ‘
http://dpcpsi.nih.gov/council/pdf/FNL_Report WG _Chimpanzees.pdf which the group
submitted to the NTH Council of Councils on January 22, 2013. The NIH Council of Councils
accepted these recommendations and provided them as advice to the NIH on Jamuary 22, 2013.
The NIH subsequently issued a request for comments in the Federal Register, available at
http:/fwww.gpo.gov/fdsys/pke/FR-2013-02-05/htmt/2013-02507. html, and the NIH Guide for
Grants and Contracts, available at hitp://grants.nih.gov/grants/guide/notice-files/NOT-QOD- 13-
026.htrm, to obtain broad public input on the 28 Council recommendations.

1L Public Comments, NIH Responses to these Comments, and NIH Decisions
Regarding the Council Recommendations

This section lists the recommendations made by the Council of Councils, sumimarizes the
public comments that the NIH received, and provides the agency’s responses and decisions with
respect to the recommendations. More than 12,500 individuals submitted comments in response




to the request for comments issued in the NTH Guide for Grants and Contracts and the Federal
Register. The discussion of comments below provides an overview of responses received during
the public comment period and is not intended to capture the details of every comment.
Responses received during the public comment period are available for public inspection at the
NIH On-site FOIA Library, Building 31, Room 5B35, 9000 Rockville Pike, Bethesda, MD
20892, which 1s open 10:00 a.m. to 4:00 p.m. Monday through Friday and is closed on federal
holidays. Those who plan to view the records must contact the NI Freedom of Information
Office at nihfoia@mail.nibh. gov in advance. -

A. Ethologically Appropriate Physical and Social Environments

Throughout ifs report, the IOM Committee used the term “ethologically appropriate |
physical and social environments” as a central principle for housing research-active and
research-inactive chimpanzees. Because the IOM did not define this term, the Council defined
“ethologically appropriate physical and social environments” as “captive environments that do
not simply allow but also, importantly, promote a full range of behaviors that are natural for
chimpanzees.” The Council offered 10 recommendations on ethologically appfopriéte physical
and social environments. This section provides these 10 recommendations, a summary of public
comments on these recommendations, and the NIH responses to the comments and decisions
regarding the Council recommendations.

The NIH believes that it is important to describe the guidance currently used for the
housing and care of NIH-owned or -supported research chimpanzees. Facilities housing
chimpanzees owned by the NIH or used in NTH-supported research must comply with the
recommendations in the Guide for the Care and Use of Laboratory Animals, Eighth Edition
(http://grants.nih. gov/grants/olaw/Guide-for-the-Care-and-Use-of-Laboratory-Animals.pdf), an
internationally accepted primary reference on animal care and use whose contents form the
foundation for the development of comprehensive animal care and use programs, The Guide
provides: (1) a framework for mstitutional policies, management, and oversight of institutional
animal care and use programs; (2) recommendations for housing, environmental enrichment, and

animal well-being; (3) recommendations on space and social housing for nonhuman primates and
the physical characteristics of animal facilities, including special facilities for behavioral studies
and mmaging; and (4) guidance on veterinary care and maintaining the health and well-being of
laboratory animals. The Guide also addresses the regulatory requirements that govern animal

~research activities in the United States; inchiding the federal Atiimal Welfare Act and rég’tﬂéﬁtiﬁs T

and the Public Health Service Policy on Humane Care and Use of Laboratory Animals.

Any Council recommendations accepted by the NTH will not replace the body of laws,
regulations, and policies that already govern the care and housing of the NIH research
chimpanzees but, instead, will supplement existing policies.

1. Size of Social Groupings (Recommendation EA1)




Recommendation EA1 states: “Chimpanzees must have the opportunity to live in
sufficiently large, complex, multi-male, multi-female social groupings, ideally consisting of at
least 7 mdividuals. Unless dictated by clearly documented medical or social circumstances, no
chimpanzee should be required to live alone for extended periods of time. Pairs, trios, and even
small groups of 4 to 6 individuals do not provide the social complexity required to meet the
social needs of this cognitively advanced species. When chimpanzees need to be housed in
groupings that are smaller than ideal for longer than necessary, for example, during routine
veterinary examinations or when they are introduced to a new social group, this need should be
regularly reviewed and documented by a veterinarian® and a primate behaviorist.

“*In this context, the Working Group defines a “veterinarian” as a licensed, graduate
veterinarian with demonstrated expertise in the clinical care and welfare of nonhuman primates
(preferably chimpanzees) and who is directly responsible for the routine clinical care of the
animal(s) in question.”

Comments: A large number of commenters supported Recommendation EA1. Many
believed that implementing this recommendation would enable facilities to replicate the social
environments of chimpanzees in the wild or in sanctuaries. Others noted that ethologically
appropriate housing conditions could make chimpanzees a more valuable research model and
enhance the validity of results derived from research using them by enabling chimpanzees to
express more fully species-appropriate behaviors.

Other conmenters expressed concern that the Council recommended arbitrary standards
mstead of recommending housing conditions that target such outcomes as chimpanzee physical
and mental well-being. For example, a number of commenters noted that elderly or infirm
chimpanzees might benefit from long-term housmg in smaller groups to accommodate their
individual medical or social needs.

A large number of commenters favored social groups of at least 7 chimpanzees, with rare
exceptions for single or pair housing. Some stated that 7 chimpanzees might be too few for a
social group and recommended that group sizes be similar to those in the wild, which, according
to commenters, include more than 7 chimpanzees. Other commenters supported the
recommendation to house chimpanzees in groups of at least 7 members in theory but indicated
that captive chimpanzees might not have the complete set of social skills needed to function

“safely i larger groups.

A few commenters questioned the scientific basis for the recommended group size of at
least 7 animals. Some stated that the average party size of wild chimpanzee groups is more than
7 members. Others pointed to studies that document group sizes as small as 3 or 4 members and
recommended that the NIH determine group size based on individual chimpanzee behavioral
characteristics, existing social group composition and compatibility, and the professional
Judgment of chimpanzee behaviorists or veterinarians familiar with the animais. These



commenters agreed on the importance of achieving a balance between the needs of social
groupings and individual chimpanzees. Some commenters did not support the recommendation
to house chimpanzees in social groups that have fewer than 7 animals under certain’
circumstances, even with proper documentation of the need for such conditions by a veterinarian
and primate behaviorist. These commenters wanted more details concerning the “clearly -
documented medical or social circumstances” and “extended periods of time” that would warrant
smaller group sizes. Others stated that research chimpanzees should never be housed singly or in
pairs or should never be housed in such conditions for more than a week. It was also suggested
that veterinarians are not sufficiently sensitive to chimpanzees” psychological needs to assess
their suitability for group versus individual housing. A few commenters recommended requiring
consultation with a behavioral primatologist to determine whether a plan to house chimpanzees
singly or in pairs is approprate. Others wondered why the Councd defined “veteriarian™ but not
“primate behaviorist” and suggested that the NIH define this term.

Response: The NIH accepts Recommendation EA1. We agree that chimpanzees should
have the opportunity to live in sufficiently large and complex groups of 7 chimpanzees or more.
Unless compelling factors prevent social housing, the chimpanzees owned or supported by the
NIH already live in compatible social groups of varying sizes depending on the individual
chimpanzee characteristics, the facility, and the nature of the research conducted, if any, We also
believe that housing chimpanzees in Jarger groups has the potential to offer greater social
complexity and more environmental stimuli than housing them in smaller groups. At the same
time, the agency believes that chimpanzee facilities should evaluate individual chimpanzees to
determine their suitability for successfinl integration into larger social groups. We agree with the
Council recommendation that facility staff knowledgeable about chimpanzee well-being (i.e.,
veterinarians and primate behaviorists) are well-positioned to determine a chimpanzee’s
suitability for group versus single housing based on that chimpanzee’s best interests. The agency
disagrees with the comment that veterinarians are not sufficiently sensitive to chimpanzees’
psychological needs to make such determinations.

The NIH believes that the recommendation is sufficiently flexible and permits facilities to
adjust the sizes of research chimpanzee social groups as necessary, as long as these facilities
support any downward adjustments with proper documentation and regular reviews by a
veterinarian and a primate behaviorist. Experts in chimpanzee well-being, such as primate

- behaviorists-and veterinarians;-currenthy-use-their professienal judgment to-balance the needs-of-

individual chimpanzees with those of chimpanzee social groups. The agency expects that
facilities will coniinue to do so.

In the context of this recommendation, the NTH defines a “primate behaviorist™ to include
a behavioral scientist knowledgeable in primate behavior and socialization requirements.

2. Primary Living Space and Climbing Height (Recommendations EA2 and EA4)



Recommendation EA? states: “The density of the primary living space of chimpanzees
should be at least 1,000 ft* (93 m®) per individnal. Therefore, the minimum outdoor enclosure
size for a group of 7 animals should be 7,000 & (651 m?).”

Comments: A large number of commenters who discussed Recommendation EA2
supported this recommendation. Some commenters emphasized that the amount of space
recommended is the minimum area needed, and larger enclosures that more closely replicate the
amount of space available to chimpanzees in the wild (suggestions ranged from 2,000 £ to
several acres) are preferable. Other commenters encouraged the NIH to identify data in the
scientific literature on the appropriate area for chimpanzee housing.

In contrast, several commenters argued that the recommended 1,000 ft* area is arbitrary
and unnecessary, is not based on or is contrary to the published literature, and does not
accurately reflect the opinions of some of the experts consulied by the Council Working Group.
Several commenters pointed out that certain publications cited by the Council Working Group
pertain to gorillas or to spaces smaller than 1,000 ft*. In the absence of sufficient supporting
scientific evidence, these commenters did not believe that larger housing environments would
improve chimpanzee well-being. Others suggested that rather than establishing minimum space
requirements, the NIH should consider the complexity and guality of the environment, including
the opportunity for chimpanzees to take temporary refuge from other members of their group.

Commenters also expressed concerns about whether any facility could meet the proposed
space recommendation; some asserted that the federal sanctuary system does not provide this
amount of space to all of its chimpanzees. In general, these commenters were concerned that the
recommendation would set a bar that is too high for research facilities to meet as a way to ban
the use of chimpanzees in NJH-supported research. A suggestion was that research facilities
might satisfy this recommendation by rotating chimpanzees between smaller and larger
enclosures every few weeks.

Several commenters, including some who supported the recomimendations on
ethologically appropriate environments and some who did not, were concerned about the
construction costs for facilities to comply with the recommendation and the recommendation’s
mflexible specifications. A few commenters suggested tactics to minimize the costs of upgrading
primate research facilities, including adapting current facilities so that they could be used as

" sanctuaries at a later time. Others suggested expanding the existing federal sanctuary system,
arranging with other existing sanctuaries to house NIH-owned chimpanzees, or moving all NTH-
owned chimpanzees to privately owned locations rather than NIH-supported institutions.

Response: The NIH does not accept Recommendation EA2. Although the NIH agrees
that sufficient square footage is needed for chimpanzees to travel, patrol, coexist in social groups
of 7 or more members, and sometimes separate from others, the agency is concerned about the
lack of scientific consensus on the recommended square footage and is especially concerned



~~prevent chimpanzees from jumping out of open-air housing areas.

about whether the published literature supports 1,000 ft per chimpanzee. We agree that the
scientific literature on ethologically appropriate physical and social environments for captive
chimpanzees appears to be scant. However, determining the appropriate housing space density is
important because, according to this recommendation, the amount of space should increase
linearly with the number of chimpanzees housed in the area (sec Recommendation EA2) and
because spaces of this size might be costly to construct. We also note that the Association of
Zoos and Aquariums (AZA) and the Global Federation of Animal Sanctuaries recommend space
densities that differ from each other and from the one in Recommendation EA2. In addition, the
area recommended by these other groups does not scale linearly with the number of
chimpanzees.

We agree with commenters that constructing spaces offering 1,000 ft* per chimpanzee
might be difficult and costly and would likely require substantial government funding. We
appreciate the examples given of alternative ways to provide the recommended square footage,
such as rotating chimpanzees into larger enclosures on a regular basis, and other suggestions to
conserve costs.

We recognize the diligence of the Council Working Group in defining and
recommending parameters for the new concept of “ethologically appropriate.” However, because
of concerns about the scientific basis for this recommendation and the expected costs of
implementing it, the agency will review the space density requirements with respect to the
promotion of species-appropriate behavior.,

Recommendation EA4 states: “Chimpanzees should have the opportunity to climb at
least 20 i (6.1 m) vertically. Moreover, their environment must provide enough climbing
opportunities and space to allow all members of larger groups to travel, feed, and rest in elevated
spaces.”

Comments: A large number of commenters who responded to this topic agreed with
Recommendation EA4. A few commenters indicated that the NIH should provide natural
climbing structures {e.g., trees) that allow more than 1 chimpanzee to climb or descend at the
same time and to rest on multiple tiers of the structures. Others suggested that the NIH specify
the types of climbing structures that facilities must provide (e.g., trees, playground equipment,
ropes, and vines) and require facilities to place climbing structures far enough from walls to

Other commenters exptessed concern that this recommendation was too specific, research
supporting the 20 ft climbing height is lacking, and the published literature cited by the Council
Working Group supports structures that are closer to 10 ft than 20 ft high. Others noted that the
ideal climbing height should depend on the habitat, which varies among chimpanzees in the wild
(Le., forest-dwelling chimpanzees spend more time off the ground than those living in savanna or
woodland environments). These commenters and others encouraged the NIH o require facilities



to provide climbing opportunities that promote species-specific behavior and accommodate the A
needs of individual chimpanzees, including physically challenged chimpanzees that require
lower structures, rather than atternpting to replicate specific aspects of forested environments.

Response: The NIH accepts Recommendation EA4. The recommended structures offer
environmental complexity and encourage species-appropriate behaviors, mcluding foraging,
nesting, ranging, interacting, exercising, and separating from social groups. The NTH disagrees
with commenters’ suggestion to reduce or remove the recommended climbing height or not to
require facilities to provide climbing opportunities. Although some chimpanzees in savanna or
woodland environments might not have access to natural stractures that are 20 ft high,
implementing this recommendation will provide opportunities for species-appropriate behavior,
environmental complexity, and interacting with or separating from group members. The agency
notes that some facilities already offer apparatus that is at least 20 ft high for certain populations
of captive chimpanzees.

3. Environmental Complexity, Nutrition, and Enrichment (Recommendations EA3, EAS-T)

Recommendation EA3 states: “Chimpanzees must be housed in environments that
provide outdoor access year round. They should have access to natural substrates, such as grass,
dirt, and mulch, to enhance environmental complexity.”

Comments: A large number of commenters on Recommendation EA3 agreed with it or
stated that its provisions serve as minimum requirements. Many indicated that natural substrates
mimic wild conditions. A suggestion was to conduct research on the optimal composition of the
natural substrates. Others indicated that using more durable synthetic materials instead of natural
substrates could enhance environmental complexity.

Some commenters believed that the recommendation does not adequately address key
elements of chimpanzees’ natural environment, including trees, rocks, fresh water, and structures
for exercise. Others argued that the NIH should also require facilities to provide shelter from the
outdoors, access to sleeping dens, and the freedom to move to and from an indoor enclosure.
Some noted that chimpanzees accustomed to artificial substrates, such as concrete floors, might
not be comfortable with natural substrates and might need an acclimation period to become
accustomed to the new environment. A few commenters wondered why the Council Working
Group did not recommend dome-type structures, noting that the IOM Committee had described

" these structures as ethologically appropriate. Others expressed concern that this recommendation
prohibits the use of synthetic structures and material.

Response: The NIH accepts Recommendation EA3 and believes that research
chimpanzees need year-round access to natural substrates and the outdoors to enhance their
environmental complexity. We believe that the recommendation does not need to list all possible
natural substrates because such a list could not be exhaustive and would be unnecessarily
prescriptive. We do not interpret the recommendation as precluding the use of synthetic materials
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(e.g., non-natural {looring) and structures (e.g., geodesic domes) but, instead, as ensuring that
chimpanzees have access to various natural substrates intended to enhance their environment.
The agency believes that Recommendation EA3 does not prevent facilities from accommodating
the needs of chimpanzees that are accustomed to concrete flooring and have had limited prior
exposure to natural substrates.

The NIH interprets this recommendation as calling for outdoor access without excluding
the provision of indoor space. The NIH already requires facilities housing NIH research
chimpanzees to comply with the Guide for the Care and Use of Laboratory Animals, Eighth
Edition (http://grants.nih. gov/grants/olaw/Guide-for-the-Care-and-Use-of-Laboratory-
Animals.pdf) and the federal Animal Welfare Act and regulations. These standards require that
facilities provide appropriate sheltered housing facilities necessary to protect the animals from
extreme weather and to provide for their health and well-being.

Recommendation EAS states: “Progressive and ethologically appropriate management of
chimpanzees must include provision of foraging opportunities and of diets that are varied,
nutritious, and challenging to obtain and process.”

Comments: Commenters generally supported Recommendation EAS. However, some
commenters believed that the NIH should specify the frequency of feeding and types of food that
facilities must provide, require facilities to feed chimpanzees a diet that is natural or tailored to
their health needs, and make all necessary nutrients available. Others recommended specific
strategies for ensuring that chimpanzees are challenged when they collect food.

Response: The NIH accepts Recommendation EAS and disagrees with the requested
changes to this recommendation. We believe that dictating types of food, nutrients, feeding
modalities, and feeding frequency for research chimpanzees would be overly prescriptive.
Facilities that house research chimpanzees are in the best position to understand the specific
health and dietary needs and preferences of the chimpanzees they house.

Recommendation EA6 states: “Chimpanzees must be provided with materials to
construct new nests on a daily basis.” '

Comments: A large number of commenters who responded to this topic agreed with this
recommendation. Some believed that the NIH should specify the types of materials that facilities

should make available and the need to refresh these materials daily. Some identified the types of
nesting materials, both natural and synthetic (e.g., blankets, newspaper, and other nondurable,
nontoxic substances), that facilities should provide. A suggestion was that the NIH implement
this recommendation only for chimpanzees that live primarily mdoors because providing new,
daily nesting materials would be unnecessary for chimpanzees with unlimited outdoor access.
Others were concerned that the costs of materials and staff time required to provide new nesting
materials daily would be prohibitive for facilities. Some commenters argued that some of the
references cited to support this recommendation focused on other nonhuman primates (not
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chimpanzees) or did not mention nesting and that one reference was to a study in which a facility
provided nesting materials daily for only a few days and not on a long-term basis. Others
recommended that the types of nesting materials that are appropriate for captive chimpanzees be
determined by research. :

Response: The NIH accepts Recommendation EA6. We disagree with commenters’
suggestion to specify the types of materials that facilities must provide for nest construction or to
require the daily provision of fresh materials. Research chimpanzee facilities are in the best
position to gauge the kinds of nesting materials preferred by their chimpanzees and when these
materials need to be refreshed or supplemented. Facilities that offer unlimited access to an
outdoor environment that makes nest-building materials (e.g., trees, foliage, and grasses) readily
available might already satisfy this recommendation. The NIH does not believe that research to
determine the appropriate types of nesting materials for captive chimpanzees needs to be
conducted and published before the NIH accepts this recommendation; doing so would
unnecessarily delay the recommendation’s implementation.

Recommendation EA7 states: “The environmental enrichment program developed for
chimpanzees must provide relevant opportunities for choice and self-determination.”

Comments: A large number of commenters who responded to this topic strongly
supported this recommendation as a way to ensure both the complexity of the captive
environment and chimpanzees® ability to exercise volition with respect to activity, social
groupings, and other opportunities. A suggestion was to revise the wording of Recommendation
EAT7 to remove “self-determination” and provide more specifics on the choices that chimpanzees
should be able to exercise, such as to select their social groups. It was noted that chimpanzee
experts could help refine this recommendation to include, for example, a list of possible
enrichment activities, such as puzzles, games, devices for retrieving foods, and perhaps touch-
screen technologies, which might also be useful for certain types of noninvasive behavioral
research. Another suggestion was for the NTH to implement this recommendation to the fullest
extent possible without compromising human safety.

Response: The NIH accepts Recommendation EA7. We do not believe that the
recommendation requires additional specificity because this could have the unintended
consequence of omitting important activities or opportunities that would otherwise satisfy this

fecommendation. e
4. Management (Recommendations EAS-EA10)

Recommendation EAS states: “Chimpanzee management staff must include experienced
and trained behaviorists, animal trainers, and enrichment specialists to foster positive human—
animal relationships and provide cognitive stimulation. Given the importance of trainer/animal
ratios in maintaining trained behaviors, a chimpanzee population of 50 should have at least 2
dedicated staff members with this type of expertise. Positive reinforcement training is the only

11



acceptable method of modifying behaviors to facilitate animal care and fulfillment of
management needs. Training plans should be developed for each animal, and progress toward
achieving established benchmarks should be documented.”

Comments: A large number of commenters agreed with Recommendation EAS.
Agreement was almost uniform concerning the use of positive reinforcement for the stated
purposes. However, a few commenters disagreed that positive reinforcement traming alone
would be sufficient for the stated purposes and suggested permitting the use of operant
conditioning training and the use of timeouts, for example, to help modify behaviors that cannot
be modified through positive reinforcement.

Others raised several additional concerns. Some suggested that the NIH specify the
qualifications of the behaviorists mentioned in the recommendation, including an advanced
degree (e.g., a Ph.D.) with several years of experience and/or experience with chimpanzees in
both the wild and captivity. Suggestions for staff recruitment and retention included creating a
chimpanzee husbandry internship, developing retention incentives for trained staff to minimize
turnover, and having senior staff members mentor new employees. Another recommendation
was that facilities conduct background checks to ensure that applicants for jobs at chimpanzee
facilities have not violated laws, such as the federal Animal Welfare Act and regulations or NIH
policies. Other commenters believed that 2 staff members would not be sufficient to care for 50
research chimpanzees and that the ratio should be increased (e.g., to 4 or 5 trained staff members
for 50 research chimpanzees) to prevent excessive staff workloads. Another suggestion, based on
the commenters’ experience or opinion that the published literature does not support a specific
staff-to-chimpanzee ratio, was that the NIH determine its staffing requirements for research
chimpanzee facilities based on a performance outcome. Others expressed concern about the
availability of funding to implement this recommendation.

Response: The NIH accepts Recommmendation EA8. We believe that personnel working
with NIH-owned and -supported research chimpanzees must include experienced and trained
behaviorists and enrichment spectalists to foster positive human—animal relationships and
provide cognitive stimulation. Facilities that house and care for N[H-owned and -supported
chimpanzees currently offer a level of staffing and expertise that is similar to the recommended
level. Likewise, research facilities commonly use positive reinforcement training to habituate
chimpanzees to husbandry and experimental procedures. The Guide for the Care and Use of

Laboratory Animals, Eighth Edition (hitp://grants.nih gov/grants/olaw/Guide-for-the-Care-and-
Use-of-Laboratory-Animals.pdf) and the federal Animal Welfare Act and regulations allow
facilities to set performance standards to address the psychologicat well-being of chimpanzees.

Recommendation EA9 states: “All personnel working with chimpanzees must receive
trainmg in core stitutional values promoting psychological and behavioral well-being of
chimpanzees in their care. These institutional core values should be publicly accessible.”
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Comments: A large number of commenters agreed that all personnel working with
chimpanzees must be trained in values promoting chimpanzee well-being. Some suggested that
individuals working with chimpanzees have both training and experience in working with
chimpanzees. Others expressed the concern that the recommendation does not address the need
to monitor compliance with these values, such as through the use of cameras and NTH audits.
Some commenters suggested credentials that trainers should have and noted the importance of
ensuring that all staff members have received all required buman vaccinations. '

Response: The NIH accepts Recommendation EA9. We believe that personnel working
with NTH-owned and -supported research chimpanzees must receive training in institutional
values that promote the psychological and behavioral well-being of chimpanzees. Facilities that
house and care for NIH-owned and -supported research chimpanzees provide such training, and
the agency expects this practice to continue. We disagree with those who suggested that the
recommendation specify the credentials that trainers must have. Individual institutions are
sufficiently knowledgeable about and capable of designing staff training programs that promote
their core values. The NIH also notes that the Guide for the Care and Use of Laboratory
Animals, Eighth Edition has established tramning and vaccination requirements for personnel
working with chimpanzees (http://grants.nih. gov/grants/olaw/Guide-for-the-Care-and-Use-of-
Laboratory-Animals.pdf). The agency believes that each facility should have the discretion to
decide whether to use cameras or other complhiance-monitoring methods. We discuss the NIIT’s
role in enforcing the accepted recommendations in the “Other Comments™ section at the end of
this document.

Recommendation EA10 states: “Chimpanzee records must document detailed individual
animal social, physical, behavioral, and psychological requirements and these requirements
should be used to design appropriate individualized chimpanzee management ini the captive
research environment.”

Comments: A large number of commenters strongly agreed with Recommendation EA10.
Several gave examples of the types of information that facilities should collect or suggested
expanding the recommendation to specify the frequency of documentation and record reviews,
the types of observations to be recorded, and the qualifications of individuals who conduct these
reviews. Public access to these records was also requested. In addition, a few argued that because
humans cannot know the psychological requirements of individual chimpanzees, the

recommendation should not mention these requirements.

Response: The NIH accepts Recommendation EA10. Facilities that house and care for
NIH-owned or -supported research chimpanzees keep and use documentation on the
chimpanzees’ needs and welfare to satisfy accreditation and existing federal requirernents. The
NIH expects these facilities to continue this practice. We disagree with the suggestion to remove
the mention of chimpanzees” psychological requirements from this recommendation. As
discussed in the agency’s response to Recommendation EA9, the training for personnel working
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with research chimpanzees should include an emphasis on chimpanzees’ psychological well-
being to prepare staff'to keep proper records. Similarly, the agency disagrees with the suggestion
to specify the types of documentation that facilities must retain, the information they must
capture, and the qualifications of staff who review the records. Facilities that house and care for
NIH-owned and -supported research chimpanzees are required to keep records on the
chimpanzee colonies pursuant to existing laws, regulations, and policies. The Guide for the Care
and Use of Laboratory Animals, Eighth Edition (hitp://grants.nih.gov/grants/olaw/Guide-for-the-
Care-apd-Use-of-Laboratory-Animals.pdf) and the federal Animal Welfare Act and regulations
require facilities to keep records on the behavioral management of their chimpanzees. Restating
these existing requirements in this recommendation would be unnecessarily duplicative.

5. Other Issues Related to Ethologically Appropriate Physical and Social Environments

Comments: Several commenters expressed concern that the recommendations apply only
to research-active and research-inactive chimpanzees and not to other categories of NIH-owned
chimpanzees (e.g., retired chimpanzees). Several recommended that the NIH require facilities
housing NIH-supported chimpanzees to comply with the housing condition, enrichment, and
training practices described in the AZA Chimpanzee Care Manual

(http://www.aza.org/uploadedFiles/ Animal Care_and Management/Husbandry. Health, and W
elfare/Husbandry and Animal Care/ChimpanzeeCareManual2010.pdf) or in scientific or other

journals. Some commenters believed that the NIH should specify minimum veterinary care
requirements to maximize chimpanzee welfare.

Response: The NIH clarifies that any implemented Council recommendations will apply
to research-active and -inactive populations of chimpanzees owned or supported by the NIH and
any research using them, irrespective of who funds it. The implemented recommendations will
also apply to NIH-supported research using chimpanzees, regardless of whether the agency owns
or supports these animals. The Council recommendations do not apply to chunpanzees that are
retired or permanently ineligible for biomedical research.

The NIH appreciates the suggested references to aid in the care and behavioral
management of NIH-owned or -supported chimpanzees. We believe that facilities that house
research chimpanzees are sufficiently knowledgeable about the current literature, including the
AZA Chimpanzee Care Manual used by zoos that house chimpanzees. The NIH also notes that

the Guide for the Care and Use of Laboratory Animils, Eighth Edifion
(http://grants.nih.gov/grants/olaw/Guide- for-the-Care-and-Use-of-Laboratory- Animals.pdf) and
the federal Animal Welfare Act and regulations have requirements regarding veterinary care for
nonhuman primates, including chimpanzees.

B. Size and Placement of Research-Active and Research-Inactive Populations of NIH-Owned
and NIH-Supported Chimpanzees

14




The Council provided 9 recommendations on the size and placement of research-active
.and research-inactive populationé: of NIH-owned and -supported research chimpanzees in the
context of the IOM Commitiee’s recommendations. The Council based these recommendations,
in part, on the number of chimpanzees used in NIH-supported projects. Below are the
recommendations on this topic, a summary of public comments on these recommendations, and
the agency’s response to these comments and decisions regarding the Council recommendations.

I. Chimpanzee Retirement (Recommendation SP1)

Recommendation SP1 states: “The majority of NIH-owned chimpanzees should be
designated for reticement and transferred to the federal sanctuary system. Planning should start
immediately to expand current facilities to accommodate these chimpanzees. The federal
sanctuary system is the most species-appropriate environment currently available and thus is the
preferred environment for long-term housing of chimpanzees no longer required for research.”

Commenis: Many commenters agreed with this recommendation, although most endorsed
the retirement of all chimpanzees and not just a majority. Furthermore, a large number of
commenters agreed that the federal sanctuary system is the most species-appropriate
environment and should be expanded to accommodate the chimpanzees currently used in
research. Another suggestion was that the federal sanctuary be subject to regulations to ensure
the well-being of the research chimpanzees. ‘

Others questioned the quality of care provided by sanctuaries or found the
recommendation vague. In addition, a concern was that sanctuaries do not provide an appropriate
level of care for research chimpanzees that have health conditions. Other commenters suggested
that the NIH consider moving chimpanzees to sanctuaries, including sanctuaries that are not part
of the federal sanctuary system, as long as they satisfy applicable standard of care requirements,
such as those followed by members of the North American Primate Sanctuary Alliance or
required for accreditation by the Global Federation of Animal Sanctuaries.

A few commenters did not agree with the recommendation, partly because the Council
Working Group presented no evidence that the federal sanctuary system is the “most species-
appropriate environment” for research chimpanzees.

The need to fund chimpanzee retirement was a common theme in many comments on

Recommendation SP1. Several commenters suggested asking Congress and other entities to
allocate the funds necessary to construct additional sanctuary space for research chimpanzees.
Others stated that cost should not be a factor in deciding whether to retire additional
chimpanzees. [t was also noted that the funding limits of the Chimpanzee Health Improvement
Maintenance and Protection (CHIMP) Act of 2000—the law that authorizes the NIH to establish
and maintain a system of sanctuaries for the lifetime care of chimpanzees no longer needed for
research—-could affect the agency’s decisions about retiring chimpanzees no longer needed for
research.
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Response: The NIH partrally accepts SP1 and intends to implement the following:
“Subject to the availability of additional sanctuary space and the elimination of funding
restrictions on the federal sanctuary system imposed by the CHIMP Act, the majority of NIH-
owned chimpanzees will be designated for retirement and transferred to the federal sanctuary
system. Planning to expand current facilities to accommodate the additional chimpanzees will
continue once the funding restrictions have been eliminated.”

We agree that the majority of chimpanzees that the NIH owns could be eligible for
retirement, but the federal sanctuary system needs additional capacity. Although the federal
sanctuary system plans to use private funding to construct additional space to house chimpanzees
from the New Iberia Research Center, these new areas will not be sufficient to accommodate the
majority of NIH-owned chimpanzees that the Council recommended retiring. The NIH is
currently unable to fund expansion of the sanctuary due to funding limitations in the CHIMP
Act,

The NIH believes that adding standards to Recommendation SP1 or specifying the nature
of the veterinary care that sanctuaries provide would be unnecessarily duplicative. The standards
of care for chimpanzees held in the federally supported sanciuary system (42 CFR Part 9), which
have been in effect since October 2008, govern the facilities that have coniracts or subcontracts
with the federal government to operate the federally supported chimpanzee sanctuary system. In
addition, these regulations and the standards in the Guide for the Care and Use of Laboratory
Animals, Eighth Edition (http:/grants.nih.gov/grants/olaw/Guide-for-the-Care-and-Use-of-
Laboratory-Animals.pdf) govern the veterinary care of chimpanzees in the federal sanctuary
system.

Because of funding limitations and the lack of available space in the federal sanctuary
system to house additional chimpanzees, the NIH is not in a position to implement
Recommendation SP1. Instead, the agency agrees with the recommendation subject to the
availability of additional sanctuary space and the elimination of funding restrictions so that the
agency can provide additional funding to the federal sanctuary system.

2. Maintaiping 50 Chimpanzees for Research (Recommendations SP2 and SP3)

Recommendation SP2 states: “A small population of chimpanzees should be maintained

- for future potential research that meets the JOM principles and criteria. Based on anassessment

of current research protocols and interviews with content experts and current research facility
administrators, this colony is estimated to require approximately 50 chimpanzees. The size and
placement of this colony should be reassessed on a frequent basis {(approximately every 5 years)
to ensure that such a colony is still actually needed and that the animals are not overused.”

Comments: A large number of commenters strongly disagreed with Recommendation
SP2, asserting that no chimpanzees should be retained for future research that meets the IOM
principles and criteria and/or that chimpanzees might be neceded for noninvasive research only.
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Among other things, they argued that the genetic and physiologic differences between humans
and chimpanzees render the chimpanzee a poor scientific model for studying human diseases.
Several commenters cited HIV studies that ultimately showed that the chimpanzee model had
Iimited utility for studying this virus. Those who disagreed with this recommendation believed
that no scientific basis or public health need exists for keeping a reserve population for research
and/or that using chimpanzees in research is unethical. Some noted that discontinuing
chimpanzee research would align U.S. policies with those of other nations that prohibit
chimpanzee use in research. Others added that stopping chimpanzee use in research would
conserve funds. In general, these and other commenters asserted that all research involving
chimpanzees should end and that the NIH should not keep 50 chimpanzees for research.

In conirast, several commenters strongly supported keeping 50 chimpanzees available for
research, although a suggestion was that 25 chimpanzees would suffice because 50 is too many.
Those supporting Recommendation SP2 argued that due to the similarities between chimpanzees
and humans, the chimpanzee model has been key to scientific advancements, including the
development of interventions to treat or prevent certain diseases. These commenters noted that
this model could continue to serve as a useful, and in some cases the only, animal mode] for
studying certain human diseases, such as emerging diseases or other public health threats, the
hepatitis C virus, and buman behavior.

Some commenters were concerned about the potential loss of the chimpanzee model for
studying hepatitis C. They indicated that neither cell culture systems nor other animal models
can replace chimpanzees in studies of the hepatitis C virus. Commenters noted that although cell
cultures are useful for studying the hepatitis C virus life cycle and evaluating therapeutic drug
candidates, they cannot be used for vaccine development. Commenters also noted that two
mouse models for hepatitis C virus infection are currently in use but have limitations. The
commenters noted that vaccine safety and efficacy must be tested in models with a working
Immune system, but the existing mouse models lack an intact immune system or are immune
deficient and, therefore, cannot be used to test hepatitis C virus vaccines. A few commenters
recommended that the NIH establish a new committee to consider the need for chimpanzees in
hepatitis C research. )

Several commenters expressed concern that 50 chimpanzees would be insufficient to
meet possible demands resulting from the need to address known and emerging biomedical and

other public health threats. These commenters urged the NIH to reconsider the population size
needed for future research on the hepatitis C virus and other conditions because chimpanzees

- used in research will age, will develop age-related illnesses, or could be exposed to viruses that
would make them unsuitable for biomedical research. It was, instead, recommended that the NIH
maintain a population of 200 chimpanzees that are available for research, in part due to concerns
that the NIH would be prohibited from replacing chimpanzees in the group of 50 reserved for
research.
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Several commenters believed that 5-year reassessments are too infrequent and, instead,
recommended conducting assessments more frequently. In addition, several commenters
wondered how the NIH would select the research animals, how many projects these animals
would be involved in, and/or whether the healthiest chimpanzees would be prevented from
retiring. Others expressed concern that the 50 chimpanzees selected would experience negative
emotional and/or social effects if they were separated from their social groups.

Response: The NIH accepts Recommendation SP2. In accepting the IOM Committee’s
recommendations, the NIH agreed that although most current uses-of chimpanzees for
biomedical research are unnecessary, some ongoing research might be necessary but any such
research must be consistent with the IOM principles and criteria. The NIH recognizes that one
matter left unsettled by the [OM Committee was the use of chimpanzees to develop a
prophylactic vaccine for the hepatitis C virus. The agency believes that the hepatitis C virus is an
example of research that warrants the further use of chimpanzees as long as this research is
congistent with the IOM Committee’s principles and criteria.

The agency disagrees that the number of chimpanzees for future research needs to be

. reconsidered at this time. Those who suggested fewer chimpanzees (e.g., 25) did not provide a
rationale for this number other than to say that 50 chimpanzees seemed to be too many. Although
the NIH appreciates the argament to keep up to 200 chimpanzees available for research and
understands the concern that the NIH might not be able to replenish the proposed population of
approximately 50 chimpanzees, the NIH finds the Council Working Group’s rationale for this
recommendation to be compelling.

The NTH would like to clarify its strategy for selecting the approximately 50 chimpanzees
to maintam for research. Our intent is to consult with scientists, veterinarians, and primate
facility directors who oversee the research-active and -inactive chimpanzees owned or supported
by the NIH. These individuals are familiar with these particular chimpanzees, their social
groupings, their health status, and other characteristics that could determine their suitability for
research. We understand and share concerns about separating chimpanzees from their social
groups. Social groups will be among the many important factors that the NIH will consider to
select NIH-owned or -supported chimpanzees that will be maintained for future research. The
NIH intends to review its decision to retain approximately 50 chimpanzees for research at least
every 5 years.

In addition, the Council advised continuing several comparative genomics or behavioral
research projects imvolving 290 chimpanzees, many of which are not owned or supported by the
NIH; meaning that a currently active project may continue until the end of the current project
period but is not eligible for a no-cost extension or other means to extend the original project
term (see Council Working Group report, at
http://dpcpsinih.gov/council/working group message.aspx, for further clarification of this
concept). However, the Council Working Group concluded that the NIH should not maintain a

18



large reserve colony of chimpanzees for minimally invasive research because many of these
research needs could be met in nontraditional research settings, such as accredited sanctuaries or
zoos. The NIH would Iike to clarify that researchers may request NIH funding for minimally
mvasive research using chimpanzees that are not part of the research colony of approximately
50 NiH-owned or —supported chimpanzees, but the NIH will review these applications,
proposals, and protocols for consistency with the IOM principles and criteria. See the discussion
of the Council recommendations regarding this review process below under “Review Process for
Future Requests to Use Chimpanzees in NIH-Supported Research.” In addition, the
environments in which NIH-supported research involving chimpanzees is conducted must be
consistent with the NIH accepted recommendations for ethologically appropriate environments.

Recommendation SP3 states: “This small chimpanzee colony should be maintained at a
facility that has the characteristics of ethologically appropriate physical and social environments
described in this report. Thus, plans should be made now fo ensure that ethologically appropriaie
physical and social housing conditions will be available within 3 to 5 years. Maintaining the :
chimpanzee colony at a single facility could be advantageous to minimize costs and maximize
management flexibility.”

Comments.: Although a few commenters believed that creating a separate colony of
chimpanzees for research would be fiscally irresponsible, many commenters on
Recommendation SP3 agreed with this recommendation. In addition, several suggested that the
NIH require changes to chimpanzee housing conditions immediately and not within 3 to 5 years
as recommended. In contrast, others stated that 3 to 5 years might not be enough time to
construct or renovate chimpanzee facilities.

Several commenters voiced concern that housing all 50 chimpanzees in a single facility
could put the animals at risk of contracting contagious diseases, such as tuberculosis. Others
strongly opposed the use of any chimpanzees in research and suggested retiring all NIH-owned
and -supported chimpanzees to a sanctuary. Another suggestion was to house any colony of
chimpanzees retained for research in accredited sanctuaries or sanctuary-like settings in which
only noninvasive or minimally invasive behavioral research is permitted.

Response: The NIH partially accepts Recommendation SP3, subject to further
consideration of the data supporting the recommended space density (see previous discussion on

Recommendation EA2). W¢ belicve that the 3-fo-5-year timeframe réconimended by the Council
should be sufficient for planming, designing, obtaining permits for, and constructing facilities that
are consistent with the recommendation,

In determining whether to keep the research chimpanzee colony in one facility or several
facilities, the NIH will carefully consider such factors as the cost and management benefits of
both options and safeguards to protect the chimpanzees from colony-wide infections. The agency
acknowledges the suggestion that the NTH house the chimpanzees available for research in
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sanctuary settings that permit limited types of behavioral research. Although the agency agrees
that observational research can occur in the federal sanctuary system, this type of research will
not satisfy all of the needs noted in the reports of the IOM Committee or Council. Thus, we do
not believe that the approximately 50 research chimpanzees could be housed in the federal
sanctuary system. '

3. Demographic Constitution of Colony and Breeding (Recommendations SP4 and SP7)

Recommendation SP4 states: “The demographic constitution of this small chimpanzee
colony is important to maxirmze its utility for research. Ideaily, the colony should be age and sex
stratified, have an approximately 50:50 sex ratio, and be composed primarily of animals that are
healthy and younger than 30 years. At least half of this population should be physiologically -
naive to mnfection (e.g., hepatitis or HIV). When this colony is formed, best practices should be
used for maintaining current social groupings, whenever possible, to minimize adverse stress.”

Comments: Many of the commenters who addressed this recommendation agreed with
the proposed colony composition. Others supported the recommendation as long as the
recommended demographic constitution is best for the animals and the colony or stated that the
group cannot be age stratified if all of the animals are under age 30. In addition, some
commenters were concerned that if some of the chimpanzees are naive to infection and others
become or are infected, the colony would be further subdivided and might therefore not comply
with the other Council recommendations, including the recommendation pertaining to group size
(see Recommendation EAl). Some expressed concern that housing equal numbers of animals of
both sexes in groups could lead to injuries and deaths. It was also suggested that chimpanzees
younger than 3 years or those with compromised health be refired and not be available for
research. The remaining commenters generally disagreed with the recommendation, stating that
no colony of chimpanzees should be kept for research.

Response: The NIH accepts Recommendation SP4. The NIH intends to use the Council
recommendation and the best available data to guide its selection of the most appropriate animals
to maintain for current and anticipated future research. Consideration of social group
requirements, stratification concerns, and possible unintended consequences (e.g., aggression or
compromised health of naive chimpanzees) will be among the many important factors that the
agency will use to select the chimpanzees to maintain for future research. The agency also
T infendstoselect otly healthy chimpanzees 161 this colony, as the Council Sﬁggests. The NIH ™
does not own or support any research-active or research-inactive chimpanzees younger than 3

years.

Recommendation SP7 states: “The NIH should not, on its own, revitalize breeding
strategies to derive a population of chimpanzees for any research, including for new, emerging,
or reemerging disease research.”
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Comments: Nearly all commenters on Recommendation SP7 agreed that the NIH should
not revitalize breeding strategies. Several commenters suggested the use of contraception to
prevent accidental breeding within the research chimpanzee colony, and others suggested that no
new chimpanzees be added to the NIH-owned population and be used for research. A few added
that revitalizing breeding would incur additional costs and exacerbate existing space concerns.

In contrast, a few commenters who supported the availability of chimpanzees for research
believed that a limited breeding program should be reestablished to repopulate the colony after
research chimpanzees currently owned or supported by the NIH age, expire, or become
otherwise unsuitable for research.

Response: The NIH accepts Recommendation SP7. We do not agree with some
commenters that a chimpanzee-breeding program needs to be reestablished at this time. The cost
of caring for a chimpanzee over its lifetime can range from $300,000 to $500,000. This cost
alone is a considerabie deterrent to revitalizing the breeding of NIH-owned or -supported
research chimpanzees. Furthermore, as the IOM Committee observed, alternatives to the use of
chimpanzees in some areas of research are now available, and the NIH expects that additional
alternative research models will continue to be developed.

4, Funding Priorities for Behavioral and Comparative Genomics Research (Recommendation
SP3)

Recommendation SP5 states: “The NIH should review its funding priorities for
comparative behavioral, cognitive, and genomics studies using chimpanzees. The NIH should
consider targeting funding for low-burden projects that can be conducted in nontraditional
research settings that can maintain ethologically appropriate environments or projects that use
materials collected during routine veterinary examinations.”

Comments: Many commenters stated that chimpanzees should not be used in any
research (even noninvasive or minimally invasive research) and, as a result, disagreed with this
recommendation. However, some of these commenters agreed that materials collected from
chimpanzees during routine veterinary exams could be used for research. Others stated that the
recommendation was unclear but disagreed with it in general because they believe that all
chimpanzee and/or other animal research should stop. For the most part, however, commenters

- 0n-this recommendation favored a review by the NIH-of its funding prioritiesfor comparative
genomics and behavioral research using chimpanzees.

Several commenters wondered why this recommendation addresses bebavioral research
partly because the tasks associated with behavioral research can be enriching for captive
chimpanzees. These commenters emphasized the scientific value of chimpanzees for behavioral
and neuroscience research due to their cognitive skills, including basic language, seli-
recognition, and empathy, as well as similarities between chimpanzee and human brain structure
and function.
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Commenters familiar with behavioral research stated that nontraditional settings, such as
sanctuaries, might allow only noninvasive behavioral research and would not be conducive to or
would not allow some other types of cognitive and behavioral research. It was also suggested
that sanctuaries would not make behavioral research a priority. Another suggestion was that if
the NIH relocates most of its chimpanzees to a sanctuary where some behavioral research could
occur, a research advocate should be appointed to the sanctuary’s board of directors to promote
the creative use of chimpanzees in ways that do not disturb the animals’ retirement.

Response: The NIH accepts Recommendation SP5. We acknowledge that many
commenters disagreed with this recommendation because of their belief that the use of -
chimpanzees in research is unnecessary. However, the agency does not share this view.

In response to questions about why the Council addressed behavioral research in its
recommendations, the NI has funded behavioral research using chimpanzees, so this type of
research was within the group’s purview. During its review, the Council Working Group found
that most of the chimpanzees used in NIH-supported research are enrolied in behavioral research
protocols. In its report, the Council Working Group concluded that the need for chimpanzees in
behavioral research is not negligible but that the NIH should reexamine its programmatic
priorities in this area. We appreciate the detailed information that some commenters supplied
about behavioral, neuroscience, and related research for the agency’s consideration.

The NIH agrees with those commenters who noted that the regulations governing the
federal sanctuary system permit only noninvasive behavioral studies m these facilities, so some
invasive types of behavioral research would not be permitted in the federal sanctuary system.
Non-observational, NIH-funded behavioral research might be permissible m other settings,'such
as zoos; however, the extent to which these entities could satisfy the ethologically appropriate
conditions that the NIH plans to implement is unknown. As the agency considers its priorities in
behavioral and comparative genomics research, it will take into account both the types of
behavioral, neuroscience, and related research that might be conducted using chimpanzees and
the relevant regulations that could limit this kind of research in nontraditional settings.

5. New, Emerging, and/or Reemerging Diseases and the Use of Alternative Animal Models
(Recommendations SP6, SP8, and SP9)

- Recommendation-SP6-states:—“The NIH should not support-any long-termn mamtenance-of
chimpanzees intended for research on new, emerging, or reemerging diseases in animal biosafety
level 2 or greater biocontainment-level facilities.”

Comments: A large number of commenters agreed that the NIH should not support any
long-term maintenance of chimpanzees intended for research on new, emerging, or reemerging
diseases. Many did not support any research on chimpanzees. Others agreed that biomedical
research using chimpanzees should stop but found the wording of this recommendation
confusing, especially the reference to “level 2 or greater biocontamment-level facilities.” Sorme
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‘commenters believed that implementing Recommendation SP6 would threaten national security
in the event of an outbreak, while others wondered what would constitute a “national security
risk.” A few commenters stated that future research on the hepatitis C virus would necessitate
biosafety level 2 (BSL-2) facilities and disagreed with Recommendation SP6 because it would
prevent hepatitis C virus research. Another concern was that chimpanzees, which are typically
held in BSL-2 facilities because they are very susceptible to human respiratory viruses and
bacterial infections, could no longer be held at this biosafety level if the NIH accepted this
recommendation.

Response: The NIH accepts Recommendation SP6 and will not support the long-term
mamtenance of chimpanzees for the stated research purposes. Information about biosafety and
BSLs 1s available at http://www.cdc.gov/traiming/Quickl earns/biosafety/.

The NIH strongly disagrees with the view that this recommendation would prohibit
facilities from continuing to practice BSL-2 precautions and possibly other safeguards that are
already in place to protect the health of the chimpanzees and facility personnel. The agency
reiterates that the Council recommendations do not alter existing safety regulations,
requirements, and policies that dictate the precautions that must be taken for the safe handling of,
care of, interaction with, and other exposures of NIH-owned and —supporfed research
chimpanzees to protect the health and safety of both the chimpanzees and the individuals in
charge of their care. The agency expects facilities housing NIH-owned and -supported research
chimpanzees to continue taking the applicable safety and health precautions.

The NTH also does not interpret this recommendation as prohibiting research on the
hepatitis C virus using chimpanzees, which 1s conducted in BSL-2 facilities due to the nature of
the virus and because facilities use BSL-2 precautions as a best practice in chimpanzee colonies.
Furthermore, the chimpanzee is a longstanding and informative model for this research. The
agency interprets Recommendation SP6 as discouraging long-term plans to use chimpanzees for
research in higher containment conditions on new, emerging, or reemerging diseases.

The NIH does not agree with commenters who stated that implementing this
recommendation would threaten national security. Chimpanzees are not used for research
conducted in high-biocontainment conditions (BSL-3 or BSL-4). Only other nonhuman primates,
other animal models, or non-animal-based technologies have been used for research to address

public health threats requiring high-biocontainment conditions. =~ =

Recommendation SP8 states: “The NIH should collaborate with other federal agencies
(ie., Centers for Disease Control and Prevention and Food and Drug Administration) and
departments (1.e., Department of Defense and Department of Homeland Security) when
considering any future plan for placement, maintenance, and use of chimpanzees in research in
response to a new, emerging, or reemerging disease that could represent a national security risk
to the United States.”
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Comments: Of the commenters who responded to Recommendation SP8, many disagreed
with the recommendation, mainly due to the opinion that all chimpanzee and/or other animal
research should end. However, other commenters agreed with Recommendation SP8. Some of
these commenters desired more restrictions on such future use. Others desired fewer restrictions.

Response: The NIH accepts Recommendation SP8. We do not believe that adding
restrictions on the use of chimpanzees for new, emerging, or reemerging diseases would be
helpful in achieving our public health mission.

Recommendation SP9 states: “In light of evidence suggesting that research involving
chimpanzees has rarely accelerated new discoveries or the advancement of human health for
infectious diseases, with a few notable exceptions such as the hepatitis viruses, the NIH should
emphasize the development and refinement of other approaches, especially alternative animal
models (e.g., genetically altered mice), for research on new, emerging, and reemerging diseases.’

rl

Comments: Many commenters supported Recommendation SP9, agreeing that the
development of alternative animal models is a step toward eliminating the use of chimpanzees in
research. These commenters, however, emphasized that the NIH should only select an alternate
animal model after considering whether the human health benefits of the research justify this
model’s use. In contrast, many commenters disagreed with Recommendation SP9 because they
believed that no animals should be used in research. Others stated that the recommendation
marginalizes the contributions of chimpanzees to scientific research.

Response: The NIH accepts Recommendation SP9 and plans to continue to support
research to develop and validate non-animal-based models to help further reduce the use of other
animal models in research. Research using chimpanzees has prevented hundreds of thousands of
human deaths and illnesses due to hepatitis A and B and has resulted in advances in the
development of the hepatitis C and polio vaccines and treatments for leukemia, other cancers,
and other devastating diseases. Our position is that the chimpanzee has been a valuable research
model for improving human health.

C. Review Process for Future Requests to Use Chimpanzees in NIH-Supported Research

The final element of the Council Working Group’s charge was to develop a process for
considering whether the potential future use of chimpanzees in NIH-supported research is

scientifically necessary and consistent with the TOM principles and criteria. The Council offered

9 recommendations in this area. Below are these recommendations, summaries of comments on
these recommendations, the agency’s response fo these comments, and its decisions regarding
this set of recomimendations.

In some of these recommendations, the Councilt called for the NIH to create an
“independent Oversight Committee for Proposals Using Chimpanzees in NIH-supported
Research (Oversight Committee)” to advise the NIH on whether the proposed use of
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chimpanzees in research is consistent with the IOM principles and criteria. In its January 22,
2013, deliberations, the Council of Councils encouraged the agency to consider various options
for placing the Panel’s consideration of research involving chimﬁanzees. The NIH notes that the
recomnmended Oversight Committee must abide by applicable federal laws, regulations, and
policies and, thus, must play an advisory role only and cannot have decision-making authority.
Decisions about funding for NIH-supported research are made solely by the NI and not its
advisory bodies. For these reasons, the NIH is not able to accept portions of some
recommendations on the review process for future requests to use chimpanzees in NITH-supported
research. Instead, the NIH partially accepts some of these recommendations and provides
language for implementing the portions of the recommendations that satisfy applicable laws,
regulations, and policies. For example, to be consistent with certain laws and regulations, the
NI refers to the “Oversight Committee™ as the “Chimpanzee Research Use Panel” (the Papel).
In addition, the NIH has decided to use a single process to assess the consistency with the IOM
principles and criteria of grant applications, contract proposals, intramural research protocols,
and third-party research requests involving chimpanzees.

The NTH proposes to establish the Panel as a working group of the Council of Councils, a
federal advisory comurnittee. The Panel will consider whether requests to the NTH to use
chimpanzees in research are consistent with the [OM principles and criteria. Panel members will
convene before the NIH makes funding decisions but after the NIH peer review or technical
evaluation processes are completed for grant applications, contract proposals, and intramural
research protocols. In accordance with laws governing the federal advisory committee process,
the Panel will present its recommendations to the Council of Councils, which, in turn, will make
recommendations to the appropriate NIH Institute or Center director(s).

1. Oversight Committee Composition (Recommendations RP1 and RP3)

Recommendation RP1 states: “The NIH should replace the Interagency Animal Models
Committee with an independent Oversight Commitiee for Proposals Using Chimpanzees in NTH-
supported Research (Oversight Committee) to advise on the proposed use of chimpanzees in
research. The current Interagency Animal Models Committee is not considered independent from
other individuals and bodies that review and approve grant applications to the NI, contains no
members of the public, and thus does not fully meet the spirit of the IOM principles and criteria.”

- o = Comments:-Many. of those who.commented on-this topic agreed with.the. - — — —
recommendation. Among those who disagreed with this recommendation, some were concerned
that the proposed Oversight Committee could stifle behavioral research. One suggestion was that
the NI not charge this new committee with reviewing behavioral research but, instead, consider
the institutional animal care and use committee’s approval to be sufficient. In addition, a few
asked why research with chimpanzees would be subject to more scrutiny than research with other
animals and noted that this type of oversight committee duplicates the activities of the existing
NIH peer review system used to evaluate grant applications. Some commenters raised the
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concern that animal rights advocacy groups would seek a separate type of review for proposed
research using other species if the NIH implements Recommendation RP1. Others stated that all
chimpanzees used in research should be moved to the federal sanctuary system or were not
sufficiently familiar with the Interagency Animal Models Committee to provide an opinion on
this recommendation.

Response: The NIH partially accepts Recommendation RP1 and intends to implement the
following: “The NIH will replace the Interagency Animal Models Committee with the
independent Chimpanzee Research Use Panel to advise on the proposed use of chimpanzees in
research.”

The Interagency Animal Models Committee was a federal group chartered to oversee all
tederally supported biomedical research involving chimpanzees. The agency plans to replace this
committee with the Panel, which will function independently of review processes currently used
to assess grant applications, contract proposals, and intramural research protocols. The Panel will
include members of the public and will consider whether requests to the NIH to use chimpanzees
in research are consistent with the IOM principles and criteria.

The NIH disagrees with some commenters’ suggestions to exclude behavioral research
mvolving chimpanzees from the Panel’s consideration of whether proposed research is consistent
with the IOM Committee’s principles and criteria. Verifying whether proposed research meets
the IOM Committee’s criteria for behavioral research will help the NIH determine whether that
research 1s consistent with the IOM Committee’s recommendations. The agency disagrees with
commenters that using the Panel to consider whether proposed behavioral research meets the
IOM principles and criterta will stifle research in this field.

Recommendation RP3 states: “The Oversight Committee should be comprised of
individuals with the specific scientific, biomedical, and behavioral expertise needed to properly
evaluate whether a grant, intramural program, contract, or other award mechanism supporting
research using chimpanzees complies with the IOM principles and criteria.”

Comments: Many commenters who responded to this recommendation strongly agreed
with it. Among those who agreed, several suggested that the NIH not compensate Qversight
Commiitee members for their reviews and that this committee include at least one animal welfare

e e — . EEPLESentative, members of animal protection-groups. (such as Jane Goodall),experts-in- — — —

chimpanzee conservation, and/or scientists with disease-specific expertise. Some also wanted the
NIH to expand the number of public representatives on the commitiee. Several voiced concern
that including only scientific members on the committee would not be in the best interests of the
chimpanzees. For those who disagreed with the recommendation, the main concerns were the
composition of this committee and the belief that all research chimpanzees should be retired.

Response: The NI partially accepts Recommendation RP3 and intends to implement the
following: “The Chimpanzee Research Use Panel will be comprised of individuals with the
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specific scientific, biomedical, and behavioral expertise needed to properly evaluate whether
requests to use chimpanzees in research that is supported by a grant, intramural program,
coniract, or other award mechanism are consistent with the IOM principles and criteria.”

In addition, the NIH agrees with the Council recommendation regarding the Panel
membership, namely, that it should consist of 1 or more scientists, veterinarians, primatologists,
bioethicists, and statisticians; and 2 or more public representatives. NIH officials will advise on
process issues and provide mformation but will not be members of the Panel.

2. Review Process (Recommendations RP4—RP6)

Recommendation RP4 states: “Investigators seeking NIH funding to conduct research
using chimpanzees must explain in their application how their proposed research complies with
the IOM principles and criteria. This supplemental information must address all of the questions
posed in the decision-making algorithm in this report and provide sufficient detail for
consideration by the Oversight Committee. This information is in addition to the vertebrate
animal section and/or applicable animal study protocol. The NIH might wish to develop a form
or other suggested template for investigators to use for this purpose.”

Comments: Many commenters on this topic supported Recommendation RP4 and
requested that the template have, and that researchers adhere to, strict guidelines. Commenters
suggested that investigators be required to justify the need to use chimpanzees by explaining how
the proposed research would contribute substantially to human health and by speclfymg which
other animal models or alternatives have been tested or considered.

Several commenters stated that the proposed decision-making process is ambiguous and
needs clear-cut criteria. Some of the wording in the Council Working Group’s decision-making
algorithm was also of concern because it could be interpreted to mean that research cannot be
conducted in chimpanzees if it can be conducted in humans. More specifically, a concern was
that research to compare the chimpanzee’s genome to a himman’s genome would not be
permuitted.

In general, those who disagreed with Recommendation RP4 did so because they believed
that all chimpanzees should be retired from research. Others argued that because of the TOM
Committee’s finding that using ch1mpanzees in research is largely unnecessary, the process

described in Recommendation RP4 is not needed.

Response: The NIH partially accepts Recommendation RP4 and intends to implement the
following: “Investigators proposing to the NIH to conduct research using chimpanzees must
demonsirate that their proposed research is consistent with the IOM principles and criteria. The
supplemental information that these investigators provide must address all of the questions posed
in the decision-making algorithm in the Council Wo_rkjng Group report and provide sufficient
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details for consideration by the Chimpanzee Research Use Panel: This information is in addition
to the vertebrate animal section and/or applicable animal study protocol.”

The NIH plans to develop a form or other suggested template for mvestigators to use for
this purpose. In addition, the agency will determine the timing and most appropriate format for
collecting the supplemental information that investigators proposing to use chimpanzees in
research will need to submit. The existing technical and/or peer review processes applicable to
grant applications, contract proposals, or inframural research protocols will continue without
modification. The Panel will function separately from these existing processes.

The NIH does not interpret the recommendations of the IOM Committee or the Council
or the Council Working Group’s decision-making algorithm as prohibiting comparative
genomics research or other research that compares biology or behavior in humans and
chimpanzees to answer a scientifically meritorious question. The IOM Committee provided
explicit criteria to guide comparative genomics and behavioral research that proposes to use
chimpanzees for those purposes.

Recommendation RPS states: “To ensure that the scientific use of chimpanzees is
justified, the animal numbers and group sizes must be statistically justified before the NIH
approves any proposed research project involving the use of chimpanzees.”

Comments: Many commenters on this topic agreed that researchers must statistically
Justify the requested sample size of chimpanzees for the proposed research. However, some
commenters wondered what the term “statistically justified” means. Others were concerned
about who would decide when the use of chimpanzees is or is not statistically justified.

Those who disagreed with Recommendation RP5 generally believed that the NIH should
not fund any chimpanzee research and that the scientific use of chimpanzees is never justified.
Others stated that not all experimental designs mvolving chimpanzees require statistical analyses
of animal mumbers and group sizes. A suggestion was that a chimpanzee might concurrently
serve as its own control in, for example, studies to determine the dose of a drug that maximally
binds to a target or the half-life of a test compound.

Response: The NIH partially accepts Recommendation RP5 and intends to implement the
following: “To ensure that the scientific use of chimpanzees is justified, the proposed animal

numbers and group sizes must be statistically or scientifically justified before the NIH approves
any proposed research project involving the use of chimpanzees.”

We believe that the intent of this recommmendation is to ensure that the number of
chimpanzees proposed for a study 1s sufficient to yield meamngfil results. Mathematical
calculations, often described as statistical power analyses, are cémmonly used to ensure that
studies include enough test subjects to provide confidence that the observed results would not
have occurred by chance.
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The NIH appreciates the view that researchers must statistically justify the numbers of
chimpanzees that they propose to study. At the same time, the NTH wishes to prevent the use of
more chimpanzees than are needed for a study. The NIH is willing to consider applications,
proposals, and protocols for research that request to use fewer chimpanzees than the statistically
justified number if doing so can appropriately meet the scientific need.

Recommendation RP6 states: “Investigators need not include supplemental information
on chimpanzee use for proposals mvolving the following, and these proposals will be exempt
from Oversight Committee review:

s The use of any biomaterials, including pathological specimens, collected and/or
stored prior to submission of the research proposal, or as part of a research grant
or contract that has undergone Oversight Committee review and approval, or as
part of regular veterinary (health) exarninations;

@ Other observational or non-interventional studies, such as behavioral obsarvations
in the wild that do not result in contact or otherwise interfere with the
chimpanzees being observed; or

o Noninvasive collection of samples from the wild in a manner that does not result
in contact or otherwise interfere with the chimpanzees during the collection.”

Comments: Many commenters agreed with Recommendation RP6. Several also
supported the nse of chimpanzee specimens collected and stored post mortem as well as
development of a chimpanzee tissue-sharing network among researchers to facilitate comparative
genomics and other research. A few commenters found the wording of this recommendation
unclear. As with the other review process recommendations, those who disagreed generally did
s0 because they did not believe that chimpanzees should be used in any research.

Response: The NIH partially accepts Recommendation RP6 but will use the Chimpanzee
Research Use Panel described above instead of an Oversight Committee. In addition, NIH
understands “proposals” to include research applications, proposals, or protocols. Thus, NTH
intends to implement the following: “Investigators need not include supplemental information on
chimpanzee use for research applications, proposals, or protocols involving the following
because they will be exempt from Chimpanzee Research Use Panel consideration:

~—————=—theuse of any biomaterials, including pathological specimens;eollected-andfor—
stored prior to submission of the research application, proposal, or protocol, as
part of a research project that has undergone Chimpanzee Research Use Panel
consideration and subsequent NIH approval, or as part of regular veterinary
(health) examinations;

o Other observational or non-interventional studies, such as behavioral observations

in the wild that do not result in contact or otherwise interfere with the
chimpanzees being observed; or
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» Noninvasive collection of samples from the wild in a manner that does not result
in contact or otherwise interfere with the chimpanzees during the collection.”

The agency plans to issue a future notice in the NIH Guide for Grants and Contracts with
procedural guidance for implementing these decisions.

3. Placement of the “Oversight Committee” Review (Recommendations RP2 and RP7-RP9)

Recommendation RP2 states: “The Oversight Committee should be separate from
extramural initial review groups, intramural scientific program personnel, and Institute or Center
directors. In addition, the Oversight Committee’s reviews should take place after the standard
reviews and approvais by these entities. The Oversight Committee’s reviews will focus on
whether the proposed research is consistent with the IOM principles and criteria for the use of
chimpanzees i research.”

Comments: Many commenters on this topic agreed with Recommendation RP2. A
prevailing sentiment was that the Oversight Committee members should have no vested interest
m or potential financial gain from using chimpanzees for research. Several repeated that public
members with no ties to research should be part of this cormmittee. Others held the opinion that
this separate committee would be better positioned than an existing NIH committee to give
priority to the animals’ well-being during these reviews.

Those who disagreed that the NIH should establish an additional committee for this
purpose were concerned that members would oppose research for nonscientific reasons. These
commenters raised concerns about the potential that the Oversight Committee would duplicate
scientific reviews at the NIH and delay approvals of grants, contracts, and intramural projects.
Several disagreed with the recommendation because they believed that chimpanzees should not
be used in research and, therefore, that the NIH does not need a2 committee of this sort. Some
commenters wondered how members of this committee would be selected.

Response: The NIH partially accepts Recommendation RP2 and intends to implement the
following: “The Chimpanzee Research Use Panel will be separate from extramural peer review
groups, contract evaluation panels, and intramural scientific review procedures. In addition, the
Chimpanzee Research Use Panel’s considerations will take place after the standard reviews (e.g.,
after the reviews by peer review panels, technical evaluation panels, and NIH Institute and

- Center advisory couricils) and will 6¢ts oit whether the proposcd tésearch 1S consistent with The
IOM principles and criteria for the use of chimpanzees in research.”

Recommendation RP7 states: “The Oversight Committee review should take place after
the Center or Institute director approves a proposal so that the key elements of the review are
publicly accessible to the extent allowable by federal regulations. The Oversight Committee
should review all requests for grants, contracts, intramural projects, and third-party projects
rather than establishing a separaic review process for each mechanism. Funding of an award for
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research involving the use of chimpanzees that has received an Institute or Center director’s
approval will be conditional and subject to the subsequent evaluation by the Oversight
Committee.”

Comments: Many commenters agreed with Recommendation RP7 and emphasized the
need for full disclosure and transparency of the Oversight Committee’s activities. Some
commenters suggested that the Oversight Committee proceedings be open to the public. Another
suggestion was that the Oversight Committee’s reviews occur before the NIH peer review or
after the peer review but before the NIH approves the project for funding. Those who disagreed
with Recommendation RP7 believed that all research chimpanzees should be sent to a sanctuary
and that the NIH should not fund any chimpanzee and/or other animal research.

Response: The NIH partially accepts Recommendation RP7 and intends to implement the
following: “The NIH will convene the Chimpanzee Research Use Panel after completing the
standard review processes for grant applications,.coniract proposals, and intramural research
protocols. The NIH will charge the Chimpanzee Research Use Panel with considering grant
applications, contract proposals, intramural research protocols, and third-party research requests
rather than establishing a separate review process for each mechanism.”

The agency acknowledges commenters’ requests that the Panel’s activities be open to the -
public or otherwise transparent. Hlowever, to protect the confidentiality of research applications
and proposals, proprietary interests, and researcher privacy, discussions and recommendations
about specific applications or proposals are not available to the public. Standard information
about {funded research will continue to be available at http://projectreporter.nih. gov/reporter.cfm.
The NIH intends to provide the public with details about general processes that the Panel will
follow, the criteria for selecting its members, and the decision-making algorithm that the Panel
will use in applying the IOM principles and criteria.

Recommendation RP8 states: “The Oversight Committee will base its reviews on the
supplemental information provided by investigators on how the proposed research complies with
the TOM principles and criteria and all relevant documents (including animal study protocols and
grant applications) required to make informed determinations for all funding requests (grants,
contracts, and intramural projects) and other requests to use chimpanzees (e.g., third-party
projects).”

" Comments: Many commenters strongly agreed with Recommendation RPS. A suggestion
was to allow the Oversight Comunittee to hold onsite inspections although, ideally, the use of
chimpanzees in research would be banned entirely. Those who disagreed with Recommendation
RP8 disapproved of using chimpanzees for research and believed that the animals should be sent
to a sanctuary.

Response: The NIH partially accepts Recommendation RP8 and intends to implement the
following: “The Chimpanzee Research Use Panel will base its assessments on the supplemental
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mnformation provided by investigators that explains how the proposed research is consistent with
the IOM principles and criteria and all relevant documents (including animal study protocols and
grant applications) necessary to provide informed recommendations about requests to NIH to use
chimpanzees in research (i.e., NIH-sponsored grants, contracts, intramural projects, and third-
party projects).”

Recommendation RP9 states: “The Oversight Committee will determine whether each
application meets or does not meet the IOM principles and criteria based on the votes of a
majority of all voting members. At its members” discretion, the Oversight Cormmittee may vote
on whether different components or parts of an application meet or do not meet the [OM
principles and criteria.” '

Comments: Many commenters who responded agreed with Recommendation RP9. One
suggestion was to require a favorable three-fourths majority vote before the Oversight
Committee determines that the research meets the IOM principles and criteria. Others disagreed
with the recommendation because they believed that chimpanzees should not be used for
research or because the composition of the Oversight Committee 18 unknown.

Response: The NIH partially accepts Recommendation RP9. The agency intends to
implement the following: “The Chimpanzee Research Use Panel will advise on whether each
application, proposal, and protocol meets or does not meet the TOM principles and criteria based
on the votes of a majority of all voting members. At its members’ discretion, the Chimpanzee
Research Use Panel may vote on whether different components or parts of an application,
proposal, or protocol meet or do not meet the IOM principles and criteria.”

D. Review of NIH-Supported Research Projects Using Chimpanzees

The NIH requested public comments on a summary in the Council Working Group’s
report of the group’s reviews of 30 research projects involving the use of NIH-owned or -
supported chimpanzees. The Council recommended ending 6 of 9 biomedical research projects, 5
of 13 comparative genomic and behavioral research projects, 1 colony housing and care project,
and the research components of 3 of the remaining 7 colony housing and care projects. The
report did not identify the 30 projects. The NIH asked for input on the outcomes of the project
reviews summarized in the report.

Comments: Of the commenters who addressed this topic, a small subset favored the
Council recommendations regarding research projects using chimpanzees. Most commenters
opposed the continuation of any research involving chimpanzees, stating that all experimentation
on chimpanzees should end and all research chimpanzees should be relocated to a sanctuary.
Others opposed only the recommendations to continue biomedical research and believed that the
behavioral research studies should continue. Several commenters noted their difficulty providing
input on the Council Working Group’s reviews of research projects becanse the report did not
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include project details; these respondents requested that the NIH make the details on these
projects public.

In an effort to preserve the scientific mtegrity of chimpanzee-based research projects that
the Council’s recommended ending, a suggestion was to encourage the researchers to use another
research model to achieve the scientific objectives of their original projects. A concern was that
it would be unfair to change the rules and interrupt current research; it was argued that ongoing
projects should be allowed to continue and to maintain their original level of funding and
timeframe. A few commenters questioned whether the Council Working Group had the requisite
expertise to review some of the research.

Response: The NIH accepts the recommendations on the research projects reviewed by
the Council Working Group. The NIH intends to phase out the projects that the Council |
recommended ending 1n such a way as to avoid causing unacceptable losses to research programs
or an impact on the animals, as the IOM Committee suggested. The agency appreciates the
comments received on the summary-level mformation provided and those suggesting that certain
projects not end as a result of the Council recommendations. The NIH’s acceptance of the IOM
Committee’s report and any Council recommendations reflects a shift in the agency’s scientific
priorities away from chimpanzee research that does not critically need this model. This
announcement does not prohibit researchers affected by the Council recommendation from
disclosing the details of their research.

The NIH does not agree with those who suggested that the Council Working Group
lacked the expertise required to review research involving chimpanzees. The Council Werking
Group members and consultants included experts in behavioral sciences; infectious diseases,
including hepatitis; use of alternative models; neuroscience and cognition; colony management;
and veterinary medicine.

E. Other Comments

This section summarizes comments that were not directed at a specific Council
recommendation or address topics not discussed previously. Commenters discussed ending
animal-based research, the recommendations® applicability to other animal models, funding for
alternatives to chimpanzees, finding for and enforcement of any implemented recommendations,
and the composition of the Council Working Group. A number of commenters commended the

NIH for accepting public input and convening the Council Working Group. Many applauded the
Council recommendations and the group members for their work and careful consideration of the
i1SSues.

1. Ending All Animal-Based Research and Testing

Comments: Many commenters asked the NIH to end all chimpanzee and/or animal-based
research and to use alternative approaches instead. Some commenters based this opinion on the
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perceived inefficiencies of animal-based research for solving human health problems, but, in
most cases, these commenters argued that the use of animals in research is inhumane, unfair, and
unethical. For example, some stated that the laboratory environment cannot meet the complex
intellectual, social, psychological, and emotional needs of chimpanzees. Others belicved that
chimpanzees, because of their genetic similarity to humans, experience the world in a similar
manner to humans and, therefore, should be treated more like humans (e.g., should provide
consent before participating in research and have the opportunity to pursue happiness). Many
argued that currently available non-animal alternatives, such as computer simulations, should
facilitate the phasing out of animal-based research. Other commenters suggested that rather than
fund animal-based studies, the NIH should allocate more funds toward developing and
expanding these non-animal alternatives, which, in their opinion, might be more cost effective
than animal-based experiments. Many commenters did not want their tax dollars used for
chimpanzee and/or other animal-based experiments.

Response: The NIH emphasizes that the use of animals in research continues to be central

_to understanding, treating, and preventing many diseases and conditions that cause human
suffering and death. Although we believe that ceasing all animal research at this time would be
imprudent, the NIH maintains high standards for the use of animals in research. In addition, the
agency is a major proponent of the U.S. Government Principles for the Utilization and Care of
Vertebrate Anmmals Used m Testing, Research, and Training (Principles), which provide an
ethical framework for the use of live animals in research. Scientists must adhere to the Principles
in their conduct of research, testing, and training that is funded by the NTH. The Principles
require that procedures ivolving animals be designed and performed with due consideration of
their relevance to human or animal health, the advancement of knowledge, or the good of
society. Researchers must select animal models for procedures that are of an appropriate species
and quality and must use the minimum number of animals required to obtain valid results.
Furthermore, researchers must consider the use of alternative methods to animal models, such as
mathematical models, computer simulations, and in vitro biological systems.

The agency also funds efforts to develop alternative ways to conduct research without
using animal models. These technologies include improved molecular analysis techniques to
study various diseases and three-dimensional chips with living cells and tissues that might
accurately model the structure and function of human dfgans.

2. Applying the Recommendations beyond the NIH and to Other Animal Models

Comments: Several commenters suggested that the recommendations apply beyond the
NIH to other agencies of the federal government, private industry, and private laboratories. A
concern was that the use of privately owned chimpanzees might increase if the NIH-owned
chimpanzees were no longer available for research; expanding the reach of the recommendations
would help mitigate some of these concerns. Others wished the NIH to apply the
recommendations to other animal models. '
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Response: Any Council recommendations implemented by the NIH will apply to
research-active and ~inactive populations of chimpanzees owned or supported by the NTH and
any research using them, irrespective of who funds it. The implemented recommendations will
also apply to NIH-supported research using chimpanzees, regardless of whether the agency owns
or supports these animals. However, the NIH lacks authority to apply the Council
recommendations to other agencies of the federal government, private industry, or private
laboratories.

3. Enforcing the Accepted Recommendations

Comments: One suggestion was for the NIH to create a new entity, separate from the
Oversight Committee that the Council Working Group recommended, to enforce the other
recommendations, especially those regarding ethologically appropriate housing, that the NIH

-accepts. Some believed that this entity should conduct frequent inspections (i.e., more than once
yearly) of facilities that house research chimpanzees and have the legal authority to terminate
unacceptable practices. '

Response: The NIH believes that the Council recommendations provide the NIH with
sufficient guidance without the need for additional external oversight. NIH-funded institutions
must comply with the federal Animal Welfare Act and regulations, the Public Health Service
Policy, and the Guide for the Care and Use of Laboratory Animals, Eighth Edition
(http://grants.nih. gov/grants/olaw/Guide-for-the-Care-and-Use-of-Laboratory- Animals pdf). Any
recommendations regarding the use of chimpanzees in research that the NTH implements will
supplement these existing statutes and policies. The NTH Office of Laboratory Animal Welfare
(OLAW) oversees all NIH-supported research activities that involve animals. OLAW monitors
NIH-funded institutions to ensure their compliance with animal welfare laws and policies.
OLAW also mvestigates allegations of animal welfare abuses and mappropriate animal care in
NIH-funded studies.

4. Funding for Chimpanzee Retirement and Facility Construction

Comments: Several commenters expressed concern about funding to implement the
Council recommendations. They stated that the current national fiscal climate will probably limit
the amount of money made available to fund new constriction or other facets of the Council

recommendations

Several commenters suggested ways that the NIH could financially support the
implementation of the recommendations. One suggestion from numerous commenters was for
the NIH to transfer the funds currently used to support chimpanzees in laboratories to
sanctuaries. Others recommended fundraising to pay for construction and other costs. Some
asserted that caring for chimpanzees in sanctuaries rather than research facilities might save
money or suggested supporting chimpanzees through for-profit entities or by retiring the
chimpanzees in place.
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Another concern was that funding would be diverted from mmportant research to pay for
the recommendations’ implementation and for additional chimpanzee housing when the size of
the population is decreasing. Some stated that existing facilities offer high-quality conditions and
care and have trained staff to provide enrichment and health care, and keeping chimpanzees in
these facilities would save transportation costs.

 Response: The agency understands commenters’ concerns about the prospect of fufure
expenditures to Implement the Council recommendations. As the NIH gains a better
understanding of the resources needed to implement the recommendations, it will explore

options for funding their implementation.
5. Composition and Impartiality of the Council Working Group

Comments.: Certain commenters expressed concern about the composttion of the Council
Working Group. A few stated that the Council Working Group seemed to be biased in favor of
scientific research. However, many commenters on this topic stated that certain Council Working
Group members were biased against research and the group lacked the necessary scientific
diversity to reach the stated conclusions about behavioral and neuroscience research. Several
commenters were also concerned that 1 or more Council Working Group members had conflicts
of interest that prevented them from being ilnparfial and that these members might have swayed
the group to recommend the retirement of most chimpanzees. Others who expressed knowledge
of the Council Working Group’s activities commented that the members failed to seek diverse
input on a range of matters, including certain scientific issues and U.S. laboratory facilities.
These commenters stated that the group should have included NIH-funded experts in chimpanzee
behavior and chimpanzee research in general. Some commenters believed that the NIH should
appoint a new committee to consider the use of chimpanzees in research.

Response: The agency believes that the composition of the Council Working Group and
consultants was appropriately balanced to provide advice to the Council on NIH-supported
research involving chimpanzees and implementing the IOM Committee’s recommendations.
Members and consultants included experts in behavioral sciences; infectious diseases, mcluding
hepatitis; use of alternative modéls; neuroscience; cognition; colony management; and veterinary
medicine. The Council Working Group was charged with providing recommendations on how to
implement the IOM Committee’s recommendations. The NIH had already accepted the IOM

recommendation that most current use of chimpanzees 1n research 1S unnecessary.
6. Other Comments

Comments: A few commenters expressed confusion about the number of chimpanzees
currently used in NIH-supported and other research. Some had difficulty aligning the number of
chimpanzees in NIH-supported research with the census data on NIH-owned or -supported
research chimpanzees. Others commented on captive chimpanzee conservation and captive
chimpanzees’ status as a threatened species. A number of commenters disliked the length of the
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request for comments form and would have preferred a different format, such as checkboxes to
indicate agreement or disagreement with the Council recommendations.

Response: The census of chimpanzees on page 32 of the Council Working Group report
includes only the chimpanzees that the NIH owns or supports. This table is not a census of all
chimpanzees available for research in the United States. According to the IOM Committee’s
report (http://iom.edu/Reports/2011/Chimpanzees-in-Biomedical-and-Behavioral-Research-
Assessing-the-Necegsity.aspx), approximately 300 additional chimpanzees available for research
are privately owned and housed in research facilities not supported by the NIH. The research
projects that the Council Working Group reviewed mvolved chimpanzees owned or supported by
the NIH and chimpanzees that are privately owned and not supported by the agency.

The NIH recognizes that on June 12, 2013 the U.S. Fish and Wildlife Service proposed a
rule that would list captive chimpanzees as endangered rather than threatened
(http:/fwww. fws.gov/policy/library/2013/2013-14007.pdf). The NTH will prepare for a potential
final rule that lists captive chimpanzees as endangered and intends to adapt its policies on
research projects using chimpanzees to comply with the guidelines that the U.S. Fish & Wildlife
Service will establish in its final rale. In addition, we acknowledge concerns about the length of
the request for comments form and appreciate the suggestions for easing comment entry in the
future.

I. Conclusion

The NIH expresses its appreciation for the comments it received on the Council

* recommendations on the use of chimpanzees in NIH-supported research. The agency used these
comments to inform its decisions about these recommendations and explained is rationale in its
responses to the comments in this notice. The NIH recognizes the Council Working Group for its
diligence in responding to its charge to advise the NIH on implementing the IOM Committee’s
recommendations. The NIH intends to prepare procedural guidance and technical assistance for
researchers, facility staff, and agency staff to ensure proper implementation of these decisions.
Investigators should continue to follow existing guidance (see NOT-OD-12-025 at
http://grants.nih. gov/grants/guide/notice-files/NOT-OD-12-025 . html) regarding the submission
of applications, proposals, or protocols for research involving chimpanzees until the NIH
announces the procedural guidance.
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Sentenca do Habeas Corpus
impetrado em favor da
chimpanzé Suica

Juiz Edmundo Cruz

HABEAS CORPUS N° 833085-3/2005.

IMPETRANTES: DRS. HERON JOSE DE SANTANA
E LUCIANO ROCHA SANTANA - PROMOTORES DE
JUSTICA DO MEIO AMBIENTE E OUTROS.

PACIENTE: CHIMPANZE “SUICA”.

Vistos etc.

Os Drs. HERON JOSE DE SANTANA e LUCIANO ROCHA SANTANA,
Promotores de Justica do Meio Ambiente e demais entidades e pessoas fisicas indicadas
na petigio de fls. 2, impetraram este HABEAS CORPUS REPRESSIVO, em favor da
chimpanzé “Suiga” {(nome dentifico anthropopithecus troglodytes), macaca que se
encontra enjaulada no Parque Zoobotinico Getilio Vargas (Jardim Zooldgico de
Salvador), situado na Av. Ademar de Barros, nesta Capital, sendo indicado como
autoridade coatora, do ato ora atacado como ilegal, o St. Thelmo Gavazza, Diretor
de Biodiversidade da Secretaria de Meio Ambiente e Recursos Hidricos — SEMARH.

Para sustentar a impetracio, alegaram 'os requerentes que “Suica” estd
aprisionada em jaula que apresenta sérios problemas de infiltragbes na estrutura
fisica, o que estaria impossibilitando o acesso do animal 4 4rez de cambizmento
direto, que possui tamanho maior e ainda ao corredor destinado ao manejo do
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animal, jaula esta com drea total de 77,56 m e altura de 4,0 metros no sol4rio, e
drea de confinamento de 2,75 metros de altura, sendo privada, portanto, a
chimpanzé, de seu direito de locomogio.

Pretendendo demonstrar da admissibilidade do Wrif, os impetrantes, em suma,
sustentam que “numa sociedade livre e comprometida da garantia da liberdade e
com a igualdade, as leis evoluem de acordo com as maneiras gue as pessoas pensam
e se comportam e, quando as atitudes piblicas mudam, a lei também muda,
acreditando muitos autores gue o Judidario pode ser um poderose agente no processo
de mudanca social”.

Afirmarn, também, em sintese, que a partir de 1993, um grupo de cientistas
comegou a defender abertamente a extensio dos direitos hurmanos para os grandes
primatas, dande inicie a0 movimento denominado “Projeto Grandes Primatas”, que
conta com apoio de primatdlogos, etélogos e intelectuais, que parte do ponto de vista
gue humanos e primatas se dividiram em espécies diferentes ha mais ou menoes 5 ou 6
milhGes de anos, com wma parte evoluindo para os atuais chimpanzés e bonobos e
outra para os primatas bipedes eretos, dos quais descendem o Homo Australopithecus,
o Home Ardipithecus ¢ 0 Homo Paranthropus, resumindo, a pretensio é de equiparar 0s
primatas aos seres humanos para fins de concessio de Habeas Corpus .

Ultimando, dizemn os impetrantes, que o presente Wiit se constitui em o unico
instrumento possivel para, ultrapassando o sentido literal de pessoa natural, alcangar
tambérn os hominideos, e, com base no conceito de seguranca juridica {ambiental),
conceder ordem de Habeas Corpus em favor da chimpanzé “Suiga”, determinando a
sua transferéncia para o Santudrio dos Grandes Primatas do GAF, na cidade de
Sorocaba, Estado de Sao Paulo, que, inclusive, ja disponibilizou o transporte para a
execuchio da devida transferéncia.

Poder-se-ia extrair, dos préprios tépicos da longa peticio inicial, subsidios
suficientes para — “ab initio litis” — decretar-se a extingio do processo e mandar
arguivé-lo, a0 argumento de impossibilidade juridica do pedido, ou por ineficicia
juridica absoluta do instrumento escolhido pelos impetrantes, ou seja, um H.C.
para transferir um animal do ambiente em que vive, para outro local. Mas, visando
provocar a discussio, em torno do evento, com pessoas e entidades ligadas a drea do
Direito Processual Penal, achei mais vidvel admitir o debate.

Efetivamente, se trata de caso inédito nos anais da Justica da Bahia, embora
tenha eu conhecimento de que houve um caso, ha alguns anos atris, julgado
pelo STE em que um advogado do Rio de Janeiro, juntamente com a Sociedade
Protetora dos Animais, impetrou um Habeas Corpus, para libertar um péssaro
aprisionado em gaiola, todavia, o pleito nio foi acolhido, tendo o relator,
eminente ministro Djact Falcio se inclinado pelo indeferimento, como o foi,
entendendo ele que “Animal nio pode integrar uma relagio juridica, na qualidade
de sujeito de direito, podendo ser apenas objeto de direito, atuando como coisa
ou bem” (STF RHC - 63/399).
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Com 24 anos de magistratura, atuando sempre em Varas Criminais, € este o
primeiro caso que me veio s maos, em que paciente de Habeas Corpus € umn animal,
precisamente uma chimpanzé. Entretanto, o tema merecia uma ampla discussao,
eis que a matéria é muito complexa, exigindo alta indagacio, gue importaria em
aprofundado exame dos argumentos “prds e contras”, por isso indeferi a concessio
liminar “inaudita altera pars” do Habeas Corpus, prefexindo colher informacoes
para instruir o pedido & autoridade coatora, no caso o St. Thelmo Gavazza, Diretor
de Biodiversidade da Secretaria de Meio Ambiente, concedendo a esta o prazo de
72 horas para fazé-lo. E certo que, com tal decisio inicial, admitindo o debate em
relagio ao assunto aqui tratado, contrariei alguns “juristas de plantio”, que se
esqueceram de uma maxima de Direito Romano que assim preceitua: “Interpretatio
in quacumgque dispositione sic facienda ut verba non sint supérflua et sine virtute
operandi” (em qualquer disposicio deve-se fazer a interpretacio demodo que
as palavras nao sejam supérfluas e sem virtude de operar), e também das sabias
palavras do sandoso Prof. Vicente Rdo, ao escrever sua monumental obra- O
Direito e a Vida dos Direjtos:

“Os juristas ndo devem visar aplausos demagdgicos,
de gue nao precisam. Devem, ao contririo, firmar,
corajosamente, os verdadeiros principios cientificos
e filoséficos do Direito, proclamé-los alto e bom som,
fazé-los vingar dentro do tumulto legislativo das fases
de transformagdes ditadas pelas contingéncias
sociais, deles extraindo as regras disciplinadoras das
novas necessidades, sem sacrificio da liberdade, da
dignidade, da personalidade do ser humanao”.

Infiuiu a que fosse admitida a discussio sobre esse tema inédito, as condicoes
intelectuais dos impetrantes, a quem se credita amplos conhecimentes juridicos,
notadamente em se tratando de Promotores de Justica e Professores de Direito, que
ora destaco, dentre aqueles que se apresentam como requerentes, para obtengio
deste remédio herdico.

No dia final do prazo de 72 horas para as informagdes, a ilustre autoridade
impetrada coatora — o Sr. Diretor de Biodiversidade da SEMARH - ingressou neste
Juizo com o requerimento de fis. 166, requerendo a dilagio do prazo que lhe fora
concedido, em mais 72 horas, pois devido & tramitagic interna do expediente
encaminhado por esta Vara Criminal, houve demora na colheita dos elementos
necessdrios para que informagoes precisas fossem prestadas.

Acolhi o pedido de dilatagiio do prazo, o estendendo em mais 72 horas, e o fiz
por entender que sendo a Diretoria de Biodiversidade da Secretaria de Meio Ambiente
e Recursos Hidricos drgao piablico da Administracio Direta, reparticio que nao
pode ser equiparada a uma Delegacia de Policia (€ comum em habeas corpus que a
autoridade apontada coatora seja sempre um Delegado de Policia}, no estando,
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portanto, a autoridade coatora acostumada a se deparar com esse tipo de processo,
como j& o tem uma autoridade policial, que lida com presos humnanos, nio seria
justo o indeferimento do pedido de prorrogagio, até porque teve os impetrantes, por
suposi¢io, tempo suficiente para pesquisar e reforcar suas teses, com opinides de
diversas pessoas e entidades ligadas ao assunto ora em discussio.

Entretanto, com grande surpresa, tomei conhecimento, através de uma segunda
peticdo enviada a esta Vara Criminal e assinada pelo Senhor Diretor de
Biodiversidade da SEMARH, juntada nas fls. 168 dos autos, recebida na data de
hoje, neste Juizo (dia 27/09/2005), que a chimpanzé “Suica”, paciente neste Habeas
Corpus, veio a 6bito no interior do Jardim Zoolégice de Salvador, esclarecendo o
communicante, que o fato lamentavel se deu “apesar de todos os esforgos olvidados e
mesmo diante dos cuidados sempre existentes com a chimpanzé”. A noticia me pegou
de surpresa, causando tristeza, sem divida, pois fiz uma visita incognita ao Jardim
Zoolégico de Ondina, ra tarde do dia 21/10/2005, sibado passado, e nio percebi
nenhuma anormalidade aparente com a chimpanzé “Suiga”, embora queira deixar
claro que néo sou “expert” na matéria.

‘Tenho a certeza que, com a aceitagio do debate, consegui despertar a atengio de
juristas de todo o pais, tornando o tema motivo de amplas discussdes, mesmo porque
€ sabido que o Direito Processual Penal ndo € estitico, e sim sujeito a constantes
musagdes, onde novas decisdes tém que se adaptar aos tempos hodiernos. Acredito
que mesmo com a morte de “Suica”, 0 assunto ainda ird perdurar em debates continuos,
principalmente nas salas de aula dos cursos de Direito, eis que houve diversas
manifestagbes de colegas, advogados, estudantes ¢ entidades outras, cada um deles
dando opinides e querendo fazer prevalecer seu ponto de vistz. E certo que o tema niio
se gsgota neste “Writ”, continuard, induvidosamente, provocando polémica. Enfim.
Pode, ou ndo pode, um primata ser equiparado a um ser humano? Serd possivet um
animal ser liberado de uma jaula através de uma ordem de Habeas Corpus?

Quanto a decisio final em si, cabe lembrar que, diz o art. 639, do C.PEB.: “Se
0 Juiz ou Tribunal verificar que jd cessou a vioknda cu coacio ilegal, julgard
prejudicado o pedido™. Assim, equivale dizer que, com a morte da chimpanzé, paciente
no caso, o Habeas Corpus perdeu o seu objeto, a sua razdo de ser, cessando-se, pot
conseqiiéncia, o interesse de agir. Eis a doutrina:

“Em se tratando de agiio, € preciso que exista interesse
de impetrante em conseguir o provimento
jurisdicional para fazer cessar o constrangimento
ilegal, ja consumado ou em vias de ocorrer. Por isso,
caso nio mais subsista a violéncia ou coagio, é
natural que uma das condicdes da agio tenha
desaparecido, dando ensejo 20 nic conhecimento
do habeas corpus” (Guilherme de Souza Nucei,
Cédigo de Processo Penal Comentado, 2* Edicio
2003, pagina 878).
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“O julgamento do pedido de habeas corpus, quer pelo
juiz singular, quer pelo tribunal competente, pode
ser julgado prejudicado, quando se apurar ser irreal
o constrangimento alegado: Se o juiz ou tribunal
verificar que cessou a vicléncia ou coagio ilegal,
julgard prejudicado o pedido” (art. 659, CPP) -
Habeas Corpus — Heraclite Anténio Mossin, 4*
Edicao 1998, pigina 192.

Por outro lado, o art. 267, do Cédigo de Processo Civil em vigor, estatui que
extingue-se 0 processo, sem julgamento do mérito, no seu inciso IV, quando se verificar
a auséncia de pressupostos de constituigio e de desenvolvimento valido e regular de
PIOCESSO.

O Cédigo de Processo Civil também se aplica subsidiariamente, por analogia, 2
area processual penal, na parte em que for cabivel.

De tudo quanto fol exposto, sem examinar o mérito, julgo o writ prejudicado e
decreto a extingdo do processo, determinando ¢ seu arGuivamento.

Publique-se. Intimem-se e arquive-se copia autenticada em Cartério.

Salvador, 28 de setembro de 2005,

EDMUNDC LUCIO DA CRUZ.
Juiz de Direito.
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EXHIBIT C



HABEAS CORPUS - 833085-3/2005

In favor of: Suica _
Requested by: Heron Jose de Santana, Luciano Rocha Santana, Antonio Ferreira Leal Filho and others

Co-plaintiff authority: Thelmo Gavazza, Director of Biodiversity, Environmental and Hydrological Resource
Department

Sentence; Pages 170 to 173: Hons. HERON JOSE DE SANTANA and LUCIANC ROCHA SANTANA,
Prosecutors from the Environmental Department and other entities and individuals indicated in the
petition (page 2), have requested a REPRESSIVE HABEAS CORPUS in favor of "Suica,” a chimpanzee
{scientific name Anthropopithecus froglodytes), a monkey who is caged at Pargue Zoobotanico Getulio
Vargas (Salvador's zoo), [ocated at Av. Ademar de Barros, in this capital, and the co-plaintiff authority in
this case is Mr. Thelmo Gavazza, Director of Biodiversity of the Environmental and Hydrological Resource
Department, SEMARH. To support the request, the petitioners alleged that "Suica” is caged in a cage that
has severe infiltration problems in its physical structure, which would hinder the animal's access to the
direct transit area, which is larger, and also to the hall used to handle the animal; the cage's total area is
77.56 square meters and 4.0 meters high in the solarium, with a confinement area 2.75 meters high, thus
preventing the chimpanzee to move around. With the purpose of showing the grounds of this writ, the
petitioners allege, in short, that "in a free society, committed o ensuring freedom and equality, laws
evolve according to people's thinking and behavior, and when public attitudes change, so does the law,
and several authors believe that the Judiciary can be a powerful social change agent.” They also state, in
short, that as of 1993 a group of scieniists began to openly defend the extension of human rights to large
primates, giving rise to the Great Ape Project, which is supported by primatologists, ethologists and
intellectuals, which is based on the premise that human beings and primates became different species
about 5 to 6 million years ago, and some evolved into the current chimpanzees and bonobos, and
another into 2-footed erect primates, wherefrom Homo Australopithecus, Home aridipithecus and Home
paranthopus descend, in short, the intent is to equate primates to human beings for the purposes of
granting habeas corpus. Lastly, the petitioners say that this instrument atone, can extend the definition of
personality (or humanity) to hominids. They base it on the concept of environmental safety, and seek a
grant of Habeas Corpus in favor of "Suica" the chimpanzee, determining its fransfer to GAP's Great Ape
Sanctuary in the city of Sorocaha, State of Sao Paulo, having already made available the transportation
for this transfer. One could, from the very topic of the petition, have encugh grounds to dismiss i, from
the very outset, arguing the legal impossibility of the request, or absolute inapplicability of the legal
instrument sought by the petitioners, that is, a Habeas Corpus to transfer an animnail from the environment
in which it lives, to another. Howsver, in order fo incite debate of this issue, with persons and eniities
connected to Criminal Procedural Law, 1 decided to admit the argument. In fact this is an unprecedented
case in Bahia's law, although | am aware of a case heard by the Federal Supreme Court, wherein a Rio
de Janeiro attorney, in conjunction with an animal protection agency, requesied an Habeas Corpus to
release a bird, which was caged, however, the Court dismissed the case, according o the opinion writer
justice, Hon. Justice Djalci Falcao, who voted for dismissal, with the understanding that "an animal cannot
be involved in a legal relationship as subject of law, it can only be object of law, acting as a thing or
asset.” (STF RHC - 63/399). | have been on the bench for 24 years, always working in criminal courts,
and this the first case | have been assigned where the subject of the Habeas Corpus is an animal, to wit,
a chimpanzee. However, the theme is deserving of discussion as this is a highly complex issue, requiring
an in-depth examination of "pros and cons", therefore, 1 did not grant the Habeas Corpus writ, preferring
rather to obtain information from the co-plaintiff authority, in this case, Mr. Thelmo Gavazza, Director of
Biodiversity of the Environmental Depariment, requesting he did so within 72 hours. It is frue that, in this
initial ruling, admitting the debate of this matter, | have displeased some overzealous jurists who might
have forgotten a Roman Law maxim, which says that "in any provision, the petition must be submitted so
that words are not superfluous, and rendered worthless”. Additionally, | would like to recall the wise words
of the late Prof. Vicente Rao, who wrote in his monumental work - The Law and Life of Rights: "jurists
should not seek demagogic applause, which they are not in need of. Quite the contrary, they have to
courageously set forth the true scientific and philosophical principles of Law, proclaiming them loud and
clear. They have to make these prevail in a tumutiuous legislative scene, where changes are dictated by
secial contingencies, extracting therefrom rules which govern new needs, without sacrificing freedom,




dignity and human personality.” Among the factors that influenced my accepting this matter for discussion
is the fact that among the pefitioners are persons with presumed broad legal knowledge, such as
Prosecutors and Law professors. On the last day of the 72-hour deadline for submission of information,
the Hlustrious co-plaintiff, SEMARH's Biodiversity Director, filed a petition in this Court (page 166),
requesting the extension of the deadline, by another 72 hours, as due to internal issues at the Court,
there was a delay collecting information. | accepted the extension of deadline, by another 72 hours, and
did so because | understood that the Biodiversity Division of the Environmental and Hydrological
Resource Department, a direct administration agency, cannot be compared to a Police Precinct
{normally, in habeas corpus the co-plaintiff is a police authority) therefore there was no police authority
involved, which deals with human detainees, and the petitioners supposedly had enough time to research
and back-up their claims, gathering opinions of several persons and entities connected to the matter.
However, surprisingly, I became aware, through a second petition sent to this Criminal Court, signed by
the SEMARH's Biodiversity Director (page 168) received today at this Court (on 09/27/2005), that "Suica"
the chimpanzee, the subject of this Habeas Corpus, was deceased inside the Salvador Zoo. The
petitioner indicated that this sad fact took place "in spite of all efforts made and all care provided to the
chimpanzee". The news took me by surprise, no doubt causing sadness, as | visited the Ondina Zoo,
covertly, on the afternoon of 10/21/2005, last Saturday, and did not perceive any apparent abnormality
concerning "Suica” the chimpanzee, although | would like the record to show that | am not an expert on
the matter. I am sure that with the acceptance of the debate, | caught the aitention of jurists from all over
the country, bringing the matter to discussion. Criminai Procedural Law is not static, rather subject to
constant changes, and new decisions have to adapt to new times. | believe that even with "Suica's" death
the matter will continue to be discussed, especially in Law school classes, as many colleagues, attorneys,
students and entities have voiced their opinions, wishing o make those prevail. The topic will not die with
this writ, it will certainly continue to remain controversial. Thus, can a primate be compared to & human
being? Can an animal be released from iis cage, by means of a Habeas Gorpus? As for the final decision,
| recall article 659 of the CPPB: "If a Judge or Court finds that viclence or illegal coercion has ended, the
request will be dismissed.” Thus, with the death of the chimpanzee, subject herecf, the Habeas Corpus
has lost its purpose, its reason of being, thus ending the action. The doctrine says: “In a legal action,
there must be a petitioner interest in seeking the end of the illegal constraint, which has either been
consummated or about to be so. Therefors, if the violence or coercion no longer exists, one of the
conditions for the action has disappeared, ending the admissibility of the habeas corpus.” (Guilherme de
Souza Nucci, Codigo de Processo Penal Comentado (Annctated Criminal Procedure Code), 2nd edition
2003, page 878). "The judgment of a habeas corpus request, whether by a single judge or by a
competent Court, can be dismissed if the alleged constraint is found to be unreal.” (Article 659, CPP) -
Habeas Corpus - Heraclito Antonio Mossin, 4th edition, 1998, page 192. On the other hand, artrcle 267, of
the current Civil Procedure Code establishes on section IV that a case should be dlsmlssed without
judging the merits, when missing the elements for valid and regular constitution and development of the
proceeding. The Civil Procedure Code also applies, by analogy, to the criminal area, where applicable.
Therefore, 1 dismiss the case. Enter. Notify and file a certified copy with the Court of record. Salvador,
September 28, 2005. Edmundo Lucio da Cruz, Judge.
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Translation Prepared by Carlos de Paula

According 1o the translator, this could mean either "overzealous jurists” or, if meant sarcastically, "jurist
wannabees," people who claim fo have an understanding of the law, but really don't.




