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INTEREST OF AMICUS CURIAE

Amicus Curiae, the Nonhuman Rights Project, Inc. (“NhRP” or “Amicus”), is

a not-for-profit corporation organized under the laws of the State of Massachusetts
with its principal address in Coral Springs, Florida. Amicus is the only civil rights
organization in the United States dedicated to changing the common law status of at

b

least some nonhuman animals from mere “things,” which lack the capacity to
possess any legal rights, to “persons,” who possess such fundamental rights as bodily
integrity and bodily liberty, based on evolving standards of morality, scientific
discovery, and human experience. Amicus’ mission is pursued through litigation,
legislation, and education, and its work is both national and international in scope.
Amicus has no parent corporation and there is no publicly-held corporation that
owns any percentage of it.

Amicus is the most experienced organization in the world with respect to
litigating habeas corpus cases on behalf of imprisoned nonhuman animals like Ruth
and Emily. In December 2013, it filed the world’s first common law habeas corpus
petition on behalf of a nonhuman animal—a chimpanzee—and made history in 2015

by securing the world’s first order to show cause under a New York habeas corpus

statute (the equivalent of a writ of habeas corpus) on behalf of a nonhuman animal,



specifically two chimpanzees named Hercules and Leo.! In 2018, Amicus secured
the world’s first order to show cause under a habeas corpus statute on behalf of an
elephant, Happy, also in New York.?

To date, Amicus has filed seven habeas corpus petitions in New Y ork and two
in Connecticut on behalf of its nonhuman animal clients (chimpanzees and
elephants, to date). These petitions have led to the following trial and appellate court

decisions:

1. People ex rel. Nonhuman Rights Project, Inc. v. Lavery, 124 A.D.3d

148 (Appellate Division, Third Dept. 2014);

2. Nonhuman Rights Project, Inc. ex rel. Kiko v. Presti, 124 A.D.3d

1334 (Appellate Division, Fourth Dept. 2015);

3. The Nonhuman Rights Project, Inc. ex rel. Hercules and Leo v.

Stanley, 16 N.Y.S.3d 898 (N.Y. Sup. Ct. 2015);

4. Nonhuman Rights Project, Inc. ex rel. Tommy v. Lavery, 152

A.D.3d 73 (Appellate Division, First Dept. 2017);

I See Appellant’s Brief, Addendum pp. 26-28. Amicus is the subject of an HBO
documentary film entitled “Unlocking the Cage” directed by Chris Hegedus and
D.A. Pennebaker. The film was nominated for a 2018 News & Documentary Emmy
Award for “Best Social Justice Documentary.”
2 See Appellant’s Brief, Addendum pp. 29-31.
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5. Nonhuman Rights Project, Inc. on Behalf of Tommy v. Lavery, 31

N.Y.3d 1054 (N.Y. 2018) (Fahey, J. concurring) (Reproduced in
Appellant’s Brief, Addendum at pp. 75-80);

6. Nonhuman Rights Project, Inc. v. R.W. Commerford & Sons, Inc.,

192 Conn. App. 36 (Conn. Appellate Ct. 2019);

7. Nonhuman Rights Project, Inc. v. R.W. Commerford & Sons, Inc.,

197 Conn. App. 353 (Conn. Appellate Ct. 2020);

8. Nonhuman Rights Project, Inc. v. Breheny, Index No. 260441/19

(N.Y. Sup. Ct.) (February 18, 2020) (Reproduced in Addendum
hereto at pp. 99-115).

Based on its deep experience litigating habeas corpus cases on behalf of
elephants and chimpanzees, Amicus is uniquely qualified to assist the Court’s
consideration of this appeal. Amicus is recognized by American and foreign courts
as an authority on the question of legal personhood and habeas corpus relief for
nonhuman animals.> Amicus is regularly interviewed for and featured in leading

international media outlets including the Wall Street Journal, Washington Post,

3 Recently, Pakistan’s Islamabad High Court recognized the legal rights of an Asian
elephant named Kaavan and ordered him released to a sanctuary, relying in part on
two of Amicus’ habeas corpus cases—specifically, Breheny (2020) and Tommy
(2018). Islamabad Wildlife Mmgt. Bd. v. Metropolitan Corp. Islamabad, W.P.
No.1155/2019 at 12, 40-42, (H.C., Islamabad, Pakistan 2020). Reproduced in
Addendum to Appellant’s Brief, p. 34.




BBC, and The New York Times on the topic of legal personhood and rights for
nonhuman animals, including elephants.

Steven M. Wise, the undersigned counsel for Amicus, was first admitted to
practice in Massachusetts in January 1977. Attorney Wise began to prepare to
litigate habeas corpus cases on behalf of nonhuman animals in 1985 and founded
Amicus for that purpose in 1996. He has taught—and continues to teach—*“Animal
Rights Jurisprudence” at numerous law schools in the United States and around the
world, including Harvard, Stanford, Tel Aviv, University of Miami, Lewis and
Clark, Vermont, St. Thomas, and John Marshall Law Schools. He has lectured for
eight years in the Masters of Animal Law program at the Autonomous University of
Barcelona, and formerly taught in the Masters program in Animals and Public Policy
at the Tufts University School of Veterinary Medicine.

Attorney Wise has authored four books on animal rights jurisprudence and/or
human slavery: (a) RATTLING THE CAGE—TOWARD LEGAL RIGHTS FOR ANIMALS
(Perseus Publishing 2000); (b) DRAWING THE LINE—SCIENCE AND THE CASE FOR
ANIMAL RIGHTS (Perseus Publishing 2002); (c) THOUGH THE HEAVENS MAY FALL—
THE LANDMARK TRIAL THAT LED TO THE END OF HUMAN SLAVERY (de Capo Press
2005); and (d) AN AMERICAN TRILOGY—DEATH, SLAVERY, AND DOMINION ALONG

THE BANKS OF THE CAPE FEAR RIVER (de Capo Press 2009). He has also written 22



law review and journal articles, all on the subject of animal rights jurisprudence.
Attorney Wise’s CV is included in the Addendum hereto at p. 24.

Amicus has a compelling interest in this case, as the outcome is likely to affect
its ability to bring habeas corpus cases on behalf of nonhuman animals in
Massachusetts and other states. The issue of nonhuman animal personhood is both
novel and complex and requires a deep knowledge of law, jurisprudence, and legal
history, as well as the scientific facts regarding nonhuman animal cognition and

behavior. Other than Petitioner-Appellant, Joyce Rowley—who lacks the

knowledge and expertise to adequately address this profound issue (discussed
infra)—no other organization or individual in the United States has filed a habeas

corpus case on behalf of a nonhuman animal.

Rule 17 (¢) (5) DECLARATION

Amicus and its counsel are independent from the parties, have no economic
interest in the outcome of this case, and declare that none of the conduct described
in Appellate Rule 17 (c¢) (5) has occurred. Specifically:

a. No party or a party’s counsel authored the brief in whole or in part;

b. No party or a party’s counsel contributed money that was intended to fund

preparing or submitting the brief;

c. No person or entity—other than the amicus curiae, its members, or its

counsel—contributed money that was intended to fund preparing or



submitting the brief; and

d. No amicus curiae or its counsel represents or has represented one of the
parties to the present appeal in another proceeding involving similar issues;
no amicus curiae or its counsel was a party or represented a party in a

proceeding or legal transaction that is at issue in the present appeal.



ARGUMENT

I. Introduction

The issue of whether Ruth and Emily are “persons” for purposes of securing
habeas corpus relief is novel, highly complex, and profound. Its proper judicial
determination requires the careful consideration of numerous scientific facts attested
to by qualified experts on elephant cognition and behavior, as well as rigorous
argument regarding law, public policy, ethics, and history.

Ms. Rowley raised the issue of Ruth and Emily’s personhood before the
Bristol Superior Court when she filed a Petition for a Writ of Habeas Corpus
pursuant to G.L. c. 248 § 36 seeking to free them from their long imprisonment at
the Buttonwood Park Zoo (“Z00”)* to an elephant sanctuary.’ Because elephants,
such as Ruth and Emily, are extraordinarily cognitively complex, autonomous, and
self-determining beings, who would normally engage in numerous and complex
social relationships and have evolved to move twenty miles a day, Amicus believes

that any elephant detained in a cramped and lonely place like the Zoo should be

* Defendant-Appellee, The City of New Bedford (“City”), owns and operates the
Z00.

> The Petition was denied on the grounds that: “1) the Court does not adopt
petitioner's argument that Ruth and Emily are “persons”; and 2) in any event, the
Federal Court has already determined that the elephants are lawfully held in
captivity, negating the right to a writ. See G. L. c. 248, § 1; Rowley v. City of New
Bedford, 2019 U.S. Dist. Lexis 16389 @ 20-21 (Young, J.).” Appellant’s Brief,
Addendum p. 18.
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immediately moved to a sanctuary, unless there is a compelling medical reason
against doing so. Unfortunately, however, as a pro se non-lawyer® with no expertise
in elephant cognition or behavior,” Ms. Rowley was singularly unqualified to present
either the facts or the law necessary for a full and favorable determination.®

Amicus submits this Brief to inform the Court on the depth, complexity, and
gravity of the issues involved and to urge the Court to reach a narrow determination
based solely upon Ms. Rowley’s petition which does not foreclose future, properly
prepared, and well-pled habeas corpus petitions on behalf of one or more nonhuman
animals in Massachusetts.

Specifically, if this Court chooses to affirm the Superior Court’s denial, it
should restrict any ruling to the “four corners” of the petition solely as it relates to

Ruth and Emily and not reach the broader issue of whether elephants or nonhuman

6 Ms. Rowley has a Bachelor of Science degree in geology, a Masters degree in
community planning and “worked for the USDA Soil Conservation Service as a
construction supervisor and as a community planner for twenty-three years.”
Appellee Brief at 8-9.

7 As noted by the City, “[a]lthough [Ms. Rowley] has read articles regarding elephant
care and has personally observed the living conditions of Ruth and Emily, [she] has
no specialized training in zoology or veterinary techniques, relating to elephants.”
Appellee Brief at 9. As also noted by the City, Ms. Rowley submitted no expert
testimony in support of her petition to the Superior Court. Id. at 30.

8 While Ms. Rowley is afforded some leniency as a pro se litigant, “[p]leadings must
stand or fall on their own.” Mmoe v. Commonwealth, 393 Mass. 617, 620 (1985)
(Superior Court “should not have gone beyond the complaint” when ruling on
defendant’s motion to dismiss).
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animals are “persons” in Massachusetts.” To do otherwise would work a deep
injustice on nonhuman animals in the Commonwealth and could cripple an area of
the law undergoing rapid positive development in other jurisdictions.

11. If this Court chooses to affirm the Superior Court’s denial of Ms. Rowlevy’s
petition, it should do so solely as it relates to Ruth and Emily in this case.

Presented with proper facts and legal argument, courts are beginning to
analyze the issue of nonhuman personhood with respect and respond thoughtfully.'°
In 2018, Judge Eugene M. Fahey of the New York Court of Appeals recognized that
the issue of “whether a nonhuman animal has a fundamental right to liberty protected
by the writ of habeas corpus is profound and far reaching.” Tommy, 31 N.Y.3d at
1059 (Fahey, J., concurring) (Tommy is reproduced in Appellant’s Brief, Addendum
at pp. 75-80).!! Grappling with the question of whether a chimpanzee has the right

to liberty protected by habeas corpus, Judge Fahey wrote:

? Significantly and contrary to the City’s assertion, the Superior Court’s denial of the
petition was not made on the ground that “elephants are not ‘persons’ for purposes
of G.L. c. 248.” Appellee Brief at 23. In fact, the Superior Court limited its denial
solely to Ruth and Emily, stating: “the Court does not adopt petitioner’s argument
that Ruth and Emily are ‘persons.”” Addendum to Appellant’s Brief, p. 18.

10 See Stanley, 16 N.Y.S.3d at 917 (“The similarities between chimpanzees and
humans inspire the empathy felt for a beloved pet. Efforts to extend legal rights to
chimpanzees are thus understandable; some day they may even succeed.”). Relying
in part upon Presti, the Appellate Division, Fourth Judicial Department later stated
that “it is common knowledge that personhood can and sometimes does attach to
nonhuman entities like corporations or animals.” People v. Graves, 163 A.D. 3d 16,
21 (4th Dept. 2018).

"' In Tommy, Judge Fahey concurred in the decision to deny Amicus’ motion for
leave to appeal on a procedural ground, but wrote “to underscore that denial of leave

12




Does an intelligent nonhuman animal who thinks and plans and
appreciates life as human beings do have the right to the protection of
the law against arbitrary cruelties and enforced detentions visited on
him or her? This is not merely a definitional question, but a deep
dilemma of ethics and policy that demands our attention. [. . .]

Whether a being has the right to seek freedom from confinement
through the writ of habeas corpus should not be treated as a simple
either/or proposition. . . .While it may be arguable that a chimpanzee is
not a “person,” there is no doubt that it is not merely a thing.

Id. at 1057-59.

Judge Fahey further explained that consideration of a chimpanzee’s right to
liberty protected by habeas corpus “will depend on our assessment of the intrinsic
nature of chimpanzees as a species.” Id. at 1057. Particularly relevant to the instant
appeal, he noted:

The record before us in the motion for leave to appeal contains
unrebutted evidence, in the form of affidavits from eminent
primatologists, that chimpanzees have advanced cognitive abilities. . . .
Moreover, the amici philosophers with expertise in animal ethics and
related areas draw our attention to recent evidence that chimpanzees
demonstrate autonomy by self-initiating intentional, adequately
informed actions, free of controlling influences].]

Id. at 1057-58 (emphasis added).

to appeal [was] not a decision on the merits of petitioner’s claims,” adding: “The
question will have to be addressed eventually. Can a non-human animal be entitled
to release from confinement through the writ of habeas corpus? Should such a being
be treated as a person or as property, in essence a thing?” 31 N.Y.3d at 1056 (Fahey,
J., concurring).

13



Tommy represents the only opinion to date of an American high court judge
on the question of habeas corpus relief and legal personhood for any nonhuman
animal.'? As underscored by Judge Fahey, facts are essential to the determination of
the central issue of whether nonhuman animals can be “persons” for purposes of
habeas relief.

The facts demonstrating that an elephant thinks and plans and appreciates life
as human beings do exist in great abundance. See Addendum hereto at pp. 165-216.
Unfortunately, Ms. Rowley failed to place any of these facts into evidence. By
contrast, each of the numerous habeas corpus petitions filed by Amicus on behalf of
elephants and chimpanzees is supported by numerous expert affidavits attesting to
the fact that these nonhuman animals are autonomous and suffer from their
imprisonment. On the basis of these expert affidavits, as well as on fundamental and
well-accepted principles of liberty and equality, Amicus urges courts to recognize
these nonhuman animals’ right to liberty and release them from their imprisonment
to a sanctuary where they may exercise their autonomy to the greatest extent

possible.

12 Tommy was the product of decades of preparation, years of litigation, hundreds
of pages of expert affidavits, and hundreds of pages of complex legal argument
conducted by Amicus.
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For almost two years, Amicus has been litigating a similar case to the instant
petition in New York on behalf of an Asian elephant named Happy, who has been
imprisoned at the Bronx Zoo for more than 40 years. In November 2018, the Orleans
County Supreme Court, where the habeas corpus petition was initially filed, took the
historic step of issuing the world’s first habeas corpus order on behalf of an elephant.
Appellant’s Brief, Addendum at pp. 29-31. The case was subsequently transferred
to the Bronx County Supreme Court, where Justice Alison Y. Tuitt heard thirteen
hours of oral argument over three days resulting in a 16-page decision in February
2020.1

For purposes of comparison with Ms. Rowley’s petition and for this Court’s
reference, the Addendum hereto includes Amicus’ recently filed appellate brief in
Happy’s case and relevant excerpts to the appendix thereto, in particular, the habeas
corpus petition and three supporting expert affidavits from Joyce Poole, Ph.D., one
of the world’s most respected elephant cognition and behavioral experts (four other
experts submitted similar affidavits). These affidavits demonstrate that Happy is an

extraordinarily cognitively complex and autonomous being who suffers from her

13 Contrary to the City’s assertion, see Appellee Brief at 30, Amicus’ petition in
Breheny was not “summarily denied.” Happy had multiple hearings in Orleans
County, New York before her case was transferred to Bronx County, New York,
where she had three days of hearings. Appellee cited not to Justice Tuitt’s 16-page
decision, but rather a 2019 order by the New York Appellate Division, Fourth
Judicial Department which had merely denied Amicus’ motion for leave to appeal
an order transferring venue to the Bronx County Supreme Court.

15



imprisonment and should be released to a sanctuary (see Happy’s Petition paras. 70-
117, Addendum at pp. 141-163; Joyce Poole Affidavits, pp. 165-216).

Although Justice Tuitt “regrettably” felt bound by prior precedent to find that
Happy is not a “person,”* she stated:

This Court is extremely sympathetic to Happy’s plight and the NhRP’s

mission on her behalf. It recognizes that Happy is an extraordinary

animal with complex cognitive abilities, an intelligent being with
complex cognitive abilities, akin to human beings. . . . This Court agrees

that Happy is more than just a legal thing, or property. She is an

intelligent autonomous being who should be treated with respect and

dignity, and who may be entitled to liberty.”
Breheny, at 16.

In its decision, the court recounted some of the scientific evidence of elephant
autonomy detailed in Amicus’ expert affidavits. Id. at 5-6, 10-11. The court also
recognized that “[t]he arguments advanced by the NhRP are extremely persuasive
for transferring Happy from her solitary, lonely one-acre exhibit at the Bronx Zoo,
to an elephant sanctuary on a 2300 acre lot.” Id.

With the support of amicus curiae briefs from Harvard Law

Professor Laurence H. Tribe, habeas corpus scholars Justin Marceau and Samuel

14 Specifically, Justice Tuitt felt bound by the appellate decision in People ex rel.
Nonhuman Rights Project, Inc. v. Lavery, 124 A.D.3d 148 (3d. Dept. 2014), which
held that chimpanzees are not “persons” with legal rights given their inability to bear
legal duties. Breheny, at 16. Amicus’ appellate brief subjects Lavery to extensive
critical scrutiny, demonstrating that the decision is erroneous and must be rejected,
including for the reasons Judge Fahey discussed in Tommy, 31 N.Y.3d at 1056-57.
Addendum hereto at pp. 74-97.
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Wiseman, and twelve North American philosophers—all challenging the prior
precedent to which Justice Tuitt “regrettably” felt bound—Amicus is currently
litigating Breheny on appeal before the New York Appellate Division, First Judicial
Department. Those three amicus curiae briefs, reproduced in the Addendum hereto
at pp. 217-315, illustrate the profound complexity of the issue of nonhuman animal
personhood.'> Amicus expects oral argument in Happy’s appeal in the fall of 2020.
In stark contrast to the litigation pursued by Amicus on behalf of Happy, Ms.
Rowley has provided no expert testimony in support of her petition on behalf of Ruth
and Emily. Nor did she make the necessary legal argument as to why Ruth and Emily
are “persons” for purposes of habeas corpus in Massachusetts. (Compare Amicus’
Appellate Brief in Happy’s case. Addendum hereto at pp. 33-98).'°® Accordingly, any
ruling by this Court that extends beyond Ruth and Emily, based on a fatally defective
petition submitted by a pro se litigant, would work, in the words of Judge Fahey, a
“manifest injustice” to those nonhuman animals outside of its reach.!” Tommy, 31

N.Y.3d at 1059 (Fahey, J., concurring).

15 As of the date of Amicus’ motion to file this brief, the motions for leave to file the
amicus briefs in Happy’s case are still pending before the First Judicial Department.
16 Ms. Rowley’s petition fails even to comply with the basic requirement that a
habeas corpus petition must be “sworn to by the person for whose release it is
intended, or by a person in his behalf.” G.L. c. 248 § 3; see G.L. c. 248 § 36 (a
petition to obtain personal liberty must be filed “on the oath of the petitioner”).

17 This Court should not affirm the Superior Court’s erroneous alternative ground
for denying the instant petition, that based on Rowley v. City of New Bedford
Massachusetts, 413 F.Supp.3d 53 (D. Mass. 2019), the Federal District Court “has

17




CONCLUSION

Amicus respectfully urges that, if this Court chooses to affirm the Superior
Court’s denial of Ms. Rowley’s petition, it does so solely as it relates to Ruth and
Emily in this case, and not make a ruling beyond the petition’s “four corners” to

include other nonhuman animals.

Respectfully submitted, Counsel for
Amicus,

/s/

STEVEN M. WISE
BBO# 531380

5195 NW 112" Terrace
Coral Springs, FL 33076
(954) 648-9864
wiseboston@aol.com

already determined that the elephants are lawfully held in captivity, negating the
right to a writ.” Appellant’s Brief, Addendum p. 18. In Rowley, the District Court
merely found that the City of New Bedford did not violate the “take” provision of
the Endangered Species Actin 16 U.S.C. § 1538(a)(1)(B). This provision, however,
has nothing whatsoever to do with whether the right to personal liberty has been
violated, which is the essence of habeas corpus. The fact that there has not been a
“taking” under the Endangered Species Act cannot preclude a finding, in a proper
case, that Ruth and Emily’s right to personal liberty under Massachusetts common
law has been violated, thereby entitling them to habeas corpus relief. As Amicus has
consistently argued in all of its petitions, once the court recognizes the right to liberty
of the nonhuman animal prisoner, the confinement is per se unlawful under the
common law.
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REQUIRED CERTIFICATION

I, Steven M. Wise, counsel for Amicus, hereby certify pursuant to Mass.
R. App. P. 17(c)(9) that this Amicus Brief complies with the rules of the Court
that pertain to the filing of amicus briefs. In compliance with Rules 20(a)(3)(E) and
20(a)(4), this Amicus Brief was prepared on Microsoft Word using a 14-point
proportionally spaced font (Times New Roman), with the top, bottom, left, and right
margins being one inch. The number of non-excluded words in this Amicus Brief is
3,601.

/s/
Steven M. Wise

CERTIFICATE OF SERVICE

I, Steven M. Wise, certify that on this day I caused to be filed a copy of the
foregoing brief by eFileMA with the clerk of this Court. I further certify that I caused
a copy of the foregoing to be served on counsel for Defendant-Appellees by
eFileMA:

DEFENDANT-APPELLEE CITY OF NEW BEDFORD,
MASSACHUSETTS

JOHN A. MARKEY, JR., ESQ.
Moses Smith, Markey & Walsh, LLC
50 Homers Wharf

New Bedford, MA 02740

(508) 993-9711

BBO # 633540

KREG R. ESPINOLA, ESQ.

Assistant City Solicitor City of New Bedford
133 William Street

New Bedford, MA 02740

(508) 979-1460

BBO # 649389

I further certify that I caused to be served two copies of the foregoing on Petitioner-

Appellant by first-class mail or equivalent to the following address, and also caused
to be sent a courtesy copy by email to the address below:
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PETITIONER-APPELLANT JOYCE ROWLEY
Pro se

PO Box 50251

New Bedford, MA 02745

(508) 542-8297

Prov52jr@yahoo.com

Signed this 21% day of August, 2020
/s/

Steven M. Wise
BBO# 531380
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I. QUESTIONS PRESENTED'

1. Does Happy, an Asian elephant imprisoned at the Bronx Zoo, have the

common law right to bodily liberty protected by habeas corpus?

The lower court ruled that it was bound by People ex rel. Nonhuman Rights
Project, Inc. v. Lavery, 124 A.D.3d 148 (3d Dept. 2014) (“Lavery I’’) to find that
Happy is not a “person” for purposes of habeas corpus. (A-22).

2. Does habeas corpus relief permit Happy to be released to an appropriate

elephant sanctuary?

The lower court did not address this question, but as Nonhuman Rights
Project, Inc. ex rel. Tommy v. Lavery, 152 A.D.3d 73 (1st Dept. 2017) (“Lavery II”’)
and Nonhuman Rights Project, Inc. ex rel. Kiko v. Presti, 124 A.D.3d 1334 (4th
Dept. 2015) (“Presti’) did, the matter is addressed herein.

II. STATEMENT OF THE CASE

A. Introduction

This Court must address the “profound” issue of “whether a nonhuman animal
has a fundamental right to liberty protected by the writ of habeas corpus.” Nonhuman
Rights Project, Inc. on Behalf of Tommy v. Lavery, 31 N.Y. 3d 1054, 1059 (2018)

(Fahey, J., concurring) (“Fahey Concurrence”). For centuries, it was wrongly

! The appendix pages are cited herein as “A” followed by the page number (“A-").

46



believed that all nonhuman animals were unable to think, believe, remember, reason,
or even experience emotion.? They have long been characterized as common law
“things.” But to treat, for example,

a chimpanzee as if he or she had no right to liberty protected by habeas
corpus is to regard the chimpanzee as entirely lacking independent
worth, as a mere resource for human use, a thing the value of which
consists exclusively in its usefulness to others. Instead, we should
consider whether a chimpanzee is an individual with inherent value
who has the right to be treated with respect.

Fahey Concurrence, 31 N.Y.3d at 1058.% Elephants are no different.

94

Happy is an autonomous Asian elephant “inmate”* at the Bronx Zoo who

Respondents-Respondents, the Wildlife Conservation Society and James J. Breheny
(collectively “Bronx Zoo” or “Respondents”), have imprisoned for more than four
decades inside a barn during the winter and on approximately one acre of land during

the remainder of the year. For many of those years Happy has been alone.

2 See Richard Sorabji, Animal Minds & Human Morals — The Origins of the Western Debate 1-96
(1993).

3 Judge Fahey’s concurrence carries considerable weight. See Welch v. Mr. Christmas, Inc., 85
A.D.2d 74, 77 (1st Dept. 1982) (“[T]he view expressed in the concurring opinion [of a Court of
Appeals case] has frequently been relied upon”), aff’d, 57 N.Y.2d 143; Darling v. Darling, 869
N.Y.S.2d 307, 316 (Sup. Ct. 2008) (“The concurring opinion . . . has been cited with approval, and
principles it articulates have been recognized.”).

4 Islamabad Wildlife Mmgt. Bd. v. Metropolitan Corp. Islamabad, W.P. No.1155/2019 at 12 (H.C.,
Islamabad, Pakistan 2020) (referencing Happy in the context of, inter alia, ordering an Asian
elephant named Kaavan freed from the Islamabad Zoo and sent to sanctuary). Available at:
https://www.nonhumanrights.org/content/uploads/Islamabad-High-Court-decision-in-Kaavan-

case.pdf.
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In its Verified Petition for a Common Law Writ of Habeas Corpus and Order
to Show Cause (“Petition”), Petitioner-Appellant, the Nonhuman Rights Project, Inc.
(“NhRP”), demanded that the court recognize Happy’s “common law right to bodily
liberty protected by common law habeas corpus™ (A-37, para. 18), conclude she is
being unlawfully imprisoned, and order her immediate release to an appropriate
elephant sanctuary (A-78, para. 118) where she would be able to realize her
autonomy to the fullest extent possible.® Judicial recognition of Happy’s common
law right to bodily liberty is the sole legal right sought in the Petition. (A-37, para.
18).5

Based upon the six uncontroverted expert affidavits from five of the world’s
most respected elephant cognition and behavior experts submitted on behalf of
Happy (“Expert Affidavits™),” the lower court found that “Happy is an extraordinary
animal with complex cognitive abilities, an intelligent being with advanced analytic

abilities akin to human beings. . . . [S]he is an intelligent autonomous being who

> As the NhRP represented to the court below, The Elephant Sanctuary in Tennessee has agreed to
provide Happy with lifetime care at no cost to Respondents.

® Lavery IIs dicta, 152 A.D.3d at 77, that “petitioner does not cite any sources indicating that
United States or New York Constitutions were intended to protect nonhuman animals’ rights to
liberty” ignored the fact that the NhRP brought its habeas corpus petitions solely under New
York’s common law.

" They are: Joint Aff. of Lucy Bates, Ph.D and Richard M. Byrne, Ph.D (A-92 — A-122); Aff. of
Joyce Poole, Ph.D. (A-139 — A-164); Aff. of Karen McComb, Ph.D (A-179 — A-200); Aff. of
Cynthia Moss (A-218 — A-235); Supplemental Aff. of Joyce Poole, Ph.D (A-243 — A-245); and
Second Supplemental Aff. of Joyce Poole, Ph.D (A-437 — A-482).
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should be treated with respect and dignity, and who may be entitled to liberty.”® (A-
22). The court also found that “[t]he arguments advanced by the NhRP are extremely
persuasive for transferring Happy from her solitary, lonely one-acre exhibit at the
Bronx Zoo, to an elephant sanctuary on a 2300 acre lot” and that “Happy is more
than just a legal thing or property.” (A-22).

The NhRP will argue in § III-A (infra 11-29) that as a matter of the public
policy and moral principles embedded within common law liberty and equality, as
well as New York’s pet trust statute (EPTL § 7-8.1), this Court has a duty to
recognize Happy’s common law right to bodily liberty protected by habeas corpus
and free her from her unlawful imprisonment. The refusals to do so with respect to
chimpanzees in Lavery I and Lavery II’s dicta were arbitrary, irrational, inequitable,

and a violation of common law.’

$ None of the Expert Affidavits were controverted by any elephant cognition or behavior expert
from the staff of the billion-dollar Wildlife Conservation Society or by any other elephant expert,
not even by an elephant keeper at the Bronx Zoo. (A-474, para. 4). Their silence is as significant
as the silence of the “dog that didn’t bark in the night.” State v. Rosado, 134 Conn. App. 505, 517
n.4 (2012) (referencing Sherlock Holmes in Silver Blaze). Respondents’ trio of affiants are
administrators who failed to state that they possessed any elephant cognition or behavior expertise
by education or experience and failed to state the details of any personal observations (if any) of
Happy. (A-319 — A-322; A-329 — A-332; A-333 — A-338; A-458 — A-464).

? Once this Court recognizes Happy’s right to bodily liberty, she is necessarily a “person” under
Article 70 because an entity explicitly granted a legal right is implicitly a legal person for purposes
of bearing that right. Similarly, EPTL § 7-8.1, which explicitly grants certain nonhuman animals
the right to the corpus of a trust, has long implicitly recognized their personhood for purposes of
that statute. (See infra 26-29).
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The NhRP will argue in § III-B (infra 29-52) that Lavery I, Lavery II, and
Presti, all of which denied habeas corpus relief to chimpanzees, are neither binding
nor persuasive because they are based on demonstrable misunderstandings of the
law and are evidently contrary to reason.

B. Procedural History

On October 2, 2018, the NhRP filed its Petition in the Supreme Court, Orleans
County (“Orleans Court™). (A-31 — A-79). On November 16, 2018, the Orleans
Court issued an Order to Show Cause and made it returnable on December 14, 2018,
when a hearing on the Petition was held in Albion, New York. (A-323 — A-325).

In a notice of motion dated December 3, 2018, Respondents moved to transfer
the proceeding to the Supreme Court, Bronx County (“Bronx Court”) or, in the
alternative, to dismiss the Petition pursuant to CPLR 3211(a) or, if the Petition was
not dismissed, for permission to file an answer pursuant to CPLR 404(a).!* (A-326
— A-328). On January 18, 2019, the Orleans Court granted Respondent’s motion to
transfer venue and ordered that “all motions and issues submitted to” the Orleans
Court be stayed pending transfer to the Bronx Court. (A-30).

Following transfer, Justice Alison Y. Tuitt heard extensive oral argument over

three days on the merits of the Petition, Respondents’ motion to dismiss, and other

19 Respondents’ grounds for dismissing the Petition were: (1) failure to state a cause of action, (2)
lack of standing, and (3) collateral estoppel. (A-327).
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motions not relevant to this appeal. (A-8). On February 18, 2020, Justice Tuitt issued
her Decision and Order granting Respondents’ motion to dismiss the Petition (A-5
— A-22), and did so solely on the basis of Lavery I’s holding that nonhuman animals
are not “persons.” (A-22).!1

C. Statement of Facts

The Bronx Court recognized that “Happy is an extraordinary animal with
complex cognitive abilities, an intelligent being with advanced analytic abilities akin
to human beings.” (A-22). This is because elephants are autonomous beings, as “they
exhibit [self-determined] behavior that is based on freedom of choice.” (A-11; A-
57, para. 72; A-105, para. 30; A-119, para. 60; A-148, para. 22; A-164, para. 55; A-
187, para. 24; A-198 — A-199, para. 54; A-223, para. 18; A-235, para. 48). As a
psychological concept, autonomy “implies that the individual is directing their
behavior based on some non-observable, internal cognitive process, rather than
simply responding reflexively.” (A-11; A-57 — A-58, para. 72; A-105, para. 30; A-
148, para. 22; A-187, para. 24; A-223, para. 18).

“African and Asian elephants share numerous complex cognitive abilities

with humans, such as self-awareness, empathy, awareness of death, intentional

' The Bronx Court did not grant Respondents’ motion to dismiss on the grounds of standing or
collateral estoppel but found that pursuant to CPLR 7002(a) the NhRP had “standing to bring the
habeas corpus proceeding on behalf of Happy.” (A-18). The remaining motions were denied as
academic or moot. (A-22).
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communication, learning, memory, and categorization abilities. Each is a component
of autonomy.” (A-11; A-57, paras. 71 — 72; A-108, para. 37; A-150, para. 29; A-
189, para. 31; A-225, para. 25). “Physical similarities between human and elephant
brains occur in areas that link to the capacities necessary for self-awareness and
autonomy.” (A-11; A-59, para. 76; A-107, para. 34; A-149 — A-150, para. 26; A-
188, para. 28; A-224, para. 22).

Elephants, as autonomous beings, possess complex cognitive abilities
including: empathy, self-awareness, self-determination, theory of mind (awareness
that others have minds), insight, working memory and an extensive long-term
memory that allows them to accumulate social knowledge, the ability to act
intentionally and in a goal-oriented manner and to detect animacy and goal-
directedness in others, imitation including vocal imitation, pointing and
understanding pointing, true teaching (taking the pupil’s lack of knowledge into
account and actively showing them what to do), cooperation and coalition building,
cooperative and innovative problem-solving, behavioral flexibility, understanding
causation, intentional communication including vocalizations to share knowledge
and information with others in a manner similar to humans, ostensive behavior that
emphasizes the importance of a particular communication, using a wide variety of
gestures, signals, and postures, using specific calls and gestures to plan and discuss

a course of action, the ability to adjust plans according to assessment of risk and
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execute those plans in a coordinated manner, complex learning and categorization
abilities, and an awareness of and response to death, including grieving behaviors.
(A-11; A-56 — A-57, para. 70; A-105, para. 30; A-107, para. 34; A-108 — A-119,
paras. 37 — 60; A-148, para. 22; A-149 — A-150, para. 26; A-150 — A-164, paras. 29
—55; A-189 — A-199, paras. 31 — 54; A-224, para. 22; A-225 — A-235, paras. 25 —
48).

Happy has been imprisoned at the Bronx Zoo since 1977 where, in addition
to being kept on display, she once gave rides and participated in “elephant
extravaganzas.” For 25 years, Happy lived with another elephant named Grumpy. In
2002, Grumpy was euthanized after being attacked by Patty and Maxine, two other
elephants imprisoned at the Bronx Zoo. Happy then lived with a younger elephant
named Sammie, who, in 2006, was euthanized after suffering from kidney failure.
Since Sammie’s death, Happy has lived alone in a one-acre enclosure.'? (A-9 — A-
10; A-43 — A-44, para. 38; A-479 — A-480, para. 28).

In 2005, Happy was found to possess mirror self-recognition (MSR) using the
“mark test.” MSR is the ability to recognize one’s reflection in the mirror as oneself,
while the mark test involves surreptitiously placing a colored mark on an

individual’s forehead that she cannot see or be aware of without the aid of a mirror.

12 Maxine was euthanized after the NhRP filed its Petition. Respondent Breheny has confirmed
that Happy and  Patty are  kept separated from  each  other.  See
https://www.nonhumanrights.org/content/uploads/Breheny-email-statement.pdf.
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The individual is thought to recognize her reflection as herself if she uses the mirror
to investigate the mark. (A-11 — A-12; A-43 — A-44, para. 38; A-69, para. 96; A-
108, para. 38; A-151, para. 30; A-189, para. 32; A-225 — A-226, para. 26).

MSR is an accepted identifier of self-awareness, which is intimately linked to
autobiographical memory in humans and is central to autonomy and being able to
direct one’s own behavior to achieve personal goals and desires. To recognize
themselves in a mirror, elephants must hold a mental representation of themselves
from another perspective and thus be aware that they are a separate entity from
others. (A-12; A-69 — A-70, para. 97; A-108 — A-109, para. 38; A-151, para. 30; A-
189 — A-190, para. 32; A-225 — A-226, para. 26).

Elephants have evolved to move and, in free-living elephant societies, are
active more than 20 hours each day, moving “many miles across landscapes to locate
resources to maintain their large bodies, to connect with friends and to search for
mates.” (A-243, para. 4). Captivity and confinement “prevents them from engaging
in normal, autonomous behavior and can result in the development of arthritis,
osteoarthritis, osteomyelitis, boredom and stereotypical behavior.” Id. When held in
isolation, ‘“‘elephants become bored, depressed, aggressive, catatonic and fail to
thrive. Human caregivers are no substitute for the numerous, complex social
relationships and the rich gestural and vocal communication exchanges that occur

between free-living elephants.” /d.



Happy cannot meaningfully exercise her autonomy while imprisoned alone in
“a space that, for an elephant, is equivalent to the size of a house.” (A-475, para. 9).
At the Bronx Zoo, Happy has no choice of social partners and almost no ability to
engage in species typical behavior. (A-480, paras. 30 — 31). “When elephants are
forced to live in insufficient space for their biological, social and psychological
needs to be met, over time, they develop physical and emotional problems.” (A-478,
para. 19).

Happy cannot simply be sent back to the wild, as life there requires survival
skills and social relationships she was never allowed to develop. The best option for
meeting her needs and remedying the violation of her autonomy and right to bodily
liberty is release to an appropriate sanctuary, such as The Elephant Sanctuary in
Tennessee. (A-243 — A-244, para. 5). “[ E]xtremely positive transformations . . . have
taken place when captive elephants are given the freedom that larger space in
sanctuaries . . . offer.” (A-476, para. 11). The differences between traditional zoos
and sanctuaries “relate to the orders of magnitude of greater space that is offered in
sanctuaries. Such space permits autonomy and allows elephants to develop more
healthy social relationships and to engage in near natural movement, foraging, and
repertoire of behavior.” (A-478, para. 19). In short, a sanctuary offers elephants
“more autonomy and the possibility to choose where to go, what to eat and with

whom and when to socialize.” (A-476, para. 11).
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III. ARGUMENT

A. As Happy is autonomous this Court must recognize her common law
right to bodily liberty protected by habeas corpus.

1. This Court has the duty to examine whether Happy has the
common law right to bodily liberty protected by habeas corpus.

This Court has “the duty to re-examine a question where justice demands it”
in order “to bring the law into accordance with present day standards of wisdom and
justice” and “make the law conform to right.” Woods v. Lancet, 303 N.Y. 349, 354,
355, 351 (1951). The common law’s “genius . . . lies in its flexibility and in its
adaptability to the changing nature of human affairs and in its ability to enunciate
rights and to provide remedies for wrongs where previously none had been
declared.” Rozell v. Rozell, 281 N.Y. 106, 112 (1939) (citation omitted).

The Court of Appeals has long rejected the claim that “change . . . should
come from the Legislature, not the courts,” especially “in a field peculiarly
nonstatutory,” Woods, 303 N.Y. at 355, such as habeas corpus, which “is not the
creature of any statute,” but “exists as a part of the common law of the State” and is
“the great bulwark of liberty.”!® People ex rel. Tweed v. Liscomb, 60 N.Y. 559, 565,

566 (1875).

13 Historically courts used habeas corpus to recognize the right to bodily liberty of slaves and
secure their freedom. See Lemmon v. People, 20 N.Y. 562 (1860) (seven slaves); In re Belt, 2 Edm.
Sel. Cas. 93 (N.Y. Sup. Ct. 1848) (slave); In re Kirk, 1 Edm. Sel. Cas. 315 (N.Y. Sup. Ct. 1846)
(slave imprisoned on brig); Somerset v. Stewart, 1 Lofft 1, 98 Eng. Rep. 499 (K.B. 1772) (slave)
(adopted as New York’s common law, N.Y. Const., art. I, § 14; N.Y. Const., art. 35 (1777), and
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Habeas corpus is uniquely characterized by “‘its great flexibility and vague
scope.”” People ex rel. Keitt v. McMann, 18 N.Y.2d 257, 263 (1966) (citation
omitted). This common law writ “cannot be abrogated, or its efficiency curtailed, by
legislative action . . . . The remedy against illegal imprisonment afforded by this
writ, as it was known and used at common law, is placed beyond the pale of
legislative discretion[.]” Tweed, 60 N.Y. at 566—67. E.g., People ex rel. Lobenthal
v. Koehler, 129 A.D.2d 28, 30 (1st Dept. 1987) (“The ‘great writ’, although regulated
procedurally by article 70 of the CPLR, is not a creature of statute, but a part of the
common law of this State”).!*

The examination required for determining whether Happy has the common
law right to bodily liberty must not be limited to consulting dictionary definitions of
“person,” as the Third Department did in Lavery I to support its conclusion that
chimpanzees cannot possess any legal rights. See Lavery I, 124 A.D.3d 151-52
(citing, inter alia, the definition of “person” in Black’s Law Dictionary).

When grappling with the question of whether a chimpanzee has the right to

liberty protected by habeas corpus, Judge Fahey explained:

approved in Lemmon, 20 N.Y. at 604-5)). As these human slave cases were not human welfare
cases, Happy’s case is not an animal welfare case. The sole issue is whether Happy “may be legally
detained at all.” The Nonhuman Rights Project, Inc. ex rel. Hercules and Leo v. Stanley, 16
N.Y.S.3d 898, 901 (Sup. Ct. 2015).

14 See also Vincent Alexander, Practice Commentaries, McKinney’s CPLR 7001 (“The drafters

of the CPLR made no attempt to specify the circumstances in which habeas corpus is a proper
remedy. This was viewed as a matter of substantive law.”).
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The better approach in my view is to ask not whether a chimpanzee fits
the definition of a person or whether a chimpanzee has the same rights
and duties as a human being, but instead whether he or she has the right
to liberty protected by habeas corpus. That question, one of precise
moral and legal status, is the one that matters here. [. . .]

Does an intelligent nonhuman animal who thinks and plans and
appreciates life as human beings do have the right to the protection of
the law against arbitrary cruelties and enforced detentions visited on
him or her? This is not merely a definitional question, but a deep
dilemma of ethics and policy that demands our attention. [. . .]

Whether a being has the right to seek freedom from confinement
through the writ of habeas corpus should not be treated as a simple
either/or proposition . . . .While it may be arguable that a chimpanzee
is not a “person,” there is no doubt that it is not merely a thing. !>

Fahey Concurrence, 31 N.Y.3d at 1057-59.

Justice therefore demands that this Court examine the question of whether

Happy has the common law right to bodily liberty protected by habeas corpus and is

therefore an Article 70 “person.”!® Failing to do so would amount “to a refusal to

confront a manifest injustice.” Fahey Concurrence, 31 N.Y.3d at 1059.

Examining Happy’s entitlement to habeas corpus is a constituent part of the

process of “mak[ing] the law conform to right.” Woods, 303 N.Y. at 351. Moreover,
the Court of Appeals has made clear that the question of “whether legal personality

should attach” — in other words, whether an entity should have the capacity for rights

15 Notably, Judge Fahey does not state that it may be arguable that a chimpanzee is not a person.

16 The Third Department failed to fulfill its duty by urging the NhRP to seek relief for its

imprisoned chimpanzee client in the legislature. See Lavery I, 124 A.D. 3d at 153.
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— 1s also a “policy question” requiring a “policy determination.” Byrn v. New York
City Health & Hosps. Corp., 31 N.Y.2d 194, 201 (1972) (citations omitted). See id.
at 201 (“according legal personality to a thing the law affords it the rights and
privileges of a legal person.”) (citations omitted).

“Person” is not defined in Article 70, so the policy determination of whether
Happy constitutes a “person” for purposes of habeas corpus is for this Court to
decide under the common law. See Siveke v. Keena, 441 N.Y.S 2d 631, 633 (Sup.
Ct. 1981) (“person” in Article 70 is not restricted by qualifying language: “[h]ad the
legislature so intended to restrict the application of Article 70 of the CPLR to [infants
or persons held in state institutions], it would have done so by use of the appropriate
qualifying language.”); see also P.F. Scheidelman & Sons, Inc. v. Webster Basket
Co., 257 N.Y.S. 552, 555 (Sup. Ct. 1932), aff’d, 236 A.D. 2d 774 (4th Dept. 1932)
(“distress” and “distrain” must be given their common law meaning since they lack
statutory definitions).

This Court must therefore reject the erroneous assertions in Lavery I and
Lavery II that “[tlhe common law writ of habeas corpus” is “codified by CPLR
article 70.” 124 A.D.3d at 150; 152 A.D.3d at 77. Article 70 cannot curtail the

substantive entitlement to the writ as it merely “governs the procedure of the
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common-law writ of habeas corpus.”!” People ex rel. DeLia v. Munsey, 26 N.Y .3d
124, 130 (2015); Tweed, 60 N.Y. at 566—67. See also CPLR 101 and 102.

2. As Happy is autonomous this Court must recognize her common
law right to bodily liberty as a matter of liberty.

Judge Fahey recognized that autonomy lies at the heart of the question of
whether a chimpanzee “has the right to liberty protected by habeas corpus,” writing:
the answer to that question will depend on our assessment of the
intrinsic nature of chimpanzees as a species. The record before us in the
motion for leave to appeal contains unrebutted evidence, in the form of
affidavits from eminent primatologists, that chimpanzees have
advanced cognitive abilities. . . . Moreover, the amici philosophers with
expertise in animal ethics and related areas draw our attention to recent
evidence that chimpanzees demonstrate autonomy by self-initiating
intentional, adequately informed actions, free of controlling

influences|.]
Fahey Concurrence, 31 N.Y.3d at 1058 (citations omitted). See The Nonhuman
Rights Project, Inc. ex rel. Hercules and Leo v. Stanley, 16 N.Y.S.3d 898, 901 (Sup.
Ct. 2015) (“Stanley) (habeas corpus “is deeply rooted in our cherished ideas of
individual autonomy and free choice”).

This has long been the common law. See Union Pac R Co v. Botsford, 141
U.S. 250, 251 (1891) (“[n]o right is held more sacred, or is more carefully guarded

by the common law, than the right of every individual to the possession and control

7 New York’s Suspension Clause precludes the legislature and judiciary from abrogating the
substantive right to the common law writ. See N.Y. Const., art. I, § 4; Hoff v. State of New York,
279 N.Y. 490, 492 (1939); Tweed, 60 N.Y. at 591-92.
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of his own person, free from all restraint or interference of others, unless by clear
and unquestionable authority of law . . . .“The right to one’s person may be said to
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be a right of complete immunity; to be let alone.’”) (citation omitted). That autonomy
is valued more than human life is exemplified by the fact that an autonomous human
may choose to reject lifesaving medical treatment and die. See Matter of Storar, 52
N.Y.2d 363, 372, 37677 (1981), superseded by statute on other grounds, as noted
in In re MB, 6 N.Y.3d 437 (20006).

The deprivation of an autonomous being’s bodily liberty therefore constitutes
a serious violation of the fundamental principle of liberty that New York judges
stoutly defend:

In our system of a free government, where notions of individual

autonomy and free choice are cherished, it is the individual who must

have the final say in respect to decisions regarding his medical

treatment in order to insure that the greatest possible protection is

accorded his autonomy and freedom from unwanted interference with

the furtherance of his own desires [Citing, inter alia, Matter of Erickson

v. Dilgard, 44 Misc. 2d 27 (Supreme Ct. 1962) (Meyer, J.) and

Botsford, 141 U.S. at 251.]
Rivers v. Katz, 67 N.Y.2d 485, 493 (1986). See Fahey Concurrence,31 N.Y.3d at
1057 (habeas corpus may be sought on behalf of infants and adults suffering from
dementia).

The Bronx Court found that the Expert Affidavits demonstrate that Happy is

“an intelligent, autonomous being who should be treated with respect and dignity,

and who may be entitled to liberty.” (A-22). The Expert Affidavits establish that she
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is seriously wronged by the deprivation of her bodily liberty. (See supra 9-10; A-
243, para. 4; A-474 — A-476, paras. 6 — 11; A-478 — A-479, paras. 22 — 24; A-479 —
A-480, paras. 28 — 31).

This Court has the duty to safeguard and uphold the fundamental common law
liberty interest of autonomous beings. As Happy is an autonomous being, this Court
must recognize her right to bodily liberty protected by habeas corpus and order her
freed.

3. As Happy is autonomous this Court must recognize her common
law right to bodily liberty as a matter of equality.

Equality has both a comparative component, in which one’s entitlement to a
right is determined by comparing one’s position to the position of another who has
that right, and a noncomparative component, in which one’s entitlement to a right is
determined not by any comparison, but by making a normative judgment.'® The
comparative equality component is violated when similarly situated individuals are
intentionally treated in dissimilar ways, while the noncomparative equality
component is violated when the dissimilar treatment lacks a legitimate end or is

grounded upon an illegitimate end.

18 In addition to its noncomparative component, the Fifth Amendment’s Due Process Clause also
has a comparative component, see, e.g., U.S. Dept. of Agriculture v. Moreno, 413 U.S. 528, 533 n.
5 (1973), while in addition to its comparative component, the Fourteenth Amendment’s Equal
Protection Clause also has a noncomparative component, see, e.g., Romer v. Evans, 517 U.S. 620,
632 (1996).
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a. Happy’s imprisonment violates the comparative component
of common law equality because elephants and humans are
similarly situated when imprisoned.

Comparative equality has deep roots in Western ethics, natural justice, and the
common law. “Since the earliest conscious evolution of justice in western society,
the dominating principle has been that of equality of treatment of like persons
similarly situated, a principle at the root of any rational system of justice.” People v.
Jones, 39 N.Y. 2d 694, 698 (1976) (Breitel, C.J.) (dissenting) (citing Aristotle,
Ethica Nicomachea, [Ross ed], book V, pars 1129a, 1131a; Friedmann, Legal
Theory [5th ed], at p 416; Bodenheimer, Treatise on Justice, § 10, at p 84; Hart,
Concept of Law, pp 153-163, especially pp 155, 158-159; Cahn, Sense of Injustice,
pp 14-15; and Paton, Jurisprudence [3d ed], at p 95)). In short, “[o]ur whole system
of law is predicated on the general fundamental principle of equality of application
of the law.” Truax v. Corrigan, 257 U.S. 312, 332 (1921). See Hirabayashi v. U.S.,
320 U.S. 81, 100 (1943) (Our “institutions are founded upon the doctrine of
equality.”).

The equal protection clauses of the Fourteenth Amendment and the New York
Constitution (N.Y. Const., art. I, § 11) require that similarly situated individuals be
treated alike. See City of Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432,
439 (1985) (Equal Protection Clause mandates that “all persons similarly situated

should be treated alike.”); Walton v. New York State Dept of Correctional Services,
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13 N.Y.3d 475,492 (2009) (New York’s Equal Protection Clause, modeled after the
Fourteenth Amendment’s Equal Protection Clause, requires that similarly situated
individuals should be treated alike); Bower Assocs. v. Town of Pleasant Valley, 2
N.Y.3d 617, 630 (2004) (“[t]he essence of a violation of the constitutional guarantee
of equal protection is, of course, that all persons similarly situated must be treated
alike.”). Moreover, “[t]he breadth of coverage under the equal protection clauses of
the federal and [New Y ork] state constitutions is equal.” Pinnacle Nursing Home v.
Axelrod, 928 F. 2d 1306, 1317 (2d Cir. 1991).

This classic comparative component of equality is part of the common law of
New York, as it is in other jurisdictions. Thus in Millington v. Southeastern Elevator
Co, 22 N.Y.2d 498, 508, 509 (1968), the Court updated the common law “on the
basis of policy and fairness” to terminate “an unjust discrimination under New York
law.” Millington recognized that women have an “equal right” to damages resulting
from the loss of consortium, rejecting the prior rule which limited the cause of action

(133

to men, since the “‘wife’s interest in the undisturbed relation with her consort is no
less worthy of protection than that of the husband.’” Id. at 5045 (citation omitted).

Millington’s common law equality decision drew guidance, in part, from a
Fourteenth Amendment decision in Levy v. Louisiana, 391 U.S. 68, 72 (1968), which

held that a wrongful death statute prohibiting “illegitimate children” from recovering

damages constituted invidious discrimination, as their status had no possible



relevance “to the harm that was done the mother.” See 22 N.Y.2d at 508 (finding
Levy’s reasoning applicable “since it is concluded that there is no basis for the
existing discrimination.”). E.g. Root v. Long Island Railroad Co. 114 N.Y. 300, 305
(1889) (under common law, a public carrier cannot “unreasonably or unjustly
discriminate against other individuals . . . where the conditions are equal. So far as
is reasonable all should be treated alike™).!” De Ayala v. Florida Farm Bureau Cas.
Ins. Co., 543 So. 2d 204, 206 (F1a.1989) (“Under . . . our common law heritage, all
similarly situated persons are equal before the law.”); Farley v. Engelken, 241 Kan.
663, 667 (Kan. 1987) (“Equality was recognized by the founding fathers as one of
man’s natural rights”); Simrall v. City of Covington, 14 SW 369, 370 (Ky. App.1890)
(“Perhaps the most distinguishing feature of the common law is its regard for the
protection and equality of individual right”).

This relationship between the common law and constitutional equal protection
clauses exemplifies the two-way street that exists between common law and
constitutional adjudication. “[A]s the common law once nourished the constitutions,
constitutional values — especially the values so meticulously set out in our lengthy

state charters — also can enrich the common law.”?° Judith S. Kaye, Forward: The

19 Courts, which make common law the way legislatures make statutory law, may not create a rule
that would be struck down on equality grounds had it been fashioned by the legislature.

20 Cf., Note, The Antidiscrimination Principle in the Common Law, 102 Harv. L. Rev. 1993, 2011

(1989) (“judges often consult common law norms and baselines in analyzing private law and
constitutional issues”).
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Common Law and State Constitutional Law as Full Partners in the Protection of
Individual Rights, 23 Rutgers L. J. 727, 743 (1992). The result has been a “common
law decision making infused with constitutional values.” Id. at 747.

Comparative equality, as well as noncomparative equality, is breached when
a classification is “so obviously and fundamentally inequitable, arbitrary, and
oppressive that it literally violate[s] basic equal protection values,” and renders “the
ordinary three-part equal protection query . . . irrelevant.” Equality Foundation v.
City of Cincinnati, 128 F.3d 289, 297 (6th Cir. 1997) (discussing Romer v. Evans,
517 U.S. 620, 632 (1996)). See Foss v. City of Rochester, 65 N.Y .2d 247,257 (1985)
(a “classification violates constitutional equal protection guarantees [of the federal
and New York state constitutions] . . . if the distinction between the classes is
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‘palpably arbitrary’ or amounts to ‘invidious discrimination.’”) (citations omitted);
Millington, 22 N.Y.2d at 509.

Determining whether two classes are similarly situated for purposes of
comparative equality may be difficult for there are an infinite number of ways in
which any two classes can be similar or dissimilar. A court must decide whether the
two classes are similarly situated in some relevant way related to the purpose of the
desired end. See American Trucking Associations, Inc. v. Smith, 496 U.S. 167, 199
(1990); 330 West 42nd St. Corp. v. Klein, 46 N.Y. 2d 686, 695 (1979).

The NhRP argues that elephants and human beings are similarly situated when
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imprisoned for purposes of habeas corpus relief because they each possess the
autonomy upon which the right to bodily liberty is grounded and which habeas
corpus is intended to protect. (See discussion, supra 15—17). On the other hand, the
Bronx Zoo has argued, and is likely to argue before this Court, that imprisoned
elephants and human beings are not similarly situated solely because elephants are
not human beings.

The only nonarbitrary, nonoppressive, and equitable way for this Court to
choose between these two competing arguments is to embrace the one which
harmonizes most closely with the policies and principles normally embraced by New
York courts. The Court of Appeals has made clear that autonomy is a common law
value more important than human life itself. See Katz, 67 N.Y. 2d. at 492-93; Storar,
52 N.Y. 2d at 372-74.

Katz and Storar concerned the autonomy necessary for a human being to make
complex medical decisions. The Expert Affidavits demonstrate that elephants
possess the autonomy necessary for a wide variety of sophisticated cognitive
abilities, including complex decision-making. While elephants, like many human
beings, may not be capable of complex medical decisions, they are capable of
making decisions relevant to habeas corpus. (See supra 6-9). To deny Happy the
right to bodily liberty protected by habeas corpus merely because she is not human

violates the values of basic equality that form the bedrock of any rational system of
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justice.

The Bronx Zoo’s argument that Happy should be denied the common law
right to bodily liberty protected by habeas corpus solely because she is not human
parrots the misguided dictum in Lavery II, 152 A.D. 3d. at 78, that chimpanzees
cannot have the common law right to bodily liberty protected by habeas corpus
because that right is restricted to “human beings, members of the human
community.”

Judge Fahey recognized the arbitrariness of depriving autonomous
chimpanzees of their right to bodily liberty protected by habeas corpus merely
because they are not human. “[T]hat a chimpanzee cannot be considered a ‘person’
and is not entitled to habeas relief is in fact based on nothing more than the premise
that a chimpanzee is not a member of the human species.” Fahey Concurrence, 31
N.Y.3d at 1057. Cf., Buck v. Davis, 137 S. Ct. 739, 778 (2017) (““Our law punishes
people for what they do, not who they are. Dispensing punishment on the basis of
an immutable characteristic flatly contravenes this guiding principle.”).

Lavery I’s and Lavery II’s disregard of the New York courts’ long-held
position that autonomy is even more important than human life echoes a long and
deeply regrettable history of naked judicial biases so severe they would today violate
the equal protection clauses of the Fourteenth Amendment and New York

constitution. (See argument, infra 25-26). The United States Supreme Court once
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stated that all black people, slave and free — merely because they were black — “had
no rights which the white man was bound to respect.” Dred Scott v. Sandford, 60
U.S. 393, 408 (1857). The California Supreme Court once held that Chinese people
— merely because they were Chinese — could not testify against a white man in court,
for the Chinese are a people that “indulge in open violation of law; whose mendacity
1s proverbial; a race of people whom nature has marked as inferior, and who are
incapable of progress or intellectual development beyond a certain point, as their
history has shown; differing in language, opinions, color, and physical
conformation; between whom and ourselves nature has placed an impassable
difference.” People v. Hall, 4 Cal. 399, 404—5 (1854). A United States Attorney once
argued that Ponca Chief Standing Bear — merely because he was Native American —
was not a “person” for the purposes of habeas corpus. United States ex rel. Standing
Bear v. Crook, 25 F. Cas. 695, 7967 (C.C. Neb. 1879). See Stephen Dando Collins,
Standing Bear is a Person 117 (2004) (district attorney’s argument was essentially
that “Indians had no more rights in a court of law than beasts of the field.”).?! The
Wisconsin Supreme Court once refused to allow Ms. Lavinia Goodell to practice
law for no reason other than that she was a woman. In re Goodell, 39 Wis. 232

(1875). This is not a history to emulate in New York.

2l Chief Standing Bear now stands in the U.S. Capitol’s National Statuary Hall. See
https://www.aoc.gov/art/national-statuary-hall-collection/chief-standing-bear.
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Denying Happy the common law right to bodily liberty protected by habeas
corpus merely because she is an elephant violates the comparative component of
common law equality. She is equally entitled to this right and it is irrational and
arbitrary to deprive her of it.

b. As New York has no legitimate interest in allowing the
arbitrary imprisonment of an elephant, Happy’s
imprisonment violates the noncomparative component of
common law equality.

Under the common law, this Court must find that New York has no legitimate
end, i.e., no normatively acceptable interest, in allowing Happy’s arbitrary
imprisonment. Romer v. Evans, 517 U.S. 620 (1996) identified two relevant and
illuminating ways in which a classification can lack a legitimate end.

First, Colorado’s Amendment 2 adopted an inequitable, arbitrary, and/or
oppressive classification grounded upon a single, irrelevant trait — being gay or
lesbian — and ““then denie[d] [gay and lesbian persons] protection across the board.”
Romer, 517 U.S. at 633. Denying Happy, who is autonomous, the common law right
to bodily liberty protected by habeas corpus merely because she an elephant is
equally inequitable, arbitrary, and oppressive and therefore violates the
noncomparative component of common law equality.

(13

Second, Amendment 2’s “sheer breadth is so discontinuous with the reasons
offered for it that the amendment seems inexplicable by anything but animus toward

the class it affects; it lacks a rational relationship to legitimate state interests.” /d. at
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632. See also City of Cleburne, 473 U.S., at 450 (an “irrational prejudice against the
mentally retarded” is not a legitimate governmental interest); U.S. Dept. of
Agriculture v. Moreno, 413 U.S. 528, 534 (1973) (if “‘equal protection of the laws’
means anything, it must . . . mean that a bare congressional desire to harm a

politically unpopular group cannot constitute a legitimate governmental interest.”).
As discrimination based upon a single, irrelevant trait or rooted in animus,
irrational prejudice, or bias violates equality, so does Happy’s arbitrary
imprisonment at the Bronx Zoo. Her arbitrary imprisonment lacks a legitimate end;
it is normatively unacceptable because it is grounded upon a single, irrelevant trait
—being an elephant — and rooted in an irrational prejudice or bias towards nonhuman
animals that ignores the relevant trait of her autonomy. Denying Happy the common
law right to bodily liberty protected by habeas corpus merely because she is an
elephant therefore violates the noncomparative component of common law equality.
4. The Fourth Department and the public policy embedded within

EPTL § 7-8.1 recognize that certain nonhuman animals can be

“persons” with legal rights.

“[I]t is common knowledge that personhood can and sometimes does attach
to nonhuman entities like . . . animals.” People v. Graves, 163 A.D.3d 16, 21 (4th

Dept. 2018) (citing, inter alia, Presti). In considering Happy’s personhood, this

Court should look to the public policy embedded within EPTL § 7-8.1, which grants
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“domestic or pet animals” the legal right to trust corpuses as beneficiaries.?? “Before
this statute, trusts for animals were void, because a private express trust cannot exist
without a beneficiary capable of enforcing it, and because nonhuman lives cannot be
used to measure the perpetuities period.” Margaret Turano, Practice Commentaries,
N.Y. Est. Powers & Trusts Law 7-8.1 (2013).%

In 1996, EPTL § 7-6 (now EPTL § 7-8.1) was enacted permitting “domestic
or pet animals” to be designated as trust beneficiaries.>* By explicitly granting such
nonhuman animals legal rights, the legislature implicitly recognized them as
“persons,” for only “persons” can be trust beneficiaries.>> See Stanley, 16 N.Y.S.3d
at 901 (referring to “this state’s recognition of legal personhood for some nonhuman

animals under [EPTL § 7-8.1]7); Matter of Fouts, 176 Misc.2d 521, 522 (Sur. Ct.

22 «[S]tatutes can serve as an appropriate and seminal source of public policy to which common

law courts can refer.” Reno v. D’ Javid, 379 N.Y.S.2d 290, 294 (Sup. Ct. 1976) (citing, inter alia,
Muller v. Oregon, 208 U.S. 412 (1908)).

23 See In re Mills’ Estate, 111 N.Y.S.2d 622, 625 (Sur. Ct. 1952) (since nonhuman animals are not

“persons,” “income or rents and profits trusts may only be measured by the life or lives of human
beings.”).

24 The Sponsor’s Memorandum stated that its purpose was “to allow animals to be made the
beneficiary of a trust.” Sponsor’s Mem. NY Bill Jacket, 1996 S.B. 5207, Ch. 159. See also Mem.
of Senate, NY Bill Jacket, 1996 S.B. 5207, Ch. 159 (same).

25 See Lenzner v. Falk, 68 N.Y.S.2d 699, 703 (Sup. Ct. 1947) (“‘Beneficiary’ is defined as ‘a
person having enjoyment of property of which a trustee and executor, etc. has legal possession.’”)
(quoting Black’s Law Dictionary); Gilman v. McArdle, 65 How. Pr. 330, 338 (N.Y. Super. 1883)
(“Beneficiaries . . . must be persons[.]”), rev’d on other grounds, 99 N.Y. 451 (1885).
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1998) (recognizing five chimpanzees as “income and principal beneficiaries of [a]
trust” and referring to them as “beneficiaries” throughout the opinion).

In 2010, the legislature removed “Honorary” from the statute’s title and
amended section 7-8.1 (a) to read, in part, “[s]Juch trust shall terminate when the
living animal beneficiary or beneficiaries of such trust are no longer alive,” thereby
dispelling any doubt that certain nonhuman animals have trust beneficiary rights.?¢
See Feger v. Warwick Animal Shelter, 59 A.D.3d 68, 72 (2d Dept. 2008) (“[t]he
reach of our laws has been extended to animals in areas which were once reserved
only for [humans]. For example, the law now recognizes the creation of trusts for
the care of designated domestic or pet animals upon the death or incapacitation of
their owner.”).

In short, the Fourth Department has recognized the obvious — nonhuman
animals can be “persons” — while EPTL § 7-8.1 embodies a legislative public policy
that, in harmony with Byrn, 31 N.Y.2d at 201 (“according legal personality to a thing
the law affords it the rights and privileges of a legal person”), makes clear in New

Y ork that certain nonhuman animals are already “persons” with the capacity for legal

26 The Committee on Legal Issues Pertaining to Animals of the Association of the Bar of the City
of New York’s report to the legislature proclaimed: “[W]e recommend that the statute be titled
‘Trusts for Pets’ instead of ‘Honorary Trusts for Pets,” as honorary means unenforceable, and pet
trusts are presently enforceable under subparagraph (a) of the statute.” N.Y. Bill Jacket, 2010 A.B.
5985, Ch. 70 (2010).
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rights.?” Moreover, this public policy refutes any argument that Happy cannot
possibly be a “person.”

B. This Court is not bound by, nor should it follow, the statements of
Lavery I, Lavery II, and Presti regarding legal personhood for
nonhuman animals or habeas corpus relief.

Lavery I held, for the first time in history, that legal personhood requires the
capacity to bear legal duties. 124 A.D.3d at 152. Recognizing the obvious fact that
“some humans are less able to bear legal duties or responsibilities than others,” the
court stated that “[t]hese differences do not alter our analysis, as it is undeniable that,
collectively, human beings possess the unique ability to bear legal responsibility.”
Id. at 152.n.3.

In dicta, Lavery II noted Lavery I’s conclusion that nonhuman animals lack
legal rights because they lack the capacity for legal duties. 152 A.D.3d. at 76-78. It
also recognized the obvious fact that many humans lack the capacity for legal duties
but nonetheless possess legal rights, yet similarly stated: “[the NhRP’s] argument
ignores the fact that these are still human beings, members of the human
community.” Id. at 78. Lavery Il also followed Presti, asserting in dicta that habeas

corpus relief was not available to two imprisoned chimpanzees where the relief

sought was “their transfer to a different facility.” /d. at 79.

27 Happy is the beneficiary of a trust created by the NhRP pursuant to EPTL § 7-8.1. (A-83 — A-
91).
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None these statements are binding or persuasive because (1) Lavery II’s
statements are dicta (infra 30-31) and (2) they are all based on demonstrable
misunderstandings of the law and are evidently contrary to reason (infra 31-52).

1. Lavery II’s statements regarding legal personhood for nonhuman
animals and habeas corpus relief are dicta.

“Without even addressing the merits of petitioner’s arguments,” Lavery 11
concluded “that the motion court properly declined to sign the orders to show cause
since these were successive habeas proceedings which were not warranted or
supported by any changed circumstances [under CPLR 7003(b)].” 152 A.D.3d at
75-76 (citations omitted). Its subsequent discussion regarding legal personhood for
chimpanzees and habeas corpus relief is therefore dicta and not binding.?® Dicta,
even from the Court of Appeals, is not binding.*® See In re Mackay’s Will, 65 Sickels
611, 615 (1888) (in reaching the opposite conclusion from its statement in a prior

decision, the Court of Appeals noted that its prior statement was “mere dictum,

28 When a court decides a case on procedural grounds, any discussion of the merits is dicta. See
Whale Telecom Ltd. v. Qualcomm Inc., 41 A.D.3d 348, 349 (1st Dept. 2007) (“the motion court
properly recognized that its dismissal on timeliness grounds rendered those alternative grounds
academic. It is unnecessary to address the court’s dicta.”); Sherb v. Monticello Cent. Sch. Dist.,
163 A.D.3d 1130, 1132 (3d Dept. 2018) (where improper service of process resulted in denial of
motion to file a late notice of claim, “[t]he court’s ensuing comments on the merits . . . were dicta”);
Matter of Isaiah M. (Nicole M.), 144 A.D.3d 1450, 1453 n.3 (3d Dept. 2016) (“The appeal . . . was
dismissed upon procedural grounds and, therefore, the resulting discussion of the merits is
dictum.”).

29 See Robinson Motor Xpress, Inc.,37 A.D.3d 117, 124 (2d Dept. 2006) (dicta in Court of Appeals
decision that a certain notice must be “written” was not controlling on lower courts); Walling v.
Przybylo, 24 A.D.3d 1, 5 (3d Dept. 2005) (suggestion in Court of Appeals’ opinion, which was
seemingly inconsistent with other appellate decisions, was “dictum . . . and not controlling”).
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unnecessary to the decision in that case, and therefore cannot have weight as
authority.”).

2. Stare decisis does not apply to decisions based on demonstrable
misunderstandings of the law or that are evidently contrary to
reason.

Stare decisis “does not apply to a case where it can be shown that the law has
been misunderstood or misapplied, or where the former determination is evidently
contrary to reason.” Rumsey v. N.Y. & N.E. R.R. Co., 88 Sickels 79, 85 (1892);
Matter of Eckart, 39 N.Y.2d 493, 499 (1976). The statements of Lavery I, Lavery II,
and Presti regarding legal personhood for nonhuman animals or habeas corpus relief
are based on demonstrable misunderstandings of the law and are evidently contrary
to reason.

Specifically, Lavery I’'s and Lavery II’s rejections of legal personhood for
chimpanzees are each based on the demonstrable misunderstanding that the right to
bodily liberty requires the capacity for duties, which no other English-speaking court

has held and which the New York legislature has rejected (infra 32-50). See, e.g.,

Graves, 163 A.D. 3d at 21; EPTL § 7-8.1.° In addition, Lavery II’s and Presti’s

30In Lavery II, this Court stated that “habeas relief has never been found applicable to any animal
(see e.g. United States v Mett, 65 F3d 1531 [9th Cir 1995], cert denied 519 US 870 [1996); Waste
Mgt. of Wisconsin, Inc. v Fokakis, 614 F2d 138 [7th Cir 1980], cert denied 449 US 1060 [1980;
Sisquoc Ranch Co. v Roth, 153 F2d 437, 441 [9th Cir 1946].).” 152 A.D. 3d. at 78. These cases
however have nothing to do with nonhuman animals. Mett merely permitted a corporation to
invoke the writ of coram nobis. Waste Management refused to grant habeas corpus to a corporation
“because a corporation’s entity status precludes it from being incarcerated or ever being held in
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statements regarding habeas corpus relief are based on the demonstrable
misunderstanding that such relief does not permit the release of an imprisoned
individual from one facility to a different facility, when it does (infra 50-52).

3. Stare decisis does not apply to Lavery I’s and Lavery II’s statements
regarding legal personhood for nonhuman animals.

a. “Person” designates an entity with the capacity for legal
rights and has never been synonymous with “human being.”

“The significant fortune of legal personality is the capacity for rights.” Roscoe
Pound, Jurisprudence vol. IV 197 (1959). “Legal persons” possess inherent value;
“legal things,” which exist for the sake of legal persons, possess mere instrumental
value. 2 William Blackstone, Commentaries on the Laws of England *16 (1765—69).
“[A] person is any being whom the law regards as capable of rights or duties. Any
being that is so capable is a person, whether a human being or not[.]” Black’s Law
Dictionary (11th ed. 2019) (quoting John Salmond, Jurisprudence 318 (Glanville L.
Williams ed., 10th ed. 1947)). Byrn makes clear that “according legal personality to
a thing the law affords it the rights and privileges of a legal person.” 31 N.Y.2d at
201 (citing Kelsen, General Theory of Law and State, 93—109; Paton, Jurisprudence
349-56 (3d ed.); Friedmann, Legal Theory 521-23 (5th ed.); and John Chipman

Gray, The Nature and Sources of the Law, ch. II (2d ed.). Byrn is silent on duties.

custody.” 65 F.2d at 140. Sisquoc Ranch merely held that a corporation’s contractual relationship
with a human being did not give it standing to seek habeas corpus on that human’s behalf.
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Human slaves were “persons” for some purposes in New York: beginning in
1809, they had the right to a jury trial, to own and transfer property by will, and to
marry and bear legitimate children, though they remained property themselves until
1827.3! Certain nonhuman animals have long been “persons” in New York with the
right to the corpus of a trust established under EPTL § 7-8.1, but have had no other
rights. Thus a cat may be a “person” with the right to a trust corpus and yet still be
property. See Matter of Ruth H., 159 A.D. 3d 1487, 1490 (4th Dept. 2018) (finding
a cat to be personal property and therefore not subject to Family Court jurisdiction).
Similarly, Happy may possess the right to bodily liberty protected by habeas corpus
but still be property.>?

Who is deemed a “person” is a matter “‘which each legal system must settle
for itself”” in light of evolving public policy and moral principle. Byrn, 31 N.Y.2d
at 201-02 (quoting Gray, supra, at 39); Woods, 303 N.Y. at 351 (“The precise
question for us . . . is: shall we follow [common law precedent], or shall we bring
the common law of this State, on this question, into accord with justice? I think, as

New York State’s court of last resort, we should make the law conform to right.”).

3 Edgar J. McManus, A4 History of Negro Slavery in New York 63, 65, 177-78 (1966). E.g.,
Trongett v. Byers, 5 Cow. 480 (N.Y. Sup. Ct. 1826) (recognizing slaves as property).

32 See Animal Welfare Board v. Nagaraja, 6 SCALE 468 at paras. 54, 55, 56, and 62 (Supreme
Court of India 2014) (In India, although nonhuman animals remain property, they possess certain
statutory and constitutional rights.). Available at:
https://www.nonhumanrights.org/content/uploads/Animal-Welfare-Board-v-A.-Nagaraja-

7.5.2014.pdf.

78


https://www.nonhumanrights.org/content/uploads/Animal-Welfare-Board-v-A.-Nagaraja-7.5.2014.pdf
https://www.nonhumanrights.org/content/uploads/Animal-Welfare-Board-v-A.-Nagaraja-7.5.2014.pdf

See Fahey Concurrence, 31 N.Y.3d at 1058 (“Does an intelligent nonhuman animal
who thinks and plans and appreciates life as human beings do have the right to the
protection of the law against arbitrary cruelties and enforced detentions visited on
him or her? This is not merely a definitional question, but a deep dilemma of ethics
and policy that demands our attention); see also Somerset v. Stewart, 1 Lofft 1, 19
(K.B. 1772) (“The state of slavery is . . . so odious, that nothing can be suffered to
support it, but positive law.”).

“Person” has never been synonymous with “human being,” since determining
personhood is “not a question of biological or ‘natural’ correspondence.” Byrn, 31
N.Y.2d at 201; see Graves, 163 A.D. 3d at 21 (citing, inter alia, Byrn); EPTL § 7-
8.1. “Person” has been defined more narrowly than “human being.” Thus Byrn
acknowledged that while a fetus “is human,” 31 N.Y.2d at 199, it is not a Fourteenth
Amendment “person.” Id. at 203; see also Roe v. Wade, 410 U.S. 113, 158 (1973).

Slaves were sometimes “persons” for extremely limited purposes (supra 33), while
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women were not “persons” for many purposes until well into the twentieth century,*
and Jews were once not “persons” for any purpose.**

On the other hand, “[l]egal personality may be granted to entities other than
individual human beings, e.g. a group of human beings, a fund, an idol.” George
Whitecross Paton, A Textbook of Jurisprudence, 351 (3d ed. 1964). See John
Chipman Gray, The Nature and Sources of the Law, 43 (2d ed. 1963) (“Gray”)
(nonhuman animals with legal rights are “persons”). Corporations have long been
Fourteenth Amendment persons. See Santa Clara County v. Southern Pacific
Railroad Company, 118 U.S. 394 (1886). And “[t]here is no difficulty giving legal
rights to a supernatural being and thus making him or her a legal person.” Gray, at
39.

Other countries are regularly designating an expanding number of nonhuman
individuals and entities as “persons.” On May 21, 2020, Pakistan’s Islamabad High

Court stated “without any hesitation” that an Asian elephant named Kaavan had legal

33 See Stanley, 16 N.Y.S.3d at 912 (“Married women were once considered the property of their
husbands, and before marriage were often considered family property, denied the full array of
rights accorded to their fathers, brothers, uncles, and male cousins.”) (citation omitted); Robert J.
Sharpe and Patricia I. McMahon, The Persons Case — The Origins and Legacy of the Fight for
Legal Personhood (2007).

34 RA Routledge, The Legal Status of the Jews in England 1190-1790, 3 J. Legal Hist. 91, 93, 94,
98, 103 (1982) (during the 13th century, Jews were chattels of the King).
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rights and ordered him released to a sanctuary,® and cited with approval both the
Fahey Concurrence and Justice Tuitt’s decision.?® In May 2019, the High Court of
Punjab & Haryana (India) declared that all nonhuman animals within those states
are “legal entities having a distinct persona with corresponding rights, duties and
liabilities of a living person.”” In 2018, the Colombian Supreme Court recognized
the Colombian portion of the Amazon rainforest as a “subject of rights,” in other
words, a “person.”*® In 2017, the same court ordered that, pursuant to habeas corpus,
an endangered Andean bear be released from a zoo and relocated to a natural

reserve.® In 2017, the New Zealand Parliament designated the New Zealand’s

35 Islamabad Wildlife Mmgt. Bd, W.P. No.1155/2019 at 59, 62. Available at:
https://www.nonhumanrights.org/content/uploads/Islamabad-High-Court-decision-in-Kaavan-
case.pdf.

36 Id. at 40, 41-42. The Court recognized that “an elephant has exceptional abilities and one such
member of the species, ‘Happy,’ an inmate of the Bronx Zoo [. . .], has even passed the ‘mirror
test.”” Id. at 12.

37 Singh v. State of Haryana, CRR-533-2013, para. 95(29) (May 31, 2019), available at:
https://www.livelaw.in/pdf upload/pdf upload-361239.pdf.

38 STC4360-2018 (April 5, 2018), available at: http://www.cortesuprema.gov.co/corte/wp-
content/uploads/2018/04/STC4360-2018-2018-00319-011.pdf. (Translation excerpts available
at: https://www.dejusticia.org/wp-content/uploads/2018/04/Tutela-English-Excerpts-

1.pdf?x54537.).

39 Luis Domingo Gomez Maldonado contra Corporacion Autonoma Regional de Caldas
Corpocaldas, AHC4806-2017 (July 26, 2017), translation available at:
https://www.nonhumanrights.org/content/uploads/Translation-Chucho-Decision-Translation-
Javier-Salcedo.pdf. However, on January 23, 2020, the Colombian Constitutional Court reversed
the Colombian Supreme Court’s ruling by a vote of 7-2. Translation of the Court’s official press
release available at: https://www.nonhumanrights.org/content/uploads/English-Chucho-the-
Bear-FINAL.pdf.
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Whanganui River Iwi a “legal person” with “all the rights, powers, duties, and
liabilities of a legal person.*’ In 2016, a court in Mendoza, Argentina declared a
chimpanzee named Cecilia a “nonhuman legal person” and ordered her transferred
to a sanctuary.*! In 2014, the Supreme Court of India held that nonhuman animals
in general possess constitutional and statutory rights.*?

b. Lavery I’s and Lavery Il’s determination that nonhuman
animals cannot possess the right to bodily liberty because
they lack the capacity for duties confused claim rights, which
correlate with duties, with immunity rights, which correlate
with disabilities.

The common law right to bodily liberty, like the Thirteenth Amendment’s
abolition of slavery and the First Amendment’s guarantee of free speech, is an
immunity right and, like all immunity rights, correlates not with a duty, but with a
disability. See Wesley J. Hohfeld, Some Fundamental Legal Conceptions as Applied
in Judicial Reasoning, 23 Yale L.J. 16, 30, 40 (1913); Botsford, 141 U.S. at 251
(““The right to one’s person may be said to be a right of complete immunity: to be

299

let alone’”) (citation omitted).

40 Te Awa Tupua (Whanganui River Claims Settlement) Act 2017, available at:
http://www.legislation.govt.nz/act/public/2017/0007/latest/whole. htmI#DLM6831460.

4! In re Cecilia, File No. P-72.254/15 at 32 (Nov. 3, 2016), translation available at:
https://www.nonhumanrights.org/content/uploads/2016/12/Chimpanzee-Cecilia translation-
FINAL-for-website.pdf.

42 Animal Welfare Board v. Nagaraja, 6 SCALE 468, available at:
https://www.nonhumanrights.org/content/uploads/Animal-Welfare-Board-v-A.-Nagaraja-

7.5.2014.pdf.
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For example, Roe v. Wade held that a woman has an immunity right to an
abortion free from governmental intrusion in her first and second trimesters, the
latter being subject only to regulations reasonably related to maternal health. 410
U.S. at 164. Correlatively, the government is disabled from otherwise regulating her
decision. Subsequently, Harris v. McRea, 448 U.S. 297, 316-20 (1980)
distinguished between an immunity right and a claim right by holding that although,
pursuant to Roe, a woman has an immunity right to an abortion that disables the
government from otherwise regulating her decision, Roe had not bestowed either a
duty upon the government or a correlative claim against the government to pay for
the abortion.

Similarly, humans have the immunity right not to be enslaved as well as the
immunity right to free speech, regardless of their capacity to bear duties. The same
holds true of the immunity right to bodily liberty protected by habeas corpus, with
Judge Fahey noting:

Even if it is correct, however, that nonhuman animals cannot bear
duties, the same is true of human infants or comatose human adults, yet
no one would suppose that it is improper to seek a writ of habeas corpus
on behalf of one’s infant child (see People ex rel. Wehle v.
Weissenbach, 60 N.Y. 385 [1875]) or a parent suffering from dementia
(see e.g. Matter of Brevorka ex rel. Wittle v. Schuse, 227 A.D.2d 969,
643 N.Y.S.2d 861 [4th Dept. 1996]).

Fahey Concurrence, 31 N.Y. 3d. at 1057.
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On the other hand, the capacity to bear duties is highly relevant in the context
of claim rights, such as, for example, a claim right for breach of contract. But the
NhRP does not assert that Happy has a claim for breach of contract or any other
claim. Instead, the NhRP asks this Court to recognize Happy’s single immunity right
to bodily liberty protected by habeas corpus, which does not and has never required
a corresponding capacity to bear duties. Happy’s capacity to bear duties is irrelevant
to whether she is entitled to the immunity right to bodily liberty.

What is relevant is Woods’s statement that the common law is grounded upon
what is just and morally right, 303 N.Y. at 351, and Byrn’s statement that personhood
involves a “policy determination” and not a biological one. 31 N.Y.2d at 201. In
direct conflict with Byrn and Wood, Lavery I’s and Lavery II’s personhood
determinations were based neither upon policy nor moral principle,* but rather were
erroneously based upon the obvious biological fact that the imprisoned chimpanzees
are not human. It was therefore not only erroneous, but irrational and arbitrary, for

Lavery I and Lavery II to find that nonhuman animals are not entitled to the immunity

43 Judge Fahey criticized Lavery II's conclusion that “a chimpanzee cannot be considered a
‘person’ and is not entitled to habeas corpus relief” as being “based on nothing more than the
premise that a chimpanzee is not a member of the human species.” Fahey Concurrence, 32 N.Y.
3d at 1057.



right to bodily liberty merely because they lack the capacity to bear the duties that
correlate with claim rights.**

c. The capacity for rights alone is sufficient for legal
personhood.

Aside from Lavery I and those few cases that have relied upon it, including
Lavery 11, no English-speaking court has ever limited immunity rights, especially
the right to bodily liberty protected by habeas corpus, to individuals with the capacity
to bear duties. The obvious fact that hundreds of thousands of New Yorkers who
lack the capacity for duties indisputably possess numerous rights, including the
fundamental right to bodily liberty, proves that legal personhood cannot possibly
turn upon the capacity for duties.

In premising legal personhood on the capacity for duties, Lavery I misread its
sources, including Professor Gray’s The Nature and Sources of the Law (2d ed.),
which was cited with approval in Byrn, 31 N.Y.2d at 201-02, and Judge John
Salmond’s Jurisprudence. Both make clear not only that the capacity for legal duties
is not required for legal personhood, but that the capacity for legal rights alone is

sufficient for legal personhood.

4 Not even all claim rights require the rightsholder to possess the capacity to bear duties. As
discussed, supra 26-29, certain nonhuman animals are already legal persons because they have
trust beneficiary rights under EPTL § 7-8.1. Yet there is no requirement that, in order to have trust
beneficiary rights, nonhuman animals must possess the capacity to bear duties.
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Byrn stated that a “legal person . . . simply means that upon according legal
personality to a thing the law affords it the rights and privileges of a legal person.”
31 N.Y.2d at 201 (citations omitted). Notably, Byrn said nothing about duties, as
rights and duties are legally and logically independent from one another. This is
because the capacity to bear duties was irrelevant to the issue there: whether human
fetuses were “persons” with the right to life.*> Similarly, the capacity for duties
should have been irrelevant to the issue in Lavery I and Lavery II: whether
chimpanzees were “persons” with the right to bodily liberty protected by habeas
corpus.*®

A century ago, Professor Gray demonstrated how Lavery I, and therefore
Lavery II, went wrong. Quoting Gray’s treatise, Lavery I noted that “the legal
meaning of a ‘person’ is a ‘subject of legal rights and duties.”” 124 A.D.3d at 152
(quoting Gray, at 27). However, Professor Gray’s very next sentence, which Lavery

I ignores, makes clear that this means “one who has rights but not duties, or who has

4 See Byrn, 31 N.Y.2d at 199 (“The issue . . . is whether children in embryo are and must be
recognized as legal persons or entities entitled under the State and Federal Constitutions to a right
to life.”).

% In Singh v. State of Haryana, CRR-533-2-13 at para. 95(29), the High Court of Punjab &
Haryana quoted, at para. 67, at length the Supreme Court of India in Shiromani Gurudwara
Prabandhak Committee, Amritsar v. Shri Som Nath Dass & others, AIR 2000 SC 1421, which
discussed the jurisprudential literature on legal personhood, including George Paton’s
Jurisprudence (cited in Byrn), and defined a legal person “as any entity (not necessarily a human
being) to  which rights or duties may be attributed.”  Available at:
https://www.livelaw.in/pdf upload/pdf upload-361239.pdf.
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duties but no rights, is ... a person,” and that “if there is any one who has rights
though no duties, or duties though no rights, he is ... a person in the eye of the
Law. ” Gray, at 27. One important consequence of this, as further noted by Professor
Gray, is that “animals may conceivably be legal persons,” and there may be “systems
of Law in which animals have legal rights.” Id. at 42—43.

Lavery I also erroneously relied upon the 7th edition of Black’s Law
Dictionary for a purported quotation from Judge Salmond’s Jurisprudence, which
allegedly stated: “So far as legal theory is concerned, a person is any being whom
the law regards as capable of rights and duties.” 124 A.D.3d at 151 (quoting Black’s
Law Dictionary [7th ed. 1999]). The NhRP later discovered that the court failed to
confirm the accuracy of the sentence attributed to Salmond’s treatise. What
Jurisprudence actually said was: “So far as legal theory is concerned, a person is any
being whom the law regards as capable of rights or duties.” John Salmond,
Jurisprudence 318 (10th ed. 1947).

Moreover, similar to Gray, the next sentence of Jurisprudence makes clear
that “[a]ny being that is so capable [of rights or duties] is a person, whether a human
being or not[.]” Id. See also Wartelle v. Women’s & Children’s Hospital Inc., 704
So. 2d 778, 780 (La. 1997) (cited with approval in Lavery I, 124 A.D.3d at 152),

where the Louisiana Supreme Court quoted with approval a secondary source that

47 This misquotation error was continued through the tenth edition of Black’s Law Dictionary.

87



expressly stated, as had Professor Gray and Judge Salmond, that a “‘person in a
technical sense . . . signif[ies] a subject of rights or duties.” (Citation omitted.).

Lavery I also relied upon Black’s Law definition of “person” as “[a]n entity
(such as a corporation) that is recognized by law as having the rights and duties [of]
a human being.” 124 A.D.3d at 151 (quoting Black’s Law Dictionary [7th ed. 1999];
emphasis added by Lavery I).*® This definition cannot and, contrary to Lavery I’s
interpretation, does not mean that an entity must have the capacity for both rights
and duties to be a “person.” It means that an entity with the capacity for either rights
or duties is a “person” but that a “person,” once acknowledged, has the capacity for
both rights and duties, even if it does not actually have both. Such an interpretation
is entirely consistent with and supported by jurisprudential sources.

While Lavery II was pending, the NhRP pointed out the Jurisprudence
misquotation error to Bryan A. Garner, Esq., the editor-in-chief of Black’s Law

Dictionary, who promptly agreed to correct it in the eleventh edition (A-465 — A-

“ Lavery I, 152 A.D.3d at 152, also relied on foreign case law containing a similar dictionary
definition. See Smith v. ConAgra Foods, Inc., 431 S.W.3d 200, 203-04 (Ark. 2013) (citing
Calaway v. Practice Mgmt. Servs., Inc., 2010 Ark. 432, at *4 (2010) (quoting definition from
Black’s Law Dictionary 9th edition, which is identical to 7th edition)); Western Sur. Co. v. ADCO
Credit, Inc., 251 P.3d 714, 716 (Nev. 2011) (quoting Webster’s New Universal Unabridged
Dictionary 1445 (1996); State v. A M.R., 51 P.3d 790, 791 (Wa. 2002) (quoting definition from
Black’s Law 7th edition; also citing Webster’s Third New International Dictionary of the English
Language 1686 (1986)); State v. Zain, 528 S.E.2d 748, 755 (W. Va. 1999) (quoting Webster’s
Third New International Dictionary of the English Language Unabridged 1686 (1970), and
Random House Dictionary of the English Language 1445 (2d ed., unabridged, 1987)).
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472), and did.*® The NhRP also notified this Court of the error, first by letter,*® and
then in a supplemental motion seeking leave to file its correspondence with
Mr. Garner.>! This Court, however, denied the NhRP’s motion without explanation
and blindly perpetuated Lavery I’s error in stating that the recognition of legal
personhood requires the capacity for duties. See 152 A.D.3d at 76-78.

d. Social contract theory does not condition the right to bodily
liberty—and therefore legal personhood—on the capacity to
bear duties.

Lavery I stated that:

the ascription of rights has historically been connected with the
imposition of societal obligations and duties. Reciprocity between
rights and responsibilities stems from principles of social contract,
which inspired the ideals of freedom and democracy at the core of our
system of government (see Richard L. Cupp, Jr., Children, Chimps, and
Rights: Arguments from “Marginal” Cases, 45 Ariz St LJ 1, 12-14
[2013]; Richard L. Cupp, Jr., Moving Beyond Animal Rights: A
Legal/Contractualist Critique, 46 San Diego L Rev 27, 69-70 [2009];
see also In re Gault, 387 US 1, 20-21 [1967]; United States v Barona,
56 F3d 1087, 1093-1094 [9th Cir 1995], cert denied 516 US 1092
[1996]). Under this view, society extends rights in exchange for an
express or implied agreement from its members to submit to social
responsibilities. In other words, “rights [are] connected to moral agency
and the ability to accept societal responsibility in exchange for [those]

4 The corrected sentence from Jurisprudence now reads: “So far as legal theory is concerned, a
person is any being whom the law regards as capable of rights or duties.” Black’s Law Dictionary
(11th ed. 2019), person.

39 Specifically, after oral argument in Lavery II, the NhRP delivered a letter to this Court alerting
it to the error. See https://www.nonhumanrights.org/content/uploads/Letter-to-First-Dept-re-
Tommy-and-Kiko-3.27.17-FINAL-1.pdf.

Sl See  https://www.nonhumanrights.org/content/uploads/162358 15 The-Nonhuman-Rights-

Project-Inc.-v.-Patrick-C.-Lavery Motion-4.11.17.pdf.
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rights” (Richard L. Cupp, Jr., Children, Chimps, and Rights: Arguments
from “Marginal” Cases, 45 Ariz St LJ 1, 13 [2013]; see Richard L.

Cupp, Jr., Moving Beyond Animal Rights: A Legal/Contractualist
Critique, 46 San Diego L Rev 27, 69 [2009]).
124 A.D.3d at 151.”

The Third Department’s statements in Lavery [ regarding social contract
theory are wrong for two reasons: (1) the federal cases it cited do not support them,;
and (2) Cupp’s idiosyncratic idea of social contract theory has no support and is
wrong.

First, Lavery I cited Application of Gault, 387 U.S. 1, 20-21 (1967) and
United States v. Barona, 56 F.3d 1087, 1093-94 (9th Cir. 1995), see 124 A.D.3d at
151, neither of which provides any support for the Third Department’s assertions.
The only possibly relevant passage from Gault merely states that “[dJue process of
law is the primary and indispensable foundation of individual freedom. It is the basic
and essential term in the social compact which defines the rights of the individual
and delimits the powers which the state may exercise.” 387 U.S. at 20. “Gault does

not even provide facial support for the [Lavery I] court’s claim: it addresses neither

the relationship between rights and duties nor the limitations of the meaning of legal

2 Lavery II, in reliance upon Richard L. Cupp Jr.’s amicus brief (see

https://www.nonhumanrights.org/content/uploads/CuppAmicus.pdf), similarly asserted without
any support that “nonhumans lack sufficient responsibility to have any legal standing.” 152 A.D.3d
at 78. Cupp’s brief cited no authority for the claim that responsibility is required for legal standing,
and instead made a vague reference to “John Locke’s contractualist assertions” in connection with
the notion of “requiring legal accountability to each other.” Cupp Brief at 8. As explained infra,
Locke’s social contract theory does not support this claim.
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personhood for the purposes of habeas corpus.” Craig Ewasiuk, Escape Routes: The
Possibility Of Habeas Corpus Protection For Animals Under Modern Social
Contract Theory, 48 Colum. Human Rights L. Rev. 69, 78 (2017).

In Barona, the 9th Circuit quoted from the dissenting opinion in a prior
decision, United States v. Verdugo-Urquidez, 856 F.2d 1214 (9th Cir. 1988), opining
that:

Because our constitutional theory is premised in large measure on the

conception that our Constitution is a “social contract,” [. . .] “the scope

of an alien’s rights depends intimately on the extent to which he has

chosen to shoulder the burdens that citizens must bear.” [. . .] “Not until

an alien has assumed the complete range of obligations that we impose

on the citizenry may he be considered one of ‘the people of the United

States’ entitled to the full panoply of rights guaranteed by our

Constitution.”

56 F.3d at 1093-94.

Barona provides no support for Lavery I’s assertions on social contract theory.
First, Barona concerns an interpretation of the Fourth Amendment to the United
States Constitution, not the New York common law of habeas corpus. Second, the
dictum in the quoted passage concerns the interpretation of the constitutional phrase
“the People of the United States,” not the New York common law meaning of

“person.” Third, the Supreme Court reversed the Verdugo-Urquidez decision quoted

in Barona,> such that

53 See United States v. Verdugo-Urquidez, 494 U.S. 259 (1990).
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it is clear that [Lavery I] made an argument that was the converse of the
argument made by the Supreme Court. [Lavery I] argued that if one has
rights, then one must have duties, and if you do not have duties, then
you do not have rights. The Supreme Court suggested that if you have
duties, then you must have rights, and if you do not have rights, then
you must not have duties. These are different arguments.

Escape Routes, 48 Colum. Human Rights L. Rev. at 82 (emphasis in original).
Second, Lavery I relied upon an obscure writer, Richard J. Cupp, Jr., to
support its unprecedented claim that the capacity for duties is required for the
ascription of any rights at all. Lavery II, in turn, uncritically embraced Cupp’s unique
views without ascertaining whether they had any support in the literature, despite
the fact they are junk political science, junk philosophy, and junk history that Cupp
devised for the purpose of preventing any nonhuman animal from obtaining a legal
right.>*
Thus, in Children, Chimps, and Rights, Cupp’s sole source for the social

contract theory assertions later stated in Lavery [ is Peter de Marneffe’s

Contractualism, Liberty, and Democracy, 104 Ethics 764 (1994).>° But throughout

>4 See State v. Donald DD. 24 N.Y. 3d 174, 186 (2014) (“In the dissent in Shannon S., three
members of this Court who are now in the majority stated our view that the paraphilia NOS
diagnosis presented by Dr. Kirschner and another expert witness in that case ‘amount[ed] to junk
science devised for the purpose of locking up dangerous criminals’”). In deciding whether to
accept an expert scientific opinion or reject it as junk science, this Court would have utilized the
Frye test to determine “whether the accepted techniques, when properly performed, generate
results accepted as reliable within the scientific community generally.” People v. Wesley, 83 N.Y.
2d 417 (1994).

55 See Children, Chimps, and Rights: Arguments from “Marginal” Cases, 45 Ariz. St. L.J. 1, 12—
13 & nn.48-51 (2013) (cited in Lavery I, 124 A.D.3d at 151).

92



that entire article, de Marneffe never once claims “that individual rights are
exchanged for responsibilities,” or “uses the words ‘duty,” ‘responsibility,’
‘reciprocity,” ‘exchange’ or synonymous terms.” Escape Routes, 48 Colum. Human
Rights L. Rev. at 83. To the contrary, “de Marneffe’s work contradicts Cupp’s
claim,” as it “states that the establishment of animal rights is . . . compatible with
modern social contract theory.” Id. at 84; id. at 84-85 (critiquing Cupp’s citation to
Mark Bernstein’s article Contractualism and Animals, 86 Phil. Stud. 49, 49 (1997),
which argues, at 66, that “contractualism is compatible with according full moral
standing to non-human animals.”); id. at 84 & n.80 (describing other instances in
which de Marneffe’s article does not support the propositions for which it is cited
by Cupp).

Lavery I also cites Cupp’s Moving Beyond Animal Rights,® in particular
pages that include a general reference to John Locke’s “conception of the social
contract . . . that citizens are entitled to ‘life, liberty and property,’” 46 San Diego L.
Rev. at 69, but which contain no authority for the assertion that the social contract

requires reciprocity between rights and duties.>” Cupp also falsely claims that

56 Moving Beyond Animal Rights: A Legal/Contractualist Critique, 46 San Diego L. Rev. 27, 69—
70 (2009) (cited in Lavery I, 124 A.D.3d at 151).

7 Cupp’s article also includes a claim attributed to philosopher L.W. Sumner’s book The Moral
Foundations of Rights 203 (1987) that, under Wesley Newcomb Hohfeld’s framework of rights,
“animals cannot have rights because they do not have duties or responsibilities.” 46 San Diego L.
Rev. at 69. However, Sumner was specifically discussing one of two competing theoretical
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“general reciprocity between rights and responsibilities is a basic tenet” of social
contract theory. Id. at 66. As detailed in Escape Routes, the origin of Cupp’s
assertion is merely a secondary reading of Thomas Hobbes in a book that “cites no
particular passage in Hobbes’s writings, but rather eight chapters of Leviathan.” 48
Colum. Human Rights L. Rev. at 86.

Moreover, according to the seventeen “amici philosophers with expertise in
animal ethics and related areas” who influenced Judge Fahey, Fahey Concurrence,
31 N.Y.3d at 1058, Cupp’s reciprocity claim “is not how political philosophers have
understood the meaning of the social contract historically or in contemporary times.”
Philosophers’ Brief at 15-16.°® Rather,

social contracts create citizens, not persons. Citizens are individuals
who are subject to the laws authorized by the contract. Notably, the
U.S. Constitution mentions the term ‘persons’ fifty-seven times, but
does not define it. The 14th Amendment, however, distinguishes
between persons and citizens. This is consistent with social contract
theory, which holds that only persons can bind themselves through a
contract and, in so doing, become citizens. While persons do not depend
on a social contract, the social contract depends on persons who will be
its ‘signatories.’

conceptions of moral rights. Under what Sumner terms the “protected choices” model,
rightsholders must have a certain level of cognitive agency, and it will “deny rights, on logical
grounds, to . . . fetuses, infants, young children, and the severely mentally handicapped,” not just
to nonhuman animals. The Moral Foundations of Rights at 203. In contrast, under what Sumner
terms the “interest model,” rightsholders will include “many non-human beings (at least some
animals)” because they have interests. /d. at 206.

3 Available at: https://www.nonhumanrights.org/content/uploads/In-re-Nonhuman-Rights-v.-
Lavery-Amicus-Brief-by-PHILOSOPHERS.pdf.

94


https://www.nonhumanrights.org/content/uploads/In-re-Nonhuman-Rights-v.-Lavery-Amicus-Brief-by-PHILOSOPHERS.pdf
https://www.nonhumanrights.org/content/uploads/In-re-Nonhuman-Rights-v.-Lavery-Amicus-Brief-by-PHILOSOPHERS.pdf

It follows from social contract theory that all contractors must be
persons, but not that all persons must necessarily be contractors. There
can be persons who are not contractors—either because they choose not
to contract (e.g., adults who opt for life in the state of nature) or because
they cannot contract (e.g., infants and some individuals with cognitive
disabilities).

Social contract philosophers have never claimed—not now, not in the
17th century—that the social contract can endow personhood on any
being. The contract can only endow citizenship on persons who exist
prior to the contract and agree to it. If persons did not exist before the
contract, there would be no contract at all since only persons contract.

Personhood, therefore, must be presupposed as a characteristic of
contractors in social contract theories.

Philosophers’ Brief at 17-19.%°

The utter lack of support for Cupp’s views fatally undermines Lavery I’s and
Lavery II’s statements that the ascription of rights generally requires the capacity for
duties.

4. Stare decisis does not apply to Lavery II’s and Presti’s erroneous
statements regarding habeas corpus relief.

Upon this Court’s determination that Respondents’ imprisonment of Happy is
unlawful, it must order her immediate release. CPLR 7010(a). That Happy cannot
be released into the wild or onto the streets of New York in no way precludes an

order directing her immediate release to an appropriate sanctuary, where she can

59 See also Escape Routes, 48 Colum. Human Rights L. Rev. at 87—105 (explaining that the social
contract theories of Thomas Hobbes, John Locke, and John Rawls do not preclude granting rights
to nonhuman animals).
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freely exercise her autonomy. See Fahey Concurrence, 31 N.Y.3d at 1058-59;
Stanley, 16 N.Y.S.3d at 917 n.2.

In Stanley, where the NhRP demanded the immediate release of two
imprisoned chimpanzees to a chimpanzee sanctuary, the court cited Court of Appeals
and First Department precedent allowing such a transfer:

Respondents also maintain that as [NhRP] does not seek the release of
the chimpanzees from the University, but their transfer to a chimpanzee
sanctuary, it has no legal recourse to habeas corpus. (Resps. Memo. of
Law). There is, however, authority to the contrary in the First
Department. (See McGraw v. Wack, 220 A.D.2d 291, 292, 632
N.Y.S.2d 135 [Ist Dept.1995] [observing that Court of Appeals
approved, sub silentio, use of writ of habeas corpus to secure transfer
of mentally ill individual to another institution], citing Matter of MHLS
v. Wack, 75 N.Y.2d 751, 551 N.Y.S.2d 894, 551 N.E.2d 95 [1989]).
Consequently, I am not bound by the decision of the Fourth Department
in [Presti].

Id. at 917 n.2.

Not only did Lavery II erroneously ignore McGraw and Wack, as Judge Fahey
explained, this Court misapplied People ex rel. Dawson v Smith, 69 N.Y.2d 689
(1986):

Notably, the Appellate Division erred in this matter, by misreading the

case it relied on, which instead stands for the proposition that habeas

corpus can be used to seek a transfer to “an institution separate and

different in nature from the. . . facility to which petitioner had been
committed,” as opposed to a transfer “within the facility” (People ex
rel. Dawson v Smith, 69 NY2d 689, 691 [1986]). The chimpanzees’
predicament is analogous to the former situation, not the latter.

Fahey Concurrence, 31 N.Y. 3d at 1058—59 (emphasis in original).
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In Dawson, the Court of Appeals distinguished two very different scenarios:

[W]e held [in People ex rel. Brown v. Johnston, 9 N.Y.2d 482 (1961)]
that the writ of habeas corpus was properly employed by petitioner, an
Attica inmate, in seeking his release from an allegedly illegal
confinement in Dannemora State Hospital, an institution for custody of
prisoners who are declared insane. The confinement in [Brown] was in
an institution separate and different in nature from the correctional
facility to which petitioner had been committed pursuant to the sentence
of the court. . . . Here, by contrast, petitioner does not seek his release
from custody in the facility, but only from confinement in the special
housing unit, a particular type of confinement within the facility[.]

Id. at 691.

Thus, just as in Lavery II, the NhRP’s demand in the case at bar is not
“analogous to the situation [in Dawson],” 152 A.D.3d at 80, since it does not seek
Happy’s transfer from one section of the Bronx Zoo to a different section of the zoo.
Rather, in accordance with Brown, Dawson, Wack, McGraw, and the Fahey
Concurrence, the NhRP appropriately demands Happy’s immediate release from the
Bronx Zoo to an elephant sanctuary located a thousand miles away that is wholly

separate and completely different in nature.

IV. CONCLUSION

This Court should recognize Happy’s common law right to bodily liberty
protected by habeas corpus, reverse the Bronx Court’s dismissal of the Petition, and

remand the case with instructions to order Happy’s immediate release to The

0 The NhRP has repeatedly alleged that Happy is being unlawfully detained or imprisoned. (A-8;
A-32, paras. 1 —3; A-33 — A-34, para. 8; A-43, para. 38; A-48, para. 54; A-48 — A-49, para. 56).
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NEW YORK SUPREME COURT--—~—--—COUNTY OF BRONX

PART TIA-5

In the Matter of a Proceeding under Article 70 of the INDEX NUMBER: 260441/2019

CPLR for a Writ of Habeas Corpus and Order to
Show Cause,

THE NONHUMAN RIGHTS PROJECT, INC.,
on behzlf of HAPPY,

Petitioner,
-against- Present:

HON. ALISON Y, TUITT
JAMES J. BREHENY, in his official capacity as Justice
Executive Vice President and General Director of
Zoos and Aquariums of the Wildlife Conservation
Society and Director of the Bronx Zoo and
WILDLIFE CONSERVATION SOCIETY,

Respondents.

On Calendar of 1/6/2020
The following papers, numbered as follows:
Read on these:
Order to Show Cause, Verified Petition_ related papers 1-14
Order to Show Cause with Temporary Restraining Order 15
Motion to Dismiss or Change Venue, related papers 16-21
Motion for a Protective Order, related papers 22-26
Motion for Leave to File Late Papers 27
Motion for Preliminary Injunction, related papers 28-32
Motion to Strike Respondents’ Verified Answer, related papers 33-38
Motion for an Order Granting Amici Leave to File an Amicus Curiae Brief 39-46
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Upon the foregoing papers, the Order 1o Show Cause and Verified Petition for Writ of Habeas
Corpus and Respondent’s motion to dismiss the Petition are consolidated for purposes of this decision. For the
reasons set forth herein, the motion to dismiss the Petition is granted and the Petition is dismissed. The

remainder of the related motions are denied as moot.

Procedural History

This is a habeas corpus proceeding brought by Petitioner, the NERP on behalf of Happy, a 48
year old Asian elephant situated in the Bronx Zoo, New York, Petitioner commenced the proceeding on
October 2, 2018 in Supreme Court, Orleans County by filing a Verified Petition or a Common Law Writ of
Habeas Corpus and Order to Show Cause pursuant to CPLR Article 70 on behalf of Happy. The NhRP alleges
that Happy is being unlawfully imprisoned in the Bronx Zoo and demands her immediate release to an
appropriate elephant sanctuary of which there are two in the United States, both which have agrecd to provide
lifetime care at no cost to the Bronx Zoo. In lieu of serving an answer to the Petition, the Brorix Zoo moved to
change the venue of these proceedings from Orleans County to Bronx County or, in the alternative, to dismiss
the proceedings with prejudice. On Januaty 18, 2019, the Orleans County Court granted the branch of the
motion to change venue, and the matter was transferred to Bronx County. The parties brought several other
motions that were not decided by the Orleans County Court, and were transferred to this Court. Among the
mofions that the NhRP filed in Orleans County was a preliminary injunction requesting that the Orleans County
Court enjoin the Bronx Zoo from removing Happy from the State of New York pending the outcome of this
proceeding. Respondents’ moved to dismiss the Petition on the grounds that controlling New York law holds
that habeas corpus protection under CPLR Article 70 should not be extended to animals as the NhRP fails to
cite any legal precedent applicable in the State of New York to support its position. Additionally, the NhRP
brought motions to strike Respondents’ opposition to Petitioner’s proposed Order to Show Cause, to allow the
filing of late reply papers, and, for a protective order. There was also a motion of Amici to File Brief Amicus
Curiae. This Court heard oral arguments on these proceedings on August 12,2019, September 23, 2019,
October 21, 2019 and January 6, 2020.

The NhRP seeks the issuance of the Writ of Habeas Corpus and Order to Show Cause demanding

that Respondents demonstrate forthwith the basis of their imprisonment of Happy; upon a determination that
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Happy is being unlawfully imprisoned, an Order directing her immediate release from the Respondents’ custody

to an appropriate sanctuary; and, an award for the NhRP for the costs and disbursements of this action.

The Parties

The NhRP is a not-for-profit corporation, a civil rights organization dedicated to changing *“the
common law status of af least some nonhuman animals from mere ‘things,”-which lack the capacity to possess
any legal rights, to “persons,” who possess such fundamental rights as bodily integrity and bodily liberty, and
those other legal rights to which evolving standards of morality, scientific discovery, and human experience
entitle them.” https://www.nonhumanrights.org/who-we-are/. For the past 20 years, the NhRP has worked to
change the status of such nonhuinan animals as chimpanzees and elephants from legal things to legal persons.
The NhRP has filed similar cases in several other New York Courts with the goal of obtaining legal rights for
chimpanzees, elepharts, and ultimately for other animals.

Respondent the Wildlife Conservation Society (“WCS”) is a not-for-profit corporation,
headquartered at the Bronx Zoo, whose mission statement is to save wildlife and wild places worldwide through
science, conservation action, education and inspiring people to value nature. Opened in 1899, the Bronx Zoo, a
WCS park, cares for thousands of endangered or threatened animals and provides experiences to visitors that
may spark a lifelong passion to protect animals and their natural habitats. WCS manages the Bronx Zoo along
with other New York City wildlife parks and zoos. Respondent James Breheny is WCS’ Executive Vice

President and General Director of Zoos and Aquariums, and is the Director of the Bronx.Zoo.

Happy the Elephant
Happy is a 48 year old female Asian elephant who was captured in the wild and brought to the

United States when she was one year old. In 1977, Happy and another elephant named Grumpy arrived at the
Bronx Zeo. There, in addition to being on display, Happy gave rides and participated in “elephant
extravaganzas”. For the next 25 years, Happy and Grumpy lived together. The Bronx Zoo had other elephants,
and they were kept two by two. In 2002, the Bronx Zoo paired Happy and Grumpy with two other elephants,
Patty and Maxine in the same elephant exhibit. Patty and Maxine attacked Grumpy who tumbled and fell, and

was seriously injured. Grumpy never recovered froin her injuries and was euthanized, Thereafter, the Bronx
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Zoo separated Happy from them, and introducéd a younger female Asian elephant named Sammie into her
portion of the exhibit, Sammie suffered from severe liver disease and was euthanized in 2006. The Bronx Zoo
announced after the death of Sammie that it would not acquiire any new elephants. Since 2006, Happy has been
living alone at the Bronx Zoo. The NhRP argues, in essence, that Happy has been imprisoned in solitary
confinement, notwithstanding the uncontroverted scientific evidence that Happy is an autonomous, intelligent

being with advanced cognitive abilities akin to himan beings.

The NhRP’s arpuments

The NhRP brings the instant proceeding alleging that Happy is being unlawfully imprisoned by
Respondents in the Bronx Zoo. Happy has been living alone in an one-acre enclosure within the Bronx Zoo
since Sammie’s death in 2006. The NhRP argues that Happy has been, and continues.to be, denied direct social
contact with any other elephants, and spends most of her time indoors in a large holding facility lined with
elephant cages, which are about twice the length of the animals’ bodies. The NhRP argues that whether
Respondents are in violation of any federal, state or local animal welfare laws in their detention of Happy is
irrelevant as to whether or not the detention is lawful. The NhRP further contends that this habeas corpus case
is neither an animal protection, nor animal welfare case. The Petition does not allege that Happy is illegally
confined because she is kept in unsuitable conditions, nor does it seek improved welfare for Happy. Rather, this
Petition seeks that this Court recognize Happy’s alleged common law right to bodily liberty, and order her
immediate release from Respondents® current and continued alleged unlawful detention so that her liberty and
autonomy may be realized. NhRP argues that it is the fact that Happy is imprisoned at all, rather than her
conditions of her imprisonment, that is unlawful.

The NhRP seeks Happy’s immediate release from her imprisenment to a permanent elephant
sanctuary, two of which have agreed to take Happy: the Professional Animal Welfare Society (“PAWS”} in
California, and The Elephant Sanctuary in Tennessee. In support of its application, the NhRP submits expert
scientific affidavits from five of the world’s most renowned experts on the cognitive abilities of elephants: the
affidavit of Joyce Pool; the supplemental affidavit of Jayce Pool; the joint affidavit of Lucy Bates and Richard
W. Byrne; the affidavit of Karen McComb; and, the affidavit of Cynthia J. Moss. The NhRP also submits the

affidavit from an expert in the care and rehabilitation of captive elephants in sanctuary. In his affidavit, Ed
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Stewart, President and Co-Founder of PAWS, states that PAWS has agreed to provide permanent sanctuary to
Happy should she be released.

The NhRP submits its expert affidavits which demonstrate that Happy possesses complex
cognitive abilities sufficient for common law personhcod and the common law right to bodily liberty. These
include: autonomy;: empathy; self-awareness; self-determination; theory of mind (awareness that others have
minds); insight; working memory; an extensive long-term memory that allows them to accumulate social
knowledge; the ability to act intentionally and in a goal-oriented manner, and to detect animacy and goal
directedness in others; to understand the physical competence and emotional state of others; imitate; including
vocal imitation; point and understand pointing; engage in true teaching (taking the pupil’s lack of knowledge
inte account and actively showing them what to do); cooperate and build coalitions; cooperative problem-
solving, innovative problem-solving, and behavioral flexibility; understand causation; intentional
communication, including vocalizations to share knowledge and information with others in a manner similar to
humans; ostensive behavior that emphasizes the importance of particular communication; wide variety of
gestures, signals and postures; use of specific calls and gestures to plan and discuss a course of action, adjust
their plan according to their assessment of risk, and execute the plan in a coordinated manner; complex learning
and categorization abilities; and, an awareness of and response to death, including grieving behaviors.

The NhRP’s experts state that African and Asian elephants share numerous complex cognitive
abilities with humans, such as self-awareness, empathy; awareness of death, intentional communication,
learning, memory, and categorization abilities. Each is a component of autonomy. The experts opine that
African and Asian elephants are autonomous, as they exhibit self-determination behavior that is based on a
freedom of choice. As a psychological concept, it implies that the individual is directing their behavior based on
some non-cbservable, internal cognitive process, rather than simply responding reflexively. Physical
similarities between human and elephant brains occur in areas that link to the capacities necessary for autonomy
and self-awareness. The NhRP further alleges that Happy is the first elephant to pass the mirror self-recognition-
test (“MSR™), considered to be an indicator of an animal’s self-awareness and is thought to correlate with higher
forms of empathy and altruistic behavior. As do humans, Asian elephants exhibit MSR, which is the ability to
recognize a reflection in the mirror as oneself, while the mark test involves surreptitiously placing a colored

mark on an individual’s forehead that she cannot see or be aware of without the aid of a mirror. If the individual
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uses the mirror to investigate the mark, the individual must recognize the refiection of herself. The NhRP
experts argue that MSR is significant because it is a key identifier of self-awareness, which is intimately related
to autobiographical memory in humans and is cential to autonomy and being able to diréct one’s own behavior
to achieve persenal goals and desires. By demonstrating they can recognize themselves in a mirror, the experts
claim that elephants must be holding 2 mental representation of themselves from another perspective, and thus
must be aware that they are a separate entity from others.

Both chimpanzees and elephants demonstrate an awareness of death by reacting to dead family or
group members. Having a mental representation of the self, which is a pre-requisite for MSR, likely confers an
ability to comprehend death. Wild African elephants have been observed using their tusks, trunk or feet to
attempt to lift sick, dying or dead elephants. Although they do not give up trying to lift or elicit movement from
a dead body immediately, elephants appear to realize that once dead, the carcass can no longer be helped; and
instead, they engage in more “mournful” or “grief stricken™ behavior, such as standing guard over the body with
a dejected demeanor and protecting it from predators. They have been observed covering the bodies of their
dead with dirt and vegetation. Mothers who lose a calf may remain with the calf’s body for an extended period,
but do not behave towards the body as they would a live calf. The general demeanor of elephants attending to a
dead elephant is one of grief and compassion, with slow movements and few vocalizations. These behaviors are
akin to human responses 1o the death of a close relative or friend, and demonstrate that elephants possess some
understanding of life and the permanence of death. Elephants frequently display empathy in the form of
protection, comfort and consolation, as well as by actively helping those in difficulty, assisting injured ones to
stand and walk, or helping calves out of rivers or ditches with steep banks. In an analysis of behavioral data
collected from wild African elephants over a 40 year continuous field study, the experts concluded that as well
as possessing their own intentions, elephants can diagnose animacy and goal directedness in others, understand

physical competence and emotional stafe of others, and attribute goals and mental states to other,

The Bronx/WCS’ arguments
Respondents move to dismiss the Petition on the grounds that the NhRP, to no avail, has

previously prosecuted several unsuccessful lawsuits on behalf of chimpanzees. Controlling New York precedent

provides that animals are not entitled to habeas corpus protection under CPLR Article 70. Respondents argue
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that contrary to the NhRP allegations, Happy is not unlawfully imprisoned at the Bronx Zoo. The AZA
Standards for Elephant Management and Care and the Animal Welfare Act are the two primary standards for the
care and management of elephants in AZA-accredited institutions in the United States. Respondents argue that
the Bronx Zoo’s compliance with these standards ensures that Happy is provided with excellent care focused on
her well-being. The AZA Standards require that “fo]utdoor habitats must provide sufficient space and
environmental complexity to both allow for and stimulate natural behavioral activities and social interactions
resulting in healthy and well-adapted elephants.” The Standards include requirements for variation in an
elephant’s environment including varied ferrain to allow for exercise and “foraging, wallowing, bathing,
digging, and resting.” “While outdoors and weather permitting, elephants must have regular access to water
sources, such as a [sic] pools, waterfalls, misters/sprinklers, or wallows that provide enrichment and allow the
elephants to cool and/or bathe themselves.” Additional standards are included for subjects such as elephant diet,
exercise, medical management, foot care, and skin care. Daily behavioral assessments of elephants must be
conducted and recorded in a daily log. Elephant care professionals, managers, and directors who work for the
Bronx Zoo are also required to complete AZA’s Principles of Elephant Management courses. To remain an
AZA-accredited zoo, the Bronx Zoo submits annual reports regarding its elephant program, and is regularly
inspected by AZA representatives and individuals from peer institutions. An elephant specialist is included in
every AZA accreditation inspection of the Bronx Zoo. On April 27, 2018, in response to the Bronx Zoo’s most
recent report, the AZA confirmed that the Bronx Zoo is in compliance with the AZA Standards for elephants..

In addition, the Bronx Zoo is regulated under the Animal Welfare Act and Animal Welfare
Regulations. Although the Animal Welfare Act does not contain any clephant-specific requirements, the Act’s
standards and regulations ensure that animals receive humane care and treatment at regulated facilities. Among
its requirements, the Animal Welfare Act requires the Bronx Zoo to employ an attending veterinarian who shall
provide adequate care, and maintain compliance with standards for “the humane handling, care, treatment,
housing, and transportation of animals. Compliance with the Animal Welfare Act is overseen by the U.S.
Department of Agriculture (“USDA”™) Animal Care, USDA inspectors make routine, unannounced inspections
of facilities like the Bronx Zoo at least once a year. Respondents argue that Happy’s living conditions are
therefore not “unlawful” according to applicable standards,

Happy’s routine care program incorporates the AZA Standards and requirements under the
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Animal Welfare Act. On a daily basis, Happy’s appetite, food intake, stool appearance and quantity, overall
activity, and responsiveness to keepers are monitored. Happy also receives baths on a daily basis. Everyday
Happy’s keepers assess her body condition, provide her with various forms of enrichment that encourage mental
and physical stimulation, and engage in positive reinforcement training sessions that help to maintain behaviors
used to facilitate Happy’s care. On a regular basis, the Bronx Zoo conducts voluntary blood draws and trunk
washes, as well as weigh-ins to monitor Happy’s health. Weather permitting, Happy has regular, year-round
access to a large, naturalistic outdoor exhibit in which she may go swimming and engage in other species-typical
behavior, and also has regular overnight access to a large outdoor space. Patrick Thomas, PhD, Vice President
and General Curator of WCS and Associate Director of the Bronx Zoo, states that Happy has developed 2
familiarity and comfort with her keepers, and she recognizes her surroundings as her familiar, longstanding
environment. It is his opinion that suddenly taking her away from this environment and introducing entirely
new surroundings without the support of her keepers could inflict long-term damage on Happy’s welfare. Mr.
Thomas states that Happy has also shown in past experiences that she does not respond well to even temporary,
short moves within the Bronx Zoo. He believes that transporting Happy the long distance from the Bronx Zoo
across the country to the sanctuary in California would cause severe stress and potentially inflict long-term
physical harm. Based on his 40 years of experience and responsibilities in supervising the care of animais at the
Bronx Zoeo, including Happy, to the best of his knowledge, Mr. Thoimas opines that Happy is currently healthy
and well-adapted to her surrounding in the Bronx Zoo.

Paul P. Calle, WCS’s Vice President for Health Programs, Chief Veterinarian and Director of the
Zoological Health Program based at the Bronx Zoo, states that the Bronx Zoo undertakes a multitude of efforts
to ensure Happy’s continued physical and psychological well-being and health. Happy is given visual checks by
the care staff several times each day and, on occasion when an issue is identified, the veterinary staff responds
appropriately to any concern that is noted. The veterinary staff conducts regular health assessments of Happy
through body condition evaluations, oral, dental and foot examinations. Baseline toe x-rays of Happy’s feet
were completed, and are repeated for comparative analysis, on an as-needed basis to address particular areas of
concern as they arise. Veterinary staff are consulted by keepers regarding nail and pad conditions, with
veterinary participation in trims, evaluations, or treatments as necessary. Veterinary staff participate in

development and maintenance of medical behaviors (trunk wash, oral/dental evaluation, blood sampling, foot
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work, presentation for injections or x-rays) in corijunction with Happy’s animal keeper staff. Happy’s heaith
care is recorded and documented in her individual medical record, and documented in the Bronx Zoo’s annual
AZA Elephant Program Annual Report. Mr. Calle states that based upon his responsibilities in providing
veterinary care for almost 30 years to animals at the Bronx Zoo, including Happy, and to the best of his
knowledge, Happy is currently healthy and well-adapted to her present surroundings. During his experience
with Happy, she has become very distressed during short moves from one area of the Zoo to another. Mr. Calle
opines that given Happy’s age and longstanding familiarity and attachment to her surroundings, a long-distance
move, such as that proposed by the NhRP to California, would cause substantial stress to Happy. Imposing this
move on Happy would create a serious risk to her long-term health that Mr. Calle does not believe is justified.
In his professional opinion, Happy's health and well-being would not be best served by moving her to an animal
sanctuary such as the facility operated by the PAWS Sanctuary.

James J. Breheny, Director of WCS, argues that the NhRP’s expert affidavits provide little to no
relevant information regarding whether Happy is “unlawfully imprisoned” at the Bronx Zoo. In substance, the
affidavits are almost verbatim duplicates of each other and barely address Happy. The affidavits the NhRP
relies upon only provide generalized, anecdotal discussions of African and Asian elephants as observed in the
wild. Mr. Breheny argues that the affidavits posit that elephants are generally better suited to the company of
other elephants, without accounting for the particular needs, wants, and temperament of any one elephant. None
of the expert affidavits submitted in support of the NhRP’s Petition make any reference to Happy, her current
state of well-being, or her needs as a 48 year old Asian elephant who has lived for over 40 years at the Bronx
Zoo. Mr. Breheny argues that elephants who have lived at zoos for long periods of time are significantly
different from elephants inthe wild, and the characteristics of one cannot generally be attributed to the other,
therefore, the NhRP’s supporting expert affidavits have limited applicability to Happy and her specific needs.
In contrast, the Bronx Zoo employees, including Mr. Breheny himself, have been caring for Happy’s interest and
well-being, knowing her individually for over 40 years.

The Bronx Zoo has significant resources for the care and well-being of Happy, including a large
number of highly trained and experienced staff that provides excellent care and medical attention for Happy, as
well as the sustained financial resources of a major institution. Happy also has longstanding relationships and

familiarity with her caregivers and surroundings at the Bronx Zoo, where she has lived for nearly all of her life.
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Mr. Breheny alleges that the NhRP does not take into consideration Happy’s unique characteristics, personality
and needs. For example, there is Happy’s history of not interacting well with other elephants at the Bronx Zoo,
which is why she is housed separately since her companion died. The NhRP also fails to consider that Happy
may not socialize well with the elephants in the sanctuary due to her alleged acrimonious behavior. Based upon
past experiences with Happy, the Bronx Zoo knows that she becomes particularly distressed by even short
moves within the Zoo. Based upon his expertise and decades-long experience with Happy, Mr. Breheny states

his professional opinion that Happy’s interest would not be best served by moving her to an animal sanctuary.

The NhRP Counter-Arguments

In response, the NhRP argues that the Bronx Zoo imprisons Happy in a tiny, cold, lonely, “un-
elephant-friendly”, an unnatural place that ignores her autonomy as well as her social, emotional, and bodily
liberty needs, while daily inflicting further injury upon her that would be remedied by transferring her to any
American elephant sanctuary. They argue that the Bronx Zoo’s unlawful imprisonment of Happy, an
autonomous, extraordinarily cognitively-complex being, violates her common law right to bodily liberty. The
NhRP has placed before the Court five deeply educated, independent, expert opinions, all firmly grounded in
decades of education, observation, and experience, by some of the most prominent elephant scientists in the
world. In great detail, these opinions carefully demonstrate that elephants are autonomous beings possessed of
extraordinarily cognitively complex minds. The NhRP specifically demands that this Court determine that
Happy possesses the commeon law right to bodily liberty and immediate release from her unlawful imprisonment
so that her autonomy may be realized. The NhRP argues that the notion that living on a 2,300 acre sanctuary,
such as PAWS is comparable to being imprisoned in the Bronx Zoo’s approximately one acre elephant exhibit
is absurd. The NhRP contends that the purported experts on behalf of the Bronx Zoo have not published or
submitted for publication any peer-reviewed articles about elephants, nor have they studied or examined any
elephants in the wild or in any other zoo. Similarly, none of the Bronx Zoo’s affiants present any evidence that
they have studied any wild elephant, or know about an elephant’s basic social, emotional, behavioral, liberty,
and auicnomy needs, whether captive or wild.

The NhRP also takes issue with Mr. Calle’s statement that to the best of his knowledge, Happy is

currently healthy and well-adapted to her present surroundings. Mr. Calle fails to properly address the very
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small space available to Happy at the Bronx Zoo. There are three possible Iocations for elephants at the Zoo: an
indoor “holding area” or elephant barn; a barren cemented walled outdoor elephant yard that appears to be 0.05
of an acre; and, a Zoo exhibit, listed as being only 1.15 acres. Since the Bronx Zoo elephants are incompatible,
the naturalistic exhibit area has to be shared on a rotational basis. At night; Happy is usually in a small pen in
the barn or in the barren outdeor yard. During most days, weather permitting, she is also in the barren outdoor
elephant yard. Dr. Poole notes that it is difficult for members of the public to obtain much information about
Happy’s behavior other than viewing short videos of her captured by visitors to the Zoo. Dr, Poolé states that in
these videos, Happy is engaged in only five activities/behavior: standing facing the fence/gate; dusting,
swinging her trunk in stereotypical behavior; standing with one or two legs lifted off the ground, either to take
weight off painful, discased feet or again engaging in stereotypic behavior; and once, eating grass. According to
Dr. Poole, only two of these activities are natural, dusting and eating grass, and being alone in a small place,
there is little else for her to do.

Dr. Poole found that Happy has no general problem getting along with other elephants, and
opines that Happy is not anti-social, per se, but the historical information indicates that Happy was once
attacked by Maxine and Patty and there was a risk that it could happen again. The NhRP argues that in the 40
years that she has been at the Bronx Zoo, Happy has only been given a choice of four companions, with whom
she was forced to share a space that for an elephant is the equivalent of the size of a house. Two of these
companions she liked and lost, and the other two attacked her. Dr. Poole opines that this is a confirmation of
the Bronx Zoo’s inability to meet Happy’s basic needs. Moreover, Dr. Poole notes that the claims that Happy
does not do well with change; that she will not survive the transport; that a transfer to a sanctuary will be too
stressful; that she does not know how to socialize; and, that her unique personality is problematic, have often
been disproven. Dr. Poole states that elephants with serious physical or psychological problems in zoos have
usually become more normal functioning elephants when given more appropriate space in a sanctuary such as
PAWS. Dr. Poole then provides examples of elephants similar to Happy who, when moved fromazooto a
sanctuary, almost immediately blossomed into happy, successful, autonomous, and socially and emotionally
fulfilled beings, Dr. Poole opines that such space permits autonomy and allows elephants to develop healthy

social relationships and to engage in a near natural movement, foraging, and repertoire of behavior.
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The Law

New York Courts have addressed the question of “personhood” with respect to chimpanzees.
The NhRP has brought four identical, separate habeas corpus proceedings on behalf of “imprisoned
chimpanzees” in four different counties, eachy within a different department of the Supreme Court, Appellate
Division. The WhRP argued that chimpanzees are entitled to habeas corpus relief as their human-like
characteristics render them “persons”. In each case, the trial court declined habeas corpus relief for the
chimpanzees, and the NhRP appealed each decision. On-appeal, all four Departments of the Appellate Division
affirmed the decisions of the trial courts to decline habeas corpus relief.

The NhRP has standing to file the Petition for habeas corpus on behalf of Happy. Pursuant to
CPLR 7002(a), a petition may be brought by “[a} person illegally imprisoned or otherwise restrained in his
liberty within the state, or one acting on his behalf.., may petition without notice for a writ of habeas corpus...”.
“As the statute places no restriction on who may bring a petition for habeas on behalf of the person restrained, ..,
petitioner [NhRP] has met its burden of demonstrating that it has standing.” The Nonhuman Rights Project, Inc.
v. Stanley Jr. M.D., 2015 W1 1804007 {(N.Y. Sup. Ct. 2015), amended in part, The Nonhuman Rights Project,
Inc. v. Stanley, 2015 WL 1812988 (N.Y. Sup. 2015). Indeed, in the six habeas corpus cases that the NhRP has

filed on behalf of chimpanzees in New York, the Courts found that NhRP had standing. See, Id.; People ex rel
Nonhuman Rights Project Inc. v. Lavery, 998 N.Y.S.2d 248 (3d Dept. 2014); Nophuman Rights Project. Inc. ex
rel Kiko v. Presti, 999 N.Y.S.2d 652 (4™ Dept. 2015); Nonhuman Rights Project, Inc. ex rel. Tommy v.
Lavery,54 N.Y.S.3d 392 (1¥ Dept. 2017), leave to appeal den., 31 N.Y.3d 1054 (2018); Nonhuman Rights
Project on Behalf of Tommy v, Lavery, 31 N.Y.3d 1054 (2018); Nonhuman on Behalf of Tommy v. Lavery, 31
N.Y.3d 1065 (2018). Thus, this Court finds that the NhRP has standing to bring the habeas corpus.proceeding
on behalf of Happy.

However, on the question of whether an animal may be a “pérson”, the Courts have held that
animals are not “persons” entitled to rights and protections afforded by the writ of habeas corpus. In People ex
rel. Nonhuman Rights Project, Inc. v. Lavery, 998 N.Y.S.2d 248 (3d Dept. 2014), the appeal presented the novel
question of whether a chimpanzee is a-“person” eatitled to the rights and protections afforded by the writ of
habeas corpus. In Lavery, like here, the NhRP did not allege that respondents were in violation of any state or

federal statutes respecting the domestic possession of wild animals. Instead itt argued that a chimpanzee is a
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“person” entitled to fundamental rights.

According to petitioner, while respondents are in compliance with state and federal statutes, the
statutes themselves are inappropriate. Yet, rather than challenging any such statutes, petitioner
requests that this Court enlarge the common-law definition of “person” in order to afford legal
rights to an animal. We decline to do so, and conclude that a chimpanzee is not a “person”
entitled to the rights and protections afforded by the writ of habeas corpus. Id. at 249

* k k

Not surprisingly, animals have never been considered persons for the purposes of habeas corpus
relief, nor have they been explicitly considered as persons or entities capable of asserting rights
for the purpose of state or federal law... Petitioner does not cite any precedent-and there appears
to be none-in state law, or under English common law, that an animal could be considered a
“person” for the purposes of common-law habeas corpus relief. In fact, habeas corpus relief has
never been provided to any nonhuman entity. Id. at 249-250

Xk &

Needless to say, unlike human beings, chimpanzees cannot bear any legal duties, submit to
societal responsibilities or be held legally accountable for their actions. In our view, it is this
incapability to bear any legal responsibilities and societal duties that renders it inappropriate to
confer upon chimpanzees the legal rights—such as the fundamental right to liberty protected by
the writ of habeas corpus-—that have been afforded to human beings. id. at 251

{Internal citations omitted).

In The Nophuman Rights Project, Inc. ex rel, Hercules and Leo v, Stanley, 16 N.Y.S.3d 898

(N.Y. Sup. Ct. 2015}, the NhRP brought an Article 70 proceeding under the common law for a writ of habeas
corpus, on behalf of Hercules and Leo, two chimpanzees in the custody of respondent State University of New
York at Steny Brook, seeking an Order directing their release and transfer to a sanctuary in Florida. The
conditions under which Hercules and Leo were confined were not challenged by NhRP and it did not allege that
respondents are violating any laws. While the Court was extremely sympathetic to the plight of the NhRP, on
behalf of Hercules and Leo, it nonetheless held that given the Third Department precedent to which it is bound,
the chimpanzees are not “persons” entitled to rights and protections afforded by the writ of habeas corpus, and
the petition was denied, and the proceeding was dismissed,

In Nonhuman Rights Project, Inc.. ex rel. Kiko v. Presti, 999 N.Y.S.2d 652 (4” Dept. 2015), Iv.
denied 26 N.Y.3d 901 (2015), the NhRP sought a writ of habeas corpus on behalf of another chimpanzee, Kiko,

arguing that he was illegally confined because he was kept in unsuitable conditions, and sought to have him
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placed in a sanctuary. The Court did not address the question of whether a chimpanzee was deemed a person
for habeds corpus purposes, or whether the NhRP had standing to seek habeas corpus on the chimpanzee’s
behalf. The Fourth Department affirmed the dismissal of the petition, holding that habeas corpus did not lie
where the NhRP sought only to change the conditions of confinement rather than the confinement itself. Ia this
matter, the NhRP sought to transfer Kiko to a different facility, a sanctuary, that it deemed more appropriate.
The Court held that even if a chimpanzee was deemed a person for habeas corpus purposes, and even if the
NhRP had standing to seek habeas corpus relief on Kiko’s behalf, habeas corpus did not lie as it is well-settled
that habeas corpus relief must be denied where the subject of the petition is not entitled to immediate release.
Since the NhRP did not seek the irnmediate release of Kiko, but sought to transfer him to a sanctuary, habeas
corpus does not lie. Here, the trial court declined to sign the order to show cause seeking habeas corpus relief,
and the Fourth Department affirmed.

While petitioner's cited studies attest to the intelligence and social capabilities of chimpanzees,.
petitioner does not cite any sources indicating that the United States or New York Constitutions
were intended to proteet nonhuman animals' rights to liberty, or that the Legislature intended the
term “person’ in CPLR article 70 to expand the availability of habeas protection beyond humans.
No precedent exists, under New York law, or English common law, for a finding that a
chimpanzee could be considered a “person” and entitled to habeas relief. In fact, habeas relief has
never been found applicable to any animal. Id. at 395-396.

The asserted cognitive and linguistic capabilities of chimpanzees do not translate to a
chimpanzee's capacity or ability, like humans, to bear legal duties, or to be held legally
accountable for their actions. Petitioner does not suggest that any chimpanzee charged with a
crime in New York could be deemed fit to proceed, i.c., to have the “capacity to understand the
proceedings against him or to assist in his.own defense”. Id. at 396.

* % ¥k

Petitioner argues that the ability to acknowledge a legal duty or legal responsibility should not be
determinative of entitlement to habeas relief, since, for example, infants cannot comprehend that
they owe duties or responsibilities and a comatose person lacks sentience, yet both have legal
rights. This argument ignores the fact that these are still human beings, members of the human
community. Id,

Even assuming, however, that habeas relief is potentially available to chimpanzees, the
‘common-law writ of habeas corpus does not lie on behalf of the two chimpanzees at issue in
these proceedings. Petiticner does not seek the immediate production of Kike and Tommy to the
court or théir placement in a temporary home, since petitioner contends that “there are no
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adequate facilities to house [them] in proximity to the [cJourt.” Instead, petitioner requests that
respondents be ordered to show “why [the chimpanzees] should not be discharged, and
thereafter, [the court] make a determination that [their] detention is unlawful and order [their]
immediate release to an appropriate primate sanctuary... Since petitioner does not challenge the
legality of the chimpanzees' detention, but merely seeks their transfer to a different facility,
habeas relief was properly denied by the motion court. Id. at 397.

{Internal citations omitted).

In Nonhuman Rights Project, Inc. ex rel. Tommy v. Lavery, 54 N.Y.S.3d 392 (1¥ Dept. 2017), Iv
denied 31 N.Y.3d 1054 (2018), the NhRP filed two petitions for habeas corpus on behalf of two chimpanzees,
Tommy and Kiko. Supreme Court declined to extend habeas corpus relief to the chimpanzees. The NhRP
appealed and the Appellate Division, First Department affirmed, holding that the human-like characteristics of
chimpanzees did not render them “persons™ for purposes of habeas corpus relief. The Court noted that any
position to the contrary is without legal support or legal precedent. The asserted cognitive and linguistic
capabilities of chimpanzees did not translate to a chimpanzee’s capacity or ability, like humans, to bear legal
duties, or to be held legally accountable for their actions. The Court further held that even if habeas corpus was
potentially available to chimpanzees, writ of habeas corpus did not lie on behalf of the chimpanzees where the
NhRP did not challenge the legality of the detention, but merely sought their transfer to a different and more
appropriate faciiity.

Analysis

Regrettably, in the instant matter, this Court is bound by the legal precedent set by the Appellate
Division when it held that animals are not “persons” entitled to rights and protections afforded by the writ of
habeas corpus. Lavery, 54 N.Y.S.3d at 392. The First and Fourth Departments did riot address the question of
personhood for chimpanzees. For purposes of the decisions, both Appellate Departments noted that even if the
NhRP had standing to bring the habeas corpus proceeding, and habeas corpus was potentially available to
chimpanzees, the NhRP did not meet its burden for habeas corpus relief because it did not challenge the legality
of the chimpanzees' detention, but merely sought transfer of the chimpanzees to sanctuaries. Thus, both Courts
assumed, for purposes of the argument, that the NhRP had standing and that habeas corpus was available to the
chimpanzee. However, the Third Department squarely addressed the question and held that animals are not

“persons” entitled to rights and protections afforded by the writ of habeas corpus.
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This Court is extremely sympathetic to Happy’s plight and the NhRPs mission on her behalf, It
recognizes that Happy is an extraordinary animal with complex cognitive abilities, an intelligent being with
advanced analytic abilities akin to human beings. Notwithstanding, in light of the Appellate Division, Third
Department’s holding that aniimals are not “persons™, this Court is also constrained to find that Happy is not a
“person” entitled to the writ of habeas corpus. In Lavery, 31 N.Y.3d 1054 (2018), the NhRP motion for leave to
appeal the Third Department decision to the Court of Appeals was denied. However, in a concurring opinion,
Justice Fahey noted that the denial of Ieave to appeal was not a decision on the merits of the NhRP claim. He
stated that “[t]he question will have to be addressed eventually. Can a non-human animal be entitled 1o release
from confinement through the writ of habeas corpus? Should such a being be treated as a person or as property,
in essence a thing?” Id. at 1057, Justice Fahey further noted that “[t]he issue whether a nonhuman animal has a
fundamental right to liberty protected by the writ of habeas corpus is profound and far-reaching. It speaks to our
relationship with all the life around us, Ultimately, we 'will not be.able to ignore it. While it may be arguable that

a chimpanzee is not a ‘person,” there is no doubt that it is not merely a thing.” Id, at 1059.

Conclusion

This Court agrees that Happy is more than just a legal thing, or property. She is an intelligent,
autonomous being who should be treated with respect and dignity, and who may be entitled to liberty.
Nonetheless, we are constrained by the caselaw to find that Happy is not a “person” and is not being illegally
imprisoned. As stated by the First Department in Lavery, 54 N.Y.S.3d at 397, “the according of any
fundamental legal rights to animals, including entitlement to habeas relief, is an issue better suited to the
legislative process”. The arguments advanced by the NhRP are extremely persuasive for transferring Happy
from her solitary, lonely one-acre exhibit at the Bronx Zoo, to.an elephant sanctuary on a 2300 acre lof.
Nevertheless, in order to do so, this Court would have to find that Happy is a “person” and, as already stated, we
are bound by this State’s legal precedent.

Accordingly, Respondents’ motion to dismiss the Petition is granted and the Petition is
dismissed. The remainder of the motions are denied as academic or moot.

This constitutes the decision and Order of this Court. _.

Dated: i /8 232D / 1
\ / // ,Z /55?22‘4_

Hon, Alison Y. Tuitt
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I. Preliminary Statement

Happy is an autonomous and sentient Asian elephant who evolved to lead a
physically, intellectually, emotionally, and socially complex life. Every day for forty
years, her imprisonment by the Bronx Zoo has deprived her of this life. Free she
would travel ten or twenty miles a day. She would live in a herd led by a matriarch
(perhaps she would now even be a matriarch herself) along with her mother, sisters,
and calves, with whom she would regularly communicate, engage in discussions and
group decision-making, plan coordinated actions, and practice cooperative problem-
solving. She would use her ability to self-determine, to understand theory of mind,
and to plan. She would display empathy and grieve upon the death of a family
member.

The Supreme Court, Bronx County recently ruled that Happy is not a “person”
for purposes of habeas corpus relief. This Brief argues that this Court should reject
recent precedent (including its own dictum) and recognize that Happy is indeed a
legal person for purposes of habeas corpus in New York and is entitled to the right
to bodily liberty which that great writ protects.

Happy sought an order to show cause under the New York habeas corpus

statute? in October 2018 when the Nonhuman Rights Project, Inc. (“NhRP”) filed a

2 Article 70 of the New York Civil Practice Law and Rules (“CPLR”) sets forth the procedure for
common law writ of habeas corpus proceedings and requires that a petitioner file an order to show
cause when the imprisoned party is not being brought to court. See CPLR 7001, 7003(a).

1
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common law habeas corpus petition on her behalf in the Supreme Court, Orleans
County and demanded that the court recognize her as a legal person, grant her the
right to bodily liberty, and order her immediate release from captivity and to an
appropriate sanctuary. The petition alleged that the scientific evidence contained in
the affidavits attached thereto demonstrated that elephants are autonomous, sentient
beings who, pursuant to New York common law jurisprudence, are “persons” for
purposes of common law habeas corpus and within the meaning of Article 70 of the
Civil Practice Law and Rules (“CPLR”), New York’s habeas corpus procedural
statute. The Orleans court granted Happy a hearing in November 2018, making her
the first elephant in history to be the subject of a habeas corpus proceeding. The
court subsequently transferred Happy’s case to the Supreme Court, Bronx County.
After three days of hearings, the court “regrettably” ruled against her petition on the
ground it was bound by a decision of the Appellate Division, Third Department
(“Third Department”) which had denied habeas relief to a chimpanzee named
Tommy on the novel ground that the capacity to bear “social duties and
responsibilities” is a prerequisite for the capacity to possess legal rights, and that this
capacity is absent in chimpanzees (and presumably all other nonhuman animals) and
1s unique to human beings. People ex rel. Nonhuman Rights Project, Inc. v. Lavery,
124 A.D.3d 148, 150-53 (3d Dep’t 2014), leave to appeal den., 26 N.Y.3d 902

(2015) (referred to herein as “Lavery”).
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In 2017, this Court was presented with appeals from the denial of second
habeas petitions for Tommy and another chimpanzee, Kiko. In its decision, this
Court cited Lavery but declined to rely on it. The Court nonetheless denied habeas
relief to the chimpanzees on the grounds that the petitions were “successive” and
therefore barred. Although the Court thereby disposed of the matter, it went on
gratuitously to express the opinion, obviously not necessary to the result in the case,
that chimpanzees and all other nonhuman animals are not fit candidates for
personhood on the mere ground that they are not human. Nonhuman Rights Project,
Inc. ex rel. Tommy v. Lavery, 152 A.D.3d 73 (1st Dep’t 2017) (referred to herein as
“Lavery II).2

The Third Department’s Lavery ruling, which the Supreme Court felt bound
by in this case and upon which this Court partially relied in dictum in Lavery II, was
erroneous. The Third Department reached its conclusion on the basis of a
fundamentally flawed definition of legal personhood. It reasoned that habeas corpus
applies only to legal persons and essentially assumed that chimpanzees cannot be
legal persons — Q.E.D. Lavery, 124 A.D.3d at 152-153. But that line of reasoning

begged vital questions by relying on a classic but deeply problematic—and, at the

3 Notably, the Supreme Court in this case chose to base its decision on the precedent of the Third
Department and not that of this Court, despite the fact that Bronx County falls within this Court’s
appellate jurisdiction, implying that the court recognized the personhood discussion in Lavery II
to be dictum.
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very least, profoundly contested—definition of “legal personhood” as turning on an
entity’s present capacity to bear “both rights and duties.” Id. at 151-52. This
definition, which would appear on its face to exclude third-trimester fetuses,
children, and comatose adults (among other entities whose rights as persons the law
indisputably protects), importantly misunderstood the relationship among rights,
duties, and personhood.* This Court, in turn, made the test for personhood wholly
arbitrary by basing it solely on membership of the human species in Lavery I1.
Lavery and Lavery Il both rest on the manifestly unjust and myopic premise
that human beings are the only species entitled to legal personhood and therefore the
only beings on earth capable of possessing legal rights. These decisions run counter
to New York’s common law of habeas corpus, which has a noble tradition of
expanding the ranks of rights holders (see infra). Rejecting Lavery and Lavery II
would be in concert with the concurring opinion of Justice Eugene M. Fahey of the

New York Court of Appeals in Nonhuman Rights Project, Inc., on Behalf of Tommy

4 For its erroneous conception of legal personhood as being contingent on the capacity to shoulder
legal duties, the Third Department relied in part upon Black’s Law Dictionary, which in turn relied
on the definition of “person” from the 10th edition of Salmond’s Jurisprudence. In 2017, the NhRP
unearthed the 10th edition of Jurisprudence in the Library of Congress and determined that Black’s
Law Dictionary had misquoted it. Salmond actually supported the NhRP’s rights or duties
argument. The NhRP then asked the Editor-in-Chief of Black’s Law Dictionary in writing to
correct the error, which he said he would do. The NhRP immediately sought to bring this
development to the attention of this Court by motion after oral argument but before the rendering
of the decision at issue, but this Court denied the motion and thereupon, in its ruling, perpetrated
the same “rights and duties” mistake as the Third Department in Lavery. Notably, this crucial error
was corrected in the current edition of Black’s Law Dictionary, the 11th, which was released in
2019.
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v. Lavery et al., 31 N.Y.3d 1054 (2018), as well as a growing international trend
towards courts recognizing the personhood and rights of at least some nonhuman
animals, including their entitlement to habeas corpus.

Thus the court in Lavery, 124 A.D.3d at 150, said that “Petitioner” had not
“cite[d] any precedent . . . in state law, or under English common law, that an animal
could be considered a ‘person’ for the purposes of common-law habeas corpus
relief” and claimed that such “relief has never been provided to any nonhuman
entity.” Whether that was accurate at the time is immaterial inasmuch as, in the six
years since Lavery, several nonhuman animals have been granted writs of habeas
corpus (or their civil law equivalent) and have been declared persons for that
purpose. Among them, a chimpanzee named Cecilia was ordered released from an
Argentine zoo and sent to a Brazilian sanctuary.® An orangutan named Sandra in
Buenos Aires was similarly declared a person for purposes of habeas corpus and
now lives at a sanctuary in Florida (though her personhood determination was
overturned by an appellate court).® In another case, the Colombian Supreme Court

ordered that an endangered Andean bear named Chucho be released from a zoo and

5 In re Cecilia, File No. P-72.254/15 at 32 (Nov. 3, 2016) (referring to Cecilia as a “nonhuman
legal person”), translation available at:
https://www.nonhumanrights.org/content/uploads/2016/12/Chimpanzee-Cecilia_translation-
FINAL-for-website.pdf.

¢ Asociacion de Funcionarios y Abogados por los Derechos de los Animales y Otros contra
GCBA, Sobre Amparo (Association of Officials and Attorneys for the Rights of Animals and
Others v. GCBA, on Amparo), EXPTE. A2174-2015 (October 21, 2015).
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relocated to a natural reserve pursuant to habeas corpus (though it was later
overturned on appeal by the Colombian Constitutional Court).” Earlier this year in
Pakistan, the Islamabad High Court, citing Happy’s case, ruled that an Asian

elephant named Kaavan must be released from the Islamabad zoo and sent to a

sanctuary (though this case was brought about by a writ of mandamus, not habeas

corpus). Islamabad Wildlife Mmgt. Bd, W.P. No.1155/2019, at 62. The court noted
that “an elephant has exceptional abilities and one such member of the species,

‘Happy,’ an inmate of the Bronx Zoo [. . .], has even passed the ‘mirror test,”” id. at

12, and cited Justice Fahey’s concurring opinion approvingly. /d. at 59.%

II. The Third Department’s Reasoning in Lavery and this Court’s Adoption
of that Reasoning in Dictum in Lavery Il Unjustifiably Curtails the Scope
of Habeas Corpus
For centuries, this Court has recognized that the common law writ of habeas

corpus “lies in all cases of imprisonment by commitment, detention, confinement or

restraint, for whatever cause, or under whatever pretence.” People v. McLeod, 3 Hill

" Luis Domingo Gomez Maldonado contra Corporacion Autonoma Regional de Caldas
Corpocaldas, AHC4806-2017 (July 26, 2017), translation  available  at:
https://www.nonhumanrights.org/content/uploads/Translation-Chucho-Decision-Translation-
Javier-Salcedo.pdf. The Colombian Constitutional Court reversed the Colombian Supreme Court’s
ruling by a vote of 7-2. Translation of the Court’s official press release available at:
https://www.nonhumanrights.org/content/uploads/English-Chucho-the-Bear-FINAL.pdf.

8 Available at: https://www.nonhumanrights.org/content/uploads/Islamabad-High-Court-
decision-in-Kaavan-case.pdf.
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635, 647 note j (N.Y. 1842).° In a similar spirit, the United States Supreme Court
has emphasized that the writ’s “scope and flexibility” and “its capacity to reach all
manner of illegal detention,” as well as “its ability to cut through barriers of form
and procedural mazes . . . have always been emphasized and jealously guarded by
courts and lawmakers.” Harris v. Nelson, 394 U.S. 286, 291 (1969).

Throughout history, the writ of habeas corpus has served as a crucial guarantor
of liberty by providing a judicial forum to beings some of whom the law might not
(yet) recognize as having legal rights and responsibilities on a footing equal to
others.!” In a time that is becoming acutely aware of the four-century history of racial
discrimination and its enduring legacy, it cannot pass notice that African Americans
who had been enslaved famously used the common law writ of habeas corpus in
New York to challenge their bondage and to proclaim their humanity, even when the
law otherwise treated them as mere things.!! In a similar fashion, women in England
were once considered the property of their husbands and had no legal recourse

against abuse until the Court of King’s Bench began in the 17" century to permit

9 See also People ex rel. Pruyne v. Walts, 122 N.Y. 238, 241-42 (1890) (“The common-law writ
of habeas corpus was a writ in behalf of liberty, and its purpose was to deliver a prisoner from
unjust imprisonment and illegal and improper restraint.”).

0 E g., Somerset v. Stewart, Lofft 1, 98 Eng. Rep. 499 (K.B. 1772).

1 See In re Tom, 5 Johns. 365 (N.Y. 1810) (per curiam) (holding, at a time when slavery was legal
in New York, that a slave could bring a habeas corpus action against a man that he alleged was
illegally detaining him); see also Lemmon v. People, 20 N.Y. 562, 604-06, 618, 623, 630-31
(1860); In re Belt, 2 Edm. Sel. Cas. 93 (N.Y. Sup. 1848); In re Kirk, 1 Edm. Sel. Cas. 315 (N.Y.
Sup. Ct. 1846).
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women and their children to utilize habeas corpus to escape abusive men.!? Indeed,
the overdue transition from thinghood to personhood through the legal vehicle of
habeas corpus must be deemed among the proudest elements of the heritage of that
great writ of liberation.

Stating—as did the Third Department and this Court in dictum—that
nonhuman animals are not welcome in habeas courts solely because of the fact they
are not human is a stark and sad reminder of the shameful era in which some human
beings were not granted personhood or legal rights because they were not of the
same race or gender as those who then were rights-bearers. Contrary to these
holdings, New York courts have throughout the state’s history entertained petitions
for writs of habeas corpus from a wide variety of beings considered at the time to be
incapable of bearing the same rights and responsibilities as most members of society,
including infants and young children,'? incompetent elderly persons,'* and persons

deemed insane.!®

12 Paul D. Halliday, HABEAS CORPUS: FROM ENGLAND TO EMPIRE 121-32 (2010).

13 People v. Weissenbach, 60 N.Y. 385 (1875) (hearing a habeas petition and concluding that the
constraint was lawful); People ex rel. Intner on Behalf of Harris v. Surles, 566 N.Y.S.2d 512, 515
(Sup. Ct. 1991); In re M'Dowle, 8 Johns. 328 (N.Y. Sup. Ct. 1811); In re Conroy, 54 How. Pr. 432
(N.Y. Sup. Ct. 1878); People v. Hanna, 3 How. Pr. 39 (N.Y. Sup. 1847).

14 Brevorka ex rel. Wittle v. Schuse, 227 A.D.2d 969 (4th Dep’t 1996); State v. Connor, 87 A.D.
2d 511, 511-12 (1st Dep’t 1982).

15 People ex rel. Brown v. Johnston, 9 N.Y.2d 482, 485 (1961); People ex rel. Ledwith v. Bd. of
Trustees, 238 N.Y. 403, 408 (1924); Sporza v. German Sav. Bank, 192 N.Y. 8, 15 (1908); People
ex rel. Morrell v. Dold, 189 N.Y. 546 (1907); Williams v. Dir. of Long Island Home, Ltd., 37 A.D.
2d 568, 570 (2d Dep’t 1971); Matter of Gurland, 286 A.D. 704, 706 (2d Dep’t 1955); People ex
rel. Ordway v. St. Saviour’s Sanitarium, 34 A.D. 363 (N.Y. App. Div. 1898).
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Cases like these recognize that the danger habeas corpus confronts—forceful
but unjustified restraint and detention arguably in violation of applicable law—can
exist even where the habeas petitioner still lacks other legal rights and
responsibilities or does not resemble contemporary rights holders. This Court’s
erroneous reliance on Lavery and its misguided focus on the degree to which the
habeas-seeker has already achieved full recognition of personhood and rights-
bearing capacity would immunize many forms of allegedly illegal detention from
any judicial examination whatsoever, including Happy’s decades-long
imprisonment at the Bronx Zoo.

The trial courts of New York have now twice taken the monumental first step
of granting a habeas corpus hearing to a nonhuman animal.'® Happy’s liberty was
the subject of three days of hearings before the Supreme Court. It appears clear from
the decision that, but for Lavery, the court would have ordered Happy freed to
sanctuary as a “person” under the New York habeas provision. This Court has the
opportunity to correct its own error and provide some measure of justice to Happy

by repudiating Lavery and the dictum of Lavery II and ruling that Happy is indeed a

16 Prior to the second filing on behalf of Tommy and Kiko (which culminated in Lavery II), the
Supreme Court, New York County entertained a second petition filed by the NhRP on behalf of
two chimpanzees named Hercules and Leo, issued the requested order to show cause, and held a
hearing requiring the State to justify their detention. The court refused to recognize the
chimpanzees’ as legal persons and grant their release because it, like the Bronx court in the instant
case, believed itself bound by Lavery regarding the necessary showing of duties and
responsibilities. The Nonhuman Rights Project ex rel. Hercules and Leo v. Stanley, 16 N.Y.S.3d
898 (Sup. Ct. 2015).
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person within the meaning of the habeas corpus provision and that she is entitled to
enjoy the right to bodily liberty.

III. Lavery’s “Reciprocity” Barrier to Habeas Jurisdiction is Doubly
Unsound

The Third Department’s rejection of the chimpanzee’s habeas petition in
Lavery at the threshold stemmed from that court’s mistaken view that Article 70’s
limitation of habeas protection to legal “persons” should be read to exclude all beings
not “capable of rights and duties.” 124 A.D.3d at 150-52 (internal citations omitted).
It was that supposed incapacity that the Lavery court treated as disqualifying
chimpanzees as a matter of law from entitlement to the protection of the habeas writ.
One need not address the court’s assumption that these great apes (and presumably
all other nonhuman animals) are automatically incapable of being held accountable
for their choices in order to challenge the court’s underlying conception of the

29

“[r]eciprocity between rights and responsibilities,” id. at 151, a conception that
fundamentally misunderstands the relationship among rights, duties, and legal

personhood.

A. Legal Personhood Cannot be Equated with the Capacity to Bear Duties

The Third Department’s conclusion that the inability of chimpanzees (and
presumably every other species of nonhuman animal) to bear legal duties rendered
it “inappropriate to confer upon chimpanzees . . . legal rights,” id. at 152, is a non

sequitur and not worthy of adoption by any court. Professor Visa Kurki has applied
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the classical Hohfeldian analysis!” of rights and duties to challenge the assumption
that a “legal person” can be defined simply as “the subject of legal rights and
duties.”!® Legal theorists have developed two competing explanations of the nature
of Hohfeldian rights: the “interest theory” and the “will theory.”"

Under the interest theory, rights may properly be attributed to “entities that
have interests and whose interests are furthered by duties in a certain manner,”?°
where “interests” refer to benefits flowing from the enforcement of the correlative
duty.?! Nonhuman animals can and in fact do hold many interest-theory rights, as

the Lavery court’s opinion conceded,?? even though such nonhuman animals are not

conventionally described as legal persons.?* Not to put too fine a point on it, it defies

17 Professor Wesley Newcomb Hohfeld’s seminal article on the nature of jural relations noted the
“ambiguity” and “looseness of usage” of the word “right” to cover several distinct jural relations.
Wesley Newcomb Hohfeld, Some Fundamental Legal Conceptions as Applied in Judicial
Reasoning, 23 YALE L. J. 16, 30 (1913). Hohfeld defined a “right” as a legal claim, the correlative
of a legal duty: “In other words, if X has a right against Y that he shall stay off the former's land,
the correlative (and equivalent) is that Y is under a duty toward X to stay off the place.” Id. at 32.
18 Visa Kurki, Why Things Can Hold Rights: Reconceptualizing the Legal Person, LEGAL STUD.
RES. PAPER SERIES 3 (2015) (citing Lavery, 124 A.D.3d 148).

19 See, e.g., Matthew Kramer, Refining the Interest Theory of Rights, 55 AM. J. JURISPRUDENCE 31,
32 n4 (2010) (identifying both will theory and interest theory as attempts to define the
directionality of legal duties).

20 Kurki, supra note 18, at 7.

2l Kramer, supra note 19, at 32.

22 Lavery, 124 A.D.3d at 152-53 (“Our rejection of a rights paradigm for animals does not,
however, leave them defenseless. The Legislature has extended significant protections to animals
2 Id. at 250-51; Kurki, supra note 18, at 2-3. But see Jessica Berg, Of Elephants and Embryos, 59
HASTINGS L.J. 369, 404 (2007) (“Thus far no state has chosen to provide any legal rights directly
to animals; animal welfare laws protect the interests of natural persons in preventing harm to
animals.”). Berg’s position on the nonexistence of animal rights seems to derive from a will-theory
conception of rights.

11
234



common sense and ordinary linguistic usage to deny that something can fail to be in
the “interest” of a nonhuman being like a chimpanzee or an elephant, whereas it
would be nonsensical to say that something is not in the “interest” of a rock or a
dining table.

Even from the perspective of a will-theorist, the court’s view that rights-
holding and duty-bearing are necessary preconditions of legal personhood in the
sense relevant to habeas corpus jurisdiction is unsustainable. Under the will theory,
an entity holds a “right” if it has “competence and authorization to waive/enforce
some legal duty.”?* Therefore, the class of rights-holders under the will theory is
limited to “rational beings with mental faculties that correspond to adult human
beings of sound minds.”? If one accepts the will theory’s narrow definition of rights,
it becomes unsustainable to equate legal personhood with rights-holding because the
class of potential rights-holders under that definition would exclude what our culture
universally regards as legal persons.

Needless to say, infant children and comatose adults are paradigmatic legal
persons. Yet they certainly do not possess what will-theorists would deem rights.?°

Will-theory rights are not necessary conditions for legal personhood, nor are they

24 Kramer, supra note 19, at 33.

25 Kurki, supra note 18, at 11; see also Kramer, supra note 19, at 35 (identifying adult human
beings with sound rational faculties as only class of rights-holders under will theory).

26 See Kurki, supra note 18, at 11.
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sufficient. For example, during the era when our Constitution employed various
euphemisms to express its toleration of the benighted institution of chattel slavery,
even those who were lawfully enslaved by others possessed will theory rights, such
as the right to appeal criminal convictions, but they were for most purposes
considered to be legal things rather than persons.?” Thus neither an interest- nor will-
theory conception of rights supports the court’s reciprocity argument.

B. There are Further Problems with the Supposed Relationship Between
Duty-Bearing and Legal Personhood

The Third Department’s reasoning that chimpanzees (and all other nonhuman
animals) cannot be legal persons because legal personhood is equivalent to the
capacity to bear rights and duties is flawed for other reasons as well.

First, even the court’s unexamined premise that chimpanzees (and presumably
all other nonhuman animals) are inherently incapable of bearing any legal duties is
open to serious question. Professor Matthew Kramer has plausibly criticized the
view that “chimpanzees and other non-human animals cannot be endowed with legal
rights, because they are incapable of complying with legal obligations.”?® Kramer
argues that the ability to comprehend a duty might be necessary for regular

compliance with obligations but is not conceptually necessary for bearing duties:

27 See id. at 11.
28 Matthew Kramer, Getting Rights Right, in RIGHTS, WRONGS AND RESPONSIBILITIES 28, 42
(Matthew Kramer ed., 2001).
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“To bear a legal obligation is simply to be placed under it,” and meaningful
comprehension of the obligation is a “separate matter.”

Kramer acknowledges that it might be unfair to impose legal duties upon
animals incapable of fully understanding them, but it is “far from infeasible.”3°
Given that “deterrence-oriented punishments” can be used to convey to animals that
a certain type of conduct is prohibited, it is surely possible (though admittedly
controversial) to conceive of animals bearing duties.®! At any rate, to treat this issue
as a pure question of law that the court could properly dispose of without hearing
evidence or looking at factual information seems indefensible. Again, a reference to
common sense and ordinary usage seems illuminating. It might be unfair to punish
a puppy for its incontinence or a cat for stealing the toy of a pet canine with which
it had been raised, but it would be entirely normal for the custodian of the puppy or
the cat to admonish the pet and withhold a reward to change the unwanted behavior.

Second, even if all nonhuman animals were indeed unable to bear duties, it is
not the case, as a conceptual matter, that the possession of a right necessarily entails

the right-holder’s bearing of a legal duty. Instead, as envisioned in Hohfeld’s classic

scheme, the possession of a right entails the “bearing of a legal duty by someone

2.
0 1d.
31 Visa Kurki, A THEORY OF LEGAL PERSONHOOD 80 (2019).
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else.”® For instance, infants are “paradigmatic” legal persons but bear no legal
duties to anyone.*®> The Third Department acknowledges in a footnote that “[t]o be
sure, some humans are less able to bear legal duties or responsibilities than others,”
but the court justifies the legal personhood of such impaired classes of humans on
the ground that “collectively, human beings possess the unique ability to bear legal
responsibility.” Lavery, 124 A.D.3d at 152 n.3. This normative justification that
humans are a duty-bearing species and thus that any human should be deemed a legal
person is highly tendentious and is logically “irrelevant for the conceptual point that
[infants]** do not bear duties yet they are legal persons.”® Likewise, the possibility
that elephants and other nonhuman animals may not be capable of bearing legal
duties—even assuming that to be the case—would not justify denying them legal
personhood.

When the NhRP challenged the Third Department’s erroneous ruling on the
requirements for personhood in a habeas corpus case, this Court in Lavery II
implicitly acknowledged the Third Department’s error by refusing to repeat it — and
then based its decision on an even more fundamentally flawed definition of legal
personhood, stating, at 152 A.D. 3d, at 78, that:

Petitioner argues that the ability to acknowledge a legal duty or legal

32 Kramer, supra note 28, at 43.

33 Kurki, supra note 18, at 10.

34 Kramer also points out that “senile people and lunatics and comatose people” have legal rights
and yet cannot bear duties. Kramer, supra note 28, at 43.

35 Kurki, supra note 18, at 12 (emphasis in original).
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responsibility should not be determinative of entitlement to habeas

relief, since, for example, infants cannot comprehend that they owe

duties or responsibilities and a comatose person lacks sentience, yet

both have legal rights. This argument ignores the fact that these are still

human beings, members of the human community.

At least the Third Department’s decision, while erroneous, left open the
possibility that an entity able to demonstrate the ability to assume duties could have
some form of limited personhood. In contrast, this Court made the test a wholly
arbitrary one, completely dependent upon the identity of one’s species no matter the
prisoner’s cognitive abilities or demonstrated autonomy.

In the end, whether Happy and other nonhuman animals should be deemed
legal “persons” requires attention not just to some conventional set of formal
definitions but to “the social meaning and symbolism of law.”*¢ The ways in which
courts have approached questions of personhood in such “borderline cases” as
human embryos and fetuses have obviously been marked by “doctrinal discord,”?’
raising questions about the wisdom of replicating that discordant struggle in a
context where it might end up being irresolvable or even irrelevant. The issue is, at

bottom, a normative one rather than a merely descriptive one: In deciding whether

to extend habeas protection to a particular being, courts do not merely describe the

3% Note, What We Talk About When We Talk About Persons: The Language of A Legal Fiction,
114 HARv. L. REV. 1745, 1760 (2001).

37 See generally Laurence H. Tribe, ABORTION: THE CLASH OF ABSOLUTES 115-125 (1992)
(discussing moral and legal difficulties in defining personhood in the abortion debate and
questioning the link between fetal personhood and the rights of the fetus-bearing woman).
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assumed capacities and characteristics of that being; they decide how the law should
treat that being.

To the degree that competing conceptions of personhood are nonetheless
deemed at least pertinent even if not decisive, it is important to remember that legal
definitions of what and who constitutes a “person” do much “more than just regulate
behavior” when it comes to “America’s most divisive social issues”: they express
“conceptions of [the] relative worth of the objects included and excluded by
personhood,” and these expressions of “law’s values” in turn shape social norms and
values.*®

Much like the debate over the legal personhood of human fetuses, the question
of Happy’s legal personality is thus invariably entwined with the broader debate
about the “rights” of nonhuman animals and, even if they have no “rights” as such,
about the “wrongs” to which they should not be subjected by a decent society.*
Courts cannot render defensible decisions about the meaning of legal personhood

“without expressing certain values, whether they want to or not.”*’ The question of

38 See Note, supra note 36, at 1761.

39 See Justice Fahey’s concurrence, 31 N.Y.3d at 1057 (“being a “moral agent” who can freely
choose to act as morality requires is not a necessary condition of being a “moral patient” who can
be wronged and may have the right to redress wrongs”). See also, e.g., Sherry F. Colb and Michael
C. Dorf, BEATING HEARTS: ABORTION AND ANIMAL RIGHTS (2016); Peter Singer, ANIMAL
LIBERATION 8 (2d. ed. 1990) (arguing that the question of whether animals are capable of bearing
rights is “irrelevant” to the case for Animal Liberation); Roger Scruton, ANIMAL RIGHTS AND
WRONGS 61 (2d. ed. 1998) (making the case that humans bear “duties and responsibilities” to
animals even though animals might have no rights).

%0 Note, supra note 36, at 1764.
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Happy’s legal personhood implicates “the uncomfortable but inescapable place of
status distinctions” in our legal system,*' but this Court should not “allow the
philosophical conundrum of this eternal question to paralyze its analysis,” given the
“immensely important pragmatic interests™ at stake in the case.*? This is particularly
so where, as in this instance, there is no powerfully competing right that clashes with
the recognition that Happy seeks. The contrast with the context of abortion could
hardly be more striking.*’ In the words of Justice Fahey in his concurrence, “Does
an intelligent nonhuman animal who thinks and plans and appreciates life as human
beings do have the right to the protection of the law against arbitrary cruelties and
enforced detentions visited on him or her? This is not merely a definitional question,
but a deep dilemma of ethics and policy that demands our attention.” 31 N.Y.3d at
1058.

IV. By Rejecting Rights Claims on the Basis of Species Alone, Lavery I and
Lavery II Violate Common Law Equality

This Court opined in Lavery II about a species-membership conception of
personhood, the “human community,” which denies rights to all nonhuman animals

on the mere ground they are not members of the species Homo Sapiens. As noted

M 1d. at 1767.

42 Richard L. Cupp, Jr., Children, Chimps, and Rights: Arguments from "Marginal" Cases, 45
ARiz. ST.L.J. 1, 34 (2013) (identifying Roe v. Wade as the most important modern legal decision
addressing the question of legal personhood and arguing that the Court was forced to put
philosophical interests to the side in addressing pressing practical concerns at stake).

43 See Laurence H. Tribe, ABORTION: THE CLASH OF ABSOLUTES (1990).
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above, this kind of across-the-board disqualification for rights harkens back to dark
days in our past, when race, gender, national origin, religion, and other inherited or
immutable characteristics later understood to be arbitrary were used to justify the
denial of rights to whole swaths of humanity.

Constitutional jurisprudence provides a useful window into how this Court
should properly respond to the argument that to deny personhood on the basis of
species alone violates the spirit of equality that inspired and pervades our
Constitution’s deepest aspirations — aspirations obviously not honored at the
Founding (given our history of systematically enslaving or slaughtering African
Americans and American Indians), but aspirations expressed initially in the
Declaration of Independence; then incorporated in the Civil War Amendments (the
Thirteenth, Fourteenth, and Fifteenth); later embodied in the enfranchisement of
women through the Nineteenth Amendment, of non-propertied individuals through
the Twenty-Fourth, and of individuals who had reached age eighteen through the
Twenty-Sixth. This spirit of “common law equality” is evident in Supreme Court
cases such as Romer v. Evans, 517 U.S. 620 (1996), which invalidated a state

constitutional amendment that singled out LGBT individuals for denial of rights
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which the Court rightly described as making each LGBT individual a “stranger to
its laws,” id. at 635.%

The fact that, at the time the Constitution of the United States was adopted
and even at the times these amendments were added, as well as at the time the
relevant provisions of New York State law were enacted, the authors and ratifiers of
the relevant language would not have anticipated its extension to nonhuman
creatures like Happy cannot be dispositive in a legal universe that does not make the
necessarily limited understanding and expectations of past generations dispositive in
the interpretation of law. The recent decision of the U.S. Supreme Court in Bostock
v. Clayton County,” though of course dealing with an altogether different question,
the meaning of Title VII of the Civil Rights Act of 1964, is nonetheless instructive
in its reminder that the task of a common-law court, even in performing the
comparatively modest task of construing a statute, requires the attribution of
meaning to positive law, not the excavation of unenacted expectations or intentions,
which may well reflect the unenlightened premises of a bygone era.

Just as the U.S. Supreme Court in Lawrence v. Texas declined to follow what

it deemed a benighted precedent upon recognizing that “Stare decisis is not an

4 See also Laurence H. Tribe, Equal Dignity: Speaking its Name, A Response to Kenji Yoshino,
Comment, A New Birth of Freedom?: Obergefell v. Hodges, 129 HARV. L. REV. 147 (2015), HARV.
L. REv. FORUM, Vol. 129, pp. 16-32 (2015).

4590 U.S. __ (2020).
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inexorable command,”*®

so this Court should decline to follow the Lavery line. It is
worth recalling here the observation made by the Lawrence Court in reaching its
judgment: Had our forebears “known the components of liberty in its manifold
possibilities, they might have been more specific. They did not presume to have this
insight. They knew times can blind us to certain truths and later generations can see
that laws once thought necessary and proper in fact serve only to oppress. As the
Constitution endures, persons in every generation can invoke its principles in their
own search for greater freedom.”’ What was true in 2003 in Lawrence is true in
2020 in this case. And what was true of the dimensions of liberty in Lawrence is true
of the bearers of liberty-affirming rights in the case of Happy, the Asian elephant at
the heart of this habeas application.
V. Conclusion

This Court has a unique opportunity to correct its own erroneous dictum in a
rapidly evolving area of the law, specifically, the entitlement of autonomous and
sentient nonhuman animals to the right to bodily liberty protected by habeas corpus.
This Court should make clear its view that both the Third Department and the Court

itself wrongly conflated the procedural and institutional question of habeas corpus

jurisdiction with the substantive question of entitlement to habeas relief; seriously

46539 U.S. 558, 560 (2003) (quoting Payne v. Tennessee, 501 U.S. 808, 828 (1991)).
7 Id. at 579.
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misunderstood the logical relationships among rights, duties, and personhood; and
myopically superimposed an overly rigid and formalistic notion of personhood onto
an inquiry that should have turned on the fundamental role of habeas corpus as a
bulwark against forms of physical detention that our law should be understood to
condemn.

The relief that would be legally appropriate in this case would presumably
involve not simple release but transfer to a facility in which Happy may fully express
her extraordinary capacities, without being confined to a small space as she is now
at the Bronx Zoo, and without being forced to stand on public display.

The courts of New York are rapidly evolving towards seeing at least some
nonhuman animals as rights bearers. This kind of gradually and selectively evolving
recognition of the varying forms of legal protection that beings of varying kinds
deserve would recognize, to repeat what the Supreme Court said in Lawrence v.
Texas, that “times can blind us to certain truths and later generations can see that
laws once thought necessary and proper in fact serve only to oppress.”*®

If a being like Happy—whom the trial court recognized as undeniably
autonomous and exquisitely cognitively complex—is presumptively entitled to none

of the benefits sometimes associated with legal personhood unless and until courts

are ready to extend all arguably similar beings every benefit of that legal status, the

#8539 U.S. at 579.
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I. Interest of the Amici Curiae

We the undersigned submit this brief as philosophers with expertise in ethics,
animal ethics, political theory, the philosophy of animal cognition and behavior, and
the philosophy of biology in support of the Nonhuman Rights Project’s (NhRP’s)
efforts to secure habeas corpus relief for the elephant named Happy. The Supreme
Court, Bronx County, in The Nonhuman Rights Project v. Breheny, 2020 WL
1670735 (Sup. Ct. 2020) (“Breheny”), declined to grant habeas corpus relief and
order Happy’s transfer to an elephant sanctuary, referencing previous decisions in
the appellate courts that denied habeas relief for the NhRP’s chimpanzee clients,
Kiko and Tommy, namely People ex rel Nonhuman Rights Project Inc v. Lavery,
124 A.D.3d 148 (3d Dept. 2014) (“Lavery I’y and Nonhuman Rights Project Inc ex
rel Tommy v. Lavery, 152 A.D.3d 73 (1st Dept. 2017) (“Lavery II”’). Those decisions
use a number of incompatible conceptions of ‘person’ which, when properly
understood, are either philosophically inadequate or in fact compatible with Happy’s
personhood. The undersigned have long-standing active interests in our duties to
other animals. We reject arbitrary distinctions that deny adequate protections to other
animals who share with protected humans relevantly similar vulnerabilities to harms
and relevantly similar interests in avoiding such harms. We submit this brief to
affirm our shared interest in ensuring a more just coexistence with other animals

who live in our communities. We strongly urge this Court, in keeping with the best
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philosophical standards of rational judgment and ethical standards of justice, to
recognize that, as a nonhuman person, Happy should be released from her current
confinement and transferred to an appropriate elephant sanctuary, pursuant to habeas
corpus.
II. Summary of the Argument
The NhRP is challenging the lawfulness of the captivity of the elephant Happy.
As recently noted by the Supreme Court, Bronx County, the NhRP’s goal is
to [change] ‘the common law status of at least some nonhuman animals
from mere ‘things,” which lack the capacity to possess any legal rights,
to ‘persons,” who possess such fundamental rights as bodily integrity
and bodily liberty, and those other legal rights to which evolving
standards of morality, scientific discovery, and human experience

entitle them.’

Breheny, at *2.

To date, the courts have decided against the NhRP, although without fully
addressing whether any nonhuman animal is the sort of being who can enjoy habeas
corpus relief. The central issue is whether the concept of ‘personhood’ applies to
animals like Happy. In denying habeas corpus relief to Happy the court does not
contest the scientific evidence of elephant agential and psychological capacities
presented by NhRP, nor the facts of the case. Instead, it references appellate court
decisions that the concept of ‘personhood’ cannot refer to nonhuman animals.

We write as a diverse group of philosophers who share the conviction that if

the concept of ‘personhood’ is being employed by the courts to determine whether
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to extend or deny habeas corpus relief, they should employ a consistent and
reasonable definition of ‘personhood’ and ‘persons.” We believe that the previous
relevant judgments of the appellate courts applied inconsistent definitions of
‘personhood.’

In this brief, we argue that there is a diversity of ways in which humans (Homo
sapiens) are ‘persons’ and there are no non-arbitrary conceptions of ‘personhood’
that can include all humans and exclude all nonhuman animals. To do so we describe
and assess the four most prominent conceptions of ‘personhood’ that can be found
in the rulings of the appellate courts:

1. Species Membership. This conception of personhood is arbitrary because
it picks out one level of biological taxonomic classification, species, and
then confers moral worth and legal status on members of one particular
species, Homo sapiens. Attempts to justify this approach are self-defeating
because they demonstrate that it is the various criteria used to defend this
choice that are actually doing the moral work. These criteria invariably
exclude some humans or include some nonhuman animals. This is because
our species, like every other, is the product of gradual evolutionary
processes that create an array of similarities between species and an array

of differences within them.
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2. Social Contract. This conception has been misconstrued by previous
Courts as endowing personhood only on members of the social contract.
Instead, social contracts make citizens out of persons. The exclusion of an
individual (or a species) from the contract does not strip that individual (or
species) of personhood. Social contract philosophers have consistently
maintained that the characteristics that persons must possess to enter into
social contracts are rationality (i.e., the ability to advance their own
interests) and autonomy (i.e., the capacity for self-rule or self-governance).
These capacities are reasonably ascribed to elephants like Happy.

3. Community Membership. This conception rests on the idea that
personhood has a social dimension and is importantly linked to
membership in the human community. On one view, to be a person is to
be embedded in social relationships of interdependency, meaning, and
community. Happy clearly meets this criterion: we have made her a part
of our human community of persons. On another view, to be a person
requires not just social embedding, but also the possession of certain
psychological capacities, such as beliefs, desires, emotions, rationality,
and autonomy. Again, these capacities are reasonably ascribed to Happy.

On either view, she is a member of our community.

258



4. Capacities. This conception, which is endorsed by the NhRP, maintains
that personhood rests on having certain capacities. Autonomy is typically
considered a capacity sufficient (though not necessary) for personhood.
Violations of autonomy constitute a serious harm. In light of the affidavits
from elephant scientists, the lower court has affirmed that Happy is
autonomous. As she qualifies as an autonomous being, Happy qualifies as
a person.

Each of these different conceptions supports different reasoning regarding
personhood. The first, species membership, is morally weak due to its arbitrary
character. The other three, when properly understood, entail that Happy can qualify
as a person. On these grounds we agree with the NhRP that it is unjust to deny Happy
habeas corpus relief.

III. Argument

1. Species Membership

1.1 About the species membership criterion for ‘personhood’

The lower court recognizes that Happy exhibits “advanced analytic abilities
akin to human beings,” that “[s]he i1s an intelligent, autonomous being who should
be treated with respect and dignity, and who may be entitled to liberty;” yet it
determines that she “is not a ‘person’ entitled to the writ of habeas corpus.” Breheny,

at *10. In its argument, the lower court references Lavery I, which similarly
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determined that chimpanzees are not ‘persons’ in part upon the species membership
conception of personhood. By grounding its conclusions in the arguments of Lavery
I, the lower court tacitly relies upon the species membership conception of
personhood.

Historically, U.S. law, and in particular the ascription of rights and privileges,
has made use of various biological categories. The biological traits and
classifications that have been considered legally salient have changed significantly
over time, keeping pace with both scientific and moral progress, and correcting some
of the egregious errors of earlier scientific theories and political regimes. For
instance, sex differences and the supposedly biological categories of race were once
employed to determine who had basic legal rights, while maturity continues to
inform when individuals attain various rights.

We endorse the idea that the biological sciences must inform legal practice,
but we maintain that species membership alone cannot rationally be used to
determine who is a person or a rights holder. The concept of ‘personhood,” with all
its moral and legal weight, is not a biological concept and cannot be meaningfully
derived from the biological category Homo sapiens. Moreover, species are not
‘natural kinds’ with distinct essences; therefore, there is no method for determining
an underlying, biologically robust, and universal ‘human nature’ upon which moral

and legal rights can be thought to rest. Any attempt to specify the essential features
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of ‘human nature’ either leaves out a considerable number of humans—often the
most vulnerable in our society—or includes members of some other species. Finally,
any attempt to justify the use of species membership (or any other biological
classification) to confer personhood status, will inevitably draw on other criteria—
such as the social contract, community membership, or psychological capacities—
in which case it is these other criteria that are doing the moral work, rendering
species membership itself irrelevant.

1.2 Species as a biological category

Species is only one level of biological classification that reflects what is
sometimes called the ‘Tree of Life.” The great insight of Charles Darwin was that
the differences between species do not reflect the existence of essential
characteristics, but instead are the product of a gradual process of natural selection.
Darwin (1859) emphasized the diversity of organic populations, due to a slow
accumulation of changes producing distinct varieties within a population and,
eventually, new species.

The gradualism of evolution suggests there are no species essences: no set of
properties both necessary and jointly sufficient for an organism to be a member of a
particular species. There are three central reasons for this:

1. There is a great deal of similarity across species because all organisms

on the planet are more or less closely related to each other. It is often
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the case that the more closely two species are related, the more similar
they tend to be, though there are countless exceptions to this rule due
to convergent evolution.

2. There tends to be a substantial degree of natural variation among
organisms within a particular species—a feature of populations
‘exploited’ by natural selection.

3. Species change over time—they evolve—so even if all members of a
species shared some characteristic at one time, this would probably not
be true of all their descendants, and it was definitely not true of all their
ancestors.

These facts about the process of evolution and the character of living
organisms create a fundamental problem for scientists studying the classification of
organisms, referred to as the ‘Species Problem.” Although evolutionary theory
facilitates the grouping aspect of classification, offering a principled criterion for
grouping organisms together—shared ancestry—it offers no clear criteria for the
level at which to rank them. Whether an ancestral grouping should be considered a
variety, subspecies, species, superspecies, subgenus, or genus can be an open
question. While among sexual species interbreeding has often been used to define
the boundaries of species groups, this is controversial and leads to its own set of

problems and counterexamples (Mishler and Brandon 1987).
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When understood as a biological classification, it is difficult to see why
species, or indeed any other taxonomic category (such as subspecies, genus, family,
order, and so on), should bear any moral weight, let alone be used as the grounds for
conferring personhood status. Like other species categories, the biological category
Homo sapiens cannot offer a sufficiently stable or consistent foundation for some
core essence universally shared by all and only human beings, which is what is
typically meant by ‘human nature’ (Hull 1986). Although there are capacities or
relationships that may typically be shared by the members of a particular species that
are morally relevant (as we discuss in later sections), it is those capacities, and not
species membership per se that is relevant.

1.3 Convergent evolution

Many people believe that the more closely related to humans other animals
are, the more likely they are to have ‘human-like characteristics’ that are considered
relevant to personhood. This isn’t quite right. Certainly, general similarity tends to
be shared by any species with its closest relatives and Homo sapiens is no exception.
But it is a mistake to think that a human trait that most of our close relatives do not
share cannot be shared with more distantly related animals. Consider bipedalism.
While all primates other than humans are typically quadrupedal, we share our
bipedalism with kangaroos, birds, and a number of extinct dinosaurs. This is

explained through convergent evolution.
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Convergent evolution identifies phenomena where distantly related species
evolve similar traits, not because their shared ancestors had these traits but because
their environmental challenges and ways of life are relevantly similar. A favorite
example of convergence is the evolution of the camera type eye, which is now known
to have evolved multiple times and is a trait that we share with very distant relatives,
such as members of the order Octopoda (octopuses). Elephants are, of course,
considerably more closely related to humans, so it is already more likely that they
might share traits with us that are relevant to their being persons. However, as noted
above, evolutionary proximity is only a suggestive indicator of greater general
similarity between two species. Until we look, we cannot know whether elephants
have characteristics that justify the conferral of personhood status. We need to judge
individual animals, like Happy, on their own merits, informed by both the
characteristics that appear to be typical of their species and what can be observed of
them as individuals.

1.4 Conclusions regarding species membership

Efforts to identify a set of diagnostic traits both universal and unique to Homo
sapiens invariably fail. Either they leave out some humans, or they include members
of some other species. Using the biological category Homo sapiens to define
‘personhood’ and to determine who has legal status is arbitrary, and it makes little

sense given what we know of evolutionary processes. Because efforts to justify using

264



species membership as grounds for conferring personhood invariably depend on
appeals to criteria that are entirely separate and outside the realm of taxonomic
classification, this suggests that species membership is, in fact, irrelevant.

The NhRP seeks to have Happy classified as a person based on the capacities
she shares with other persons. If persons are defined as ‘beings who possess certain
capacities,” and humans usually possess those capacities, then being human can be
used to predict with a degree of accuracy that a particular individual will also have
those capacities and thereby be a person. But it is an arbitrary decision to use human
species membership as a condition of personhood, and it fails to satisfy a basic
requirement of justice: that we treat like cases alike. It picks out a single
characteristic as the something that confers rights, without providing any reason for
thinking it has any relevance to rights.

2. A social contract conception

The Third Department in Lavery I argues that “Reciprocity between rights and
responsibilities stems from principles of social contract, which inspired the ideals of
freedom and democracy at the core of [the US] system of government. Under this
view, society extends rights in exchange for an express or implied agreement from
its members to submit to social responsibilities. In other words, ‘rights [are]
connected to moral agency and the ability to accept societal responsibility in

exchange for [those] rights’.” 124 A.D.3d at 151 (citations omitted).
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The influential social contract theories that emerged in Europe in the 17th and
18th centuries, and which inspired the language and ideals found in the US
Constitution, would disagree with this statement for at least three reasons. These
reasons are: (1) not all rights depend on the existence of a social contract, (2) the
social contract does not produce ‘persons,’ and (3) personhood is not conditional on
bearing duties and responsibilities.

2.1 Not all rights depend on the existence of a social contract

Among the most influential of social contract philosophers are Thomas
Hobbes, John Locke, and Jean-Jacques Rousseau, who maintain that all persons have
‘natural rights’ that they possess independently of their willingness or ability to take
on social responsibilities (Hobbes 1651; Locke 1698; Rousseau 1762). These rights,
which we possess in the state of nature, include the right to absolute freedom and
liberty. Upon contracting with our fellows, we do not become ‘persons’, but rather
‘citizens’; and we do not suddenly acquire rights, but rather give up our natural
rights, sometimes in exchange for civil and legal rights.

Lavery I advances the argument that persons are those who have rights by
virtue of their capacity to bear responsibilities. They acquire those responsibilities
the moment they assent to an “express or implied” social contract. The social
contract, according to this line of thought, is the mechanism whereby persons take

up societal duties and responsibilities, receiving rights in exchange. But this is not
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how political philosophers have understood the meaning of the social contract
historically or in contemporary times.

Rousseau explicitly rejected the idea that the social contract gives rights to
persons, proclaiming, “Man is born free, and everywhere he is in chains” (Rousseau
1762, Book 1, Chapter 1). These chains, for Rousseau, are self-imposed, forged by
ourselves when we give up our natural rights and freedoms and place ourselves under
the authority of another. The social contract ‘chains’ us. We find a similar argument
in Hobbes. What we acquire with a social contract, according to Hobbes, are law and
morality, not rights. In fact, in the act of creating a social contract, we give up nearly
all of our natural rights, save one: the right to life. And what we receive in exchange
for giving up all these rights are not new rights, but rather security in the form of the
protection of the sovereign.

Locke believed that we form societies to protect the institution of private
property. We make a compact to leave the state of nature and form a society because
we have a shared interest in protecting our property, including our own bodies. In
this transition from the state of nature to the state of civil society, we gain some
valuable things, including laws, the executive power needed to enforce the laws, and
judges to adjudicate property disputes. But we lose our previously held natural
rights, including the right to protect ourselves by any means necessary and punish

those who transgress against our property.
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We ought not understand the social contract, therefore, in terms of the
acquisition of rights, per se. Rather, we should think about it in terms of the
acquisition of a single duty: to obey the law.

2.2 The social contract does not produce ‘persons’

In the philosophies of Hobbes and Rousseau, with the advent of the social
contract we see the creation of an ‘artificial man’ (the sovereign or Leviathan), not
a ‘person.’ This artificial man is an abstraction, since no real person could be literally
composed of the rights and powers of others. Rousseau describes this ‘new person’
as a collective created only by a truly democratic social contract. Locke describes a
‘body politic’ to which contractors submit. The sole person or body created by the
social contract, while important, is a mere abstraction, and by no interpretation an
actual person.

The upshot of this is that social contracts create citizens, not persons. Citizens
are individuals who are subject to the laws authorized by the contract. Notably, the
U.S. Constitution mentions the term ‘persons’ fifty-seven times, but it does not
define it. The 14th Amendment, however, distinguishes between persons and
citizens. This is consistent with social contract theory, which holds that only persons
can bind themselves through a contract and, in so doing, become citizens. While
persons do not depend on a social contract, the social contract depends on persons

who will be its ‘signatories.’
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Social contract philosophers have been consistent about the characteristics
that are necessarily possessed by persons who enter into social contracts: they are
rational (i.e., capable of advancing their own interests) and autonomous (i.e., self-
ruling or self-governing). Indeed, it is only because we are rational, autonomous
persons that we can use these capacities to consent to another’s authority over
ourselves. But there is no reason to assume that only humans can meet this definition
of the rational, autonomous person. Elephants possess the requisite characteristics.
The Supreme Court, Bronx County, describes the elephant Happy as ‘“an
autonomous being” and “an extraordinary animal with complex cognitive abilities,
an intelligent being with advanced analytic abilities akin to human beings.” Breheny,
at *10. Happy, in other words, has the qualities social contract theories recognize as
belonging to persons.

It follows from social contract theory that all contractors must be persons, but
not that all persons must necessarily be contractors. There can be persons who are
not contractors—either because they choose not to contract (e.g., adults who opt for
life in the state of nature) or because they cannot contract (e.g., infants and some
individuals with cognitive disabilities). Social contract philosophers have never
claimed—not now, not in the 17th century—that the social contract can endow any

being with personhood. The contract can only endow citizenship on persons who

exist prior to the contract and agree to it. If persons did not exist before the contract,
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there would be no contract at all since only persons can contract. Personhood,
therefore, must be presupposed as a characteristic of contractors in social contract
theories.

2.3 Personhood is not conditional on bearing duties and responsibilities

In Lavery II, the First Department claims that “nonhumans lack sufficient
responsibility to have any legal standing.” 152 A.D.3d at 78. The Third Department
in Lavery I also argued that, “unlike human beings, chimpanzees cannot bear any
legal duties, submit to societal responsibilities or be held legally accountable for
their actions,” and thus cannot have legal rights. 124 A.D.3d at 152.

The NhRP has argued that an entity is a ‘person’ if she can be the subject of
rights or can bear legal and societal responsibilities. The reason for this broader
understanding of ‘person’ is that not all persons can be held accountable for their
actions and bear societal duties. Infants, children, and those found not guilty by
reason of insanity cannot be held accountable and cannot bear legal or societal
duties. They are, nonetheless, persons with legal rights. Bearing responsibilities is
not a prerequisite of personhood.

At issue in the case of Happy is not whether she can bear legal duties or be
held legally accountable for her actions, but whether she is a person and has legal
rights. Among individuals, only those who are already legally recognized as persons

can have legal duties and responsibilities. Things cannot. The personhood of
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elephants, therefore, cannot be conditional on bearing legal duties and
responsibilities, because being legally recognized as a person is and must be
logically prior to bearing legal duties and responsibilities. The writ of habeas corpus
challenges the status of ‘thing’ currently ascribed to Happy. The trial court has
agreed that Happy is “more than just a legal thing, or property,” Breheny, at *10, just
as Justice Fahey in Nonhuman Rights Project Inc on Behalf of Tommy v. Lavery, 31
N.Y.3d 1054, 1059 (2018) (Fahey, J., concurring) found that a chimpanzee is “not
merely a thing.”

2.4 Conclusions regarding the social contract

While legal duties, legal accountability, and societal responsibilities are
acquired by citizens under social contracts, neither the status of citizenship nor
personhood depend on the ability to bear those duties and responsibilities. Many
humans who are uncontroversially legally recognized as persons and citizens cannot
bear those duties and responsibilities and cannot be held legally accountable for their
actions. Therefore, whether or not Happy can bear legal duties and responsibilities,
or be held legally accountable, is irrelevant to her legal status as a person. Secondly,
social contracts do not create the rights associated with personhood. In agreeing to a
social contract, we give up our natural rights in exchange for other societal benefits.
Finally, social contract philosophers have consistently maintained that social

contracts do not make us persons, but rather create citizens out of existing persons.
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Personhood, and the requisite possession of autonomy and rationality, is a
precondition of being party to a social contract. Indeed, it is hard to imagine how it
could be otherwise. The trial court agreed that Happy is rational and autonomous,
and thus, under a social contract view, she qualifies as a person.

3. Community Membership

3.1 A community membership conception of personhood

Noting that she is constrained by case law and legal precedent, Justice Tuitt
finds in the decision of the Supreme Court, Bronx County that Happy is not a
“person.” Breheny, at *10. Justice Tuitt's decision references Lavery II concerning
the legal status of the captive chimpanzees Kiko and Tommy. In that decision, the
First Department finds that humans who lack the ability to acknowledge legal duties
and responsibilities, such as infants and comatose individuals, are still persons
because such individuals are members of “the human community,” but since Kiko
and Tommy are not members of the human community, they cannot be persons. 152
A.D.3d 78.

One interpretation of 'human community' puts the exclusive emphasis on
'human,' understood as a biological category, so that 'human community' is a
synonym for 'members of the species Homo sapiens.' This interpretation amounts to

the species membership view dismissed in Section 1.
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A second interpretation puts the emphasis on 'community, referring to
membership in a community of which humans are members. On this view,
personhood is not just grounded in discrete traits or capacities of individuals. Rather,
personhood is something that we achieve through development and recognition
within a community of individuals. This idea is captured in the Ubuntu philosophy
of personhood stated as “I am because we are,” in which personhood arises from
participating in the social life of a community of persons, or, as stated in a traditional
Zulu saying, “a person is a person through other people” (Eze 2010: 94).

There are different ways of interpreting the idea of membership in a
community of persons. We discuss two such views below—which we call Wide and
Narrow—and show that on both of them, Happy should be seen as a member of a
community of persons.

3.2 The Wide view

According to the Wide view, someone is a member of a community of persons
because they are embedded in interpersonal webs of interdependency, trust,
communication, and normative responsiveness (i.e., our behavior is informed by
various norms). Persons do not exist as independent islands, floating free of each
other.

On this view, children and individuals with cognitive disabilities are clearly

persons even if they cannot enter into contracts or bear certain legal responsibilities.

273



The fact that they have guardians for certain legal purposes, far from disqualifying
them from personhood, confirms that they are members of these webs of social
connection. We all are dependent on others at some points in our lives, and
interdependent at all times. Infants depend on their parents and caretakers to feed
them, teach them a language, and help them to see the world from others'
perspectives. Adolescents and some individuals with cognitive disabilities may not
have all of the capacities of mature, developmentally typical adults, and may not
have all of the moral duties and citizenship responsibilities that come with them, but
they are embedded in the web of interpersonal relationships on which personhood
rests.

The Wide view recognizes the psychological reality that our individual
capacities and identities are formed in social interaction (and, by implication, it
recognizes the profound harm caused by unlawful detention and denial of society).
It also avoids the exclusionary tendencies of conceptions of personhood that require
high thresholds of individual capacity. The Wide view has been endorsed in
particular by philosophers of disability, who emphasize that individuals with
cognitive disabilities, like everyone else, are persons because of their embeddedness
in social relations (Kittay 2005; Silvers and Francis 2015; Arneil and Hirschman

2016). Personhood rights help to ensure that individuals are able to form and
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maintain appropriate social bonds, while protecting them from the arbitrary power
of others to detain, confine, neglect, or isolate them.

Happy is embedded in interpersonal webs of dependency, meaning, and care
with other human persons, and so is part of a human community. When she was
captured as an infant, humans denied Happy her membership in an elephant
community. She has lived at the Bronx Zoo for four decades, and is a member of a
human community and embedded in social relationships with humans, and so she,
too, should be protected when others exercise arbitrary power over her. Happy
remains a member of a community with humans because, however inadequate her
care, she 1s dependent on her keepers for food, water and shelter, and, as evidenced
by the NhRP lawsuit and this brief, there are humans who recognize her as part of
the community. The fact that Happy 1is simultaneously the subject of
instrumentalization and the subject of legal advocacy shows that her membership is
disputed. But this has also been true for many humans seeking habeas corpus relief.
Indeed, one of the functions of habeas corpus is to protect members of the
community who are being treated as things.

In short, the Wide view accepts the link between personhood and community,
but denies that community membership is exclusive to human beings, not least
because we have in fact brought nonhuman individuals, such as Happy, into our

community. Membership in a human community is available to any individual who
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is embedded in the relevant relationships of interdependency and who would suffer
if excluded from those relationships.

3.3 The Narrow view

One could adopt a less inclusive conception of community. On the Narrow
conception, '‘personhood-as-community-membership' requires persons to have traits
that are more than sentience or vulnerability to harm, but less than the capacity to
bear legal responsibilities. These traits may be biological or psychological.

Biological traits are exemplified by such properties or characteristics as
having forty-six chromosomes or having human parents. This would be a return to
the view that only members of the species Homo sapiens qualify for personhood,
and, as argued in Section 1, restriction of personhood on the basis of species is
arbitrary and unsupported by the biological sciences.

Psychological traits are mental capacities: having beliefs and desires, for
example, or emotions, autonomy, and rationality. We will have more to say about
such capacities in Section 4, where we will discuss the psychological capacities
sufficient for personhood.

The key point for our purposes is that, as will be shown in Section 4, this
Narrow view will include Happy as a person. She is clearly the kind of psychological
being found in our community. As we note again, in her decision Justice Tuitt

“recognizes that Happy is an extraordinary animal with complex cognitive abilities,
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an intelligent being with advanced analytic abilities akin to human beings.” Breheny,
at *10. While Happy is not a member of the species Homo sapiens, she is clearly
relevantly similar to humans in the kind of psychological being she is, as it is
reasonable to ascribe to her such psychological traits as beliefs, rationality, desires,
emotions of care, as well as the capacity for autonomy.

3.4 Conclusions regarding community membership

The idea that personhood has a social dimension, and is importantly linked to
membership in the human community, is familiar and plausible. However, we cannot
simply assume that it excludes Happy.

If one accepts either the Wide or Narrow view of human community, Happy
is a person. On the Wide view, to be a person is to be embedded in social
relationships of interdependency, meaning, and community. Happy clearly meets
this criterion: we have made Happy part of our human community of persons by
embedding her within relations of care and intersubjective response, and rendering
her vulnerable to forms of exclusion from this community. On the Narrow view, to
be a person requires not just social embedding, but also the possession of certain
basic, and familiar psychological capacities, such as beliefs, desires, emotions,

rationality, and autonomy. It is reasonable to think that Happy has these capacities.
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On either the Wide or Narrow view, Happy is a member of our community,
and so is owed protection from the arbitrary power of others to define her social
conditions.

4. Capacities

The decision of the Supreme Court, Bronx County does not dispute the claims
made by elephant experts about the cognitive, affective, or behavioral capacities of
elephants, whether free-living or captive. As we have already noted, Justice Tuitt
also affirms that Happy is “an intelligent, autonomous being.” Breheny, at *10.
Citing Lavery I and Lavery 11, concerning the legal status of the captive chimpanzees
Kiko and Tommy, Justice Tuitt notes that she is bound by the ruling that “animals
are not ‘persons.’” Breheny at *10. Notwithstanding these previous rulings, it
remains a fundamental claim made by the NhRP that the capacity for autonomy is
sufficient for personhood. To defend the NhRP’s claim about autonomy, we provide
a brief analysis of personhood that is consistent and ensures that all those human
beings commonly regarded as persons remain so, but does not introduce ad hoc
exclusions of other beings who also meet the criteria. If elephants possess the same
relevant capacities that qualify humans as persons, then the reasonable conclusion
should be that elephants are also persons.

4.1 Conditions of personhood
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The philosopher John Locke described what it is to be a person this way: “a
thinking intelligent being that has reason and reflection and can consider itself as
itself, the same thinking thing in different times and places; which it does only by
that consciousness which is inseparable from thinking and...essential to it” (Locke
1689, II. XXVII .9, p.280). Though Locke’s view is still influential, contemporary
philosophical discussions of personhood tend to provide a more explicit breakdown
of core capacities. Of those commonly listed, we find reference to autonomy
(minimally, to act voluntarily or to control our behavior in light of our preferences
or goals), emotions, linguistic mastery, sentience (the capacity for conscious
awareness, sensation, pleasure, and pain), rationality, reflective self-awareness (that
is, being aware of ourselves as ‘selves’), and reciprocity (e.g., Andrews 2016;
DeGrazia 2007; Dennett 1988; Rowlands 2019).

There is no disputing the personhood of individuals who possess all of these
capacities. However, there is no way to hold that possessing all of these capacities
is necessary for personhood without excluding some humans who lack one or more
of them. Furthermore, most of these capacities develop gradually in humans, so
possession of them is not a clear-cut matter. Instead, to be a person one must have
multiple personhood-making capacities, although which ones cannot be non-

arbitrarily specified. Conceiving personhood in this way means that there is no
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defensible minimum threshold of capacities that can definitively draw a line
separating persons from near-persons or non-persons (DeGrazia 2007).

As noted earlier, the lower court ruling acknowledges the affidavits submitted
by a number of respected elephant experts in support of the view that elephants share
many relevantly similar characteristics with humans regarded as persons. Examples
include self-awareness, with evidence from a mirror self-recognition study (e.g.,
Bates and Byrne Aff.). Importantly, of the three elephants involved in that study,
Happy was the research subject in the experiment who demonstrated mirror self-
recognition (Plotnik, de Waal, and Reiss 2006).

Evidence that elephants may have strong emotional bonds is found in their
empathetic responses to others who are struggling or in distress. Such responses
demonstrate expectations of normal elephant behavior, a recognition of another’s
need, and an understanding of what to do to meet those needs. Interestingly, their
behavior markedly changes around others who have died (their vocalizations and
movements are noticeably subdued), prompting experts to talk of “mourning” (e.g.,
Poole Aff)). Further evidence of emotional bonds includes having preferred
community members or “friends” (de Silva, Ranjeewa, and Kryazhimskiy 2011).
The elephant experts also agree that Asian elephants can engage in means-end
reasoning to solve problems and cooperate to achieve a beneficial goal (evidence of

both a level of rationality and intentional planning). These observations point to the
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presence of goals, desires to satisfy goals, and preferences. That Asian elephants can
control their behavior is demonstrated by a cooperative experiment referenced in the
elephant experts’ affidavits (Plotnik et al 2011). Such experimental results suggest a
capacity for self-control and voluntary behavior. Given the evidence that elephants
are autonomous, emotional, self-aware, sentient beings who have beliefs and desires,
elephants fulfill the requirements for personhood on a capacities conception.

4.2 Personhood and autonomy

The NhRP’s case is based on one particular capacity—autonomy—and this is
for good reason. For one, it is a capacity that philosophers have historically
associated with personhood. A traditional conception of personhood is framed in
terms of autonomy where that capacity requires a great deal of cognitive
sophistication. For example, it requires the ability to abstractly consider principles
of action and judge them according to prudential values or rationality (see Johnson
and Cureton 2017). This traditional conception has been criticized given that few
humans engage in abstract reflection before every action, and yet we are still acting
autonomously (as opposed to acting under the influence of a mind-altering substance
or because of a compulsion). On the traditional view, humans would be rarely
autonomous, and young children and some humans with cognitive disabilities would

fail to be autonomous actors, despite appearances to the contrary.
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To address this kind of worry, the bioethicist and philosopher Tom
Beauchamp, together with the comparative psychologist Victoria Wobber, have
suggested that an act is autonomous if an individual self-initiates an “action that is
(1) intentional, (2) adequately informed...and (3) free of controlling influences”
(Beauchamp and Wobber 2014). As the lower court has apparently affirmed by not
contesting the claims in the affidavits provided by elephant experts, elephants such
as Happy can act intentionally (they can respond intelligently to problems and act to
achieve goals), and so they can satisfy (1). The elephant experts also note that
elephants are born with “35% of their adult [brain] weight” (e.g., Moss Aft.).
Coupled with a “[d]elayed development” (e.g., Moss Aff.), this shows the
importance of learning to elephants’ flourishing in adulthood. They, like the
chimpanzees on which Beauchamp and Wobber focus, must learn how to navigate
complex physical and social worlds, and so satisfy (2). Whether elephants act free
of controlling influences will depend on their environment and the options available
to them, but there is no doubt that elephants can so act when they find themselves in
contexts without autonomy-depriving controlling influences.

A second reason to focus on autonomy is that it is a cluster concept. As
highlighted by Beauchamp and Wobber, it brings together capacities to act
intentionally (which assumes capacities to form goals and direct one’s behavior) and

to be adequately informed (which assumes capacities to learn, to make inferences,
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and acquire knowledge through rational processes), each of which requires
sentience. This means that an autonomous capacity requires other personhood
capacities, namely sentience and rationality. So understood, evidence of autonomy
is sufficient evidence of personhood. Thus, elephants qualify as persons on
autonomy grounds alone.

4.3 Why elephant autonomy matters

A final reason for the NhRP’s focus on autonomy is the concept’s direct
connection to ethics. Violating someone’s autonomy is widely regarded as a harm.
After all, autonomous individuals have a basic interest in exercising their autonomy,
and to violate it is to violate a basic interest (Beauchamp and Childress 2001). This
brings us to another point of contention in the cases involving the chimpanzees Kiko
and Tommy, as noted by Justice Tuitt. The appellate court in Lavery II, relying on
the Fourth Department in Nonhuman Rights Project Inc ex rel Kiko v. Presti, 125
A.D.3d 1334 (4th Dept. 2015), ruled that habeas corpus relief was unavailable to
Kiko or Tommy because the NhRP is not seeking their release from captivity but
rather their relocation to a suitable sanctuary. 152 A.D.3d at 79. Justice Tuitt seems
to disagree with this way of thinking about the options on the table with regards to
Happy. She uses terms like “solitary, lonely one-acre exhibit” to describe Happy’s

current housing in contrast to “an elephant sanctuary on a 2300 acre lot.” Breheny,
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at *10. This is a contrast in both social opportunities and space for movement and
exploration.

Our discussion of autonomy provides a way to distinguish Happy’s current
captive conditions from those afforded her in a sanctuary. As noted by Justice Tuitt,
Happy is currently housed alone in a relatively small space. An option is to have her
moved to an appropriate elephant sanctuary. Should Happy be relocated to such a
sanctuary, several things change: she will no longer be housed alone, she will have
liberty to roam, explore, and forage, she will have the opportunity to develop and
exercise typical elephant social capacities, all the while expanding her goals and
preferences to reflect the greater opportunities afforded her. In Happy’s current
conditions of captivity, her interests in acting autonomously are violated. An
appropriate sanctuary promises not only much greater liberty, but a setting where
her autonomous capacities can be better respected (Stewart Aff.).

4.4 Conclusions regarding capacities

The NhRP argues that elephants are persons under a capacities approach to
the concept of personhood. This reflects their view that this concept of personhood
is already enshrined in law and that, as it stands, it applies to elephants just as it does
to humans. Affidavits by a number of eminent elephant experts have attested to the
fact that elephants possess the relevant capacities to qualify as persons, and the lower

court has not disputed these claims. Importantly, a capacities account of personhood
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makes no reference to species identity. It is no coincidence that contemporary
philosophers writing on personhood using a capacities conception are open to the
existence of nonhuman persons (Andrews 2016; Rowlands 2019). If elephants
possess the relevant person-making capacities, whatever they might be, then logical
consistency requires that they too qualify as persons. Given our discussion above,
we think that there is only one inescapable conclusion: that on a capacities
conception of personhood, Happy qualifies as a person.
IV. Conclusion

In rejecting habeas relief for Happy, an elephant, the lower court referenced
previous decisions concerning a different nonhuman species, chimpanzees. As we
have argued, of the four conceptions of personhood contained in those previous
decisions, species membership is arbitrary and must be rejected, while the other three
imply that Happy is a person. This Court should recognize that when criteria for
personhood are reasonable and consistently applied, Happy satisfies them and is

entitled to habeas corpus relief.

Dated: July 16, 2020
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INTEREST OF AMICI CURIAE

Professor Justin Marceau is a habeas corpus scholar and the Brooks Institute
Research Scholar at the University of Denver, Sturm College of Law. He has been
a full-time law professor at the University of Denver, Sturm College of Law for
eight years, and was awarded tenure in 2012. During the Spring of 2020, he was a
visiting professor at Harvard Law School where he taught both criminal procedure
and animal law. He specializes in constitutional and criminal law with an emphasis
on habeas corpus procedures and regularly teaches habeas corpus courses in
addition to criminal law and advanced criminal procedure. He regularly researches
and writes in the field of habeas corpus. He co-authored the book Federal Habeas
Corpus, Lyon, Andrea D., Hughes, Emily, Prosser, Mary & Marceau, Justin,
Federal Habeas Corpus Carolina Academic Press, (2d ed. 2011), and has written
approximately 15 scholarly papers dealing with issues related to habeas corpus.
His publications have been cited by numerous courts, including the U.S. Supreme
Court and state supreme courts. His work has also been cited by more than 400
scholarly works, including leading treatises such as Federal Habeas Corpus
Practice and Procedure and Criminal Procedure. Randy Hertz & James S.
Liebman, Federal Habeas Corpus Practice and Procedure (6th ed. 2011); Wayne R.

LaFave et al., Criminal Procedure (3d ed. 2014). His habeas corpus publications
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have appeared in the Yale Law Journal, the William & Mary Law Review, the
Hastings Law Journal, and many others.

Samuel Wiseman is a Professor of Law at Penn State Law in University
Park. After graduating from law school, he served as a law clerk to Chief Justice
Wallace B. Jefferson of the Supreme Court of Texas and to Judge Fortunato P.
Benavides of the United States Court of Appeals for the Fifth Circuit. Between
2009 and 2010, Professor Wiseman served as a Fellow in the Texas Solicitor
General’s Office, focusing on post-conviction litigation before the Fifth Circuit. He
has written numerous articles on habeas corpus and post-conviction remedies, and
his works on these topics have appeared in the Minnesota Law Review, the Boston
College Law Review, and the Florida Law Review.

Professors Marceau and Wiseman submit this brief as habeas corpus
scholars and practitioners in support of the Nonhuman Rights Project, Inc.’s
(“NhRP”) appeal to this Court and to attest that the case brought by the NhRP on
behalf of an elephant named Happy is of significant importance to the meaning and
development of habeas corpus as an equitable doctrine. The previous courts’ that
have addressed the matter have issued decisions that are in tension with our
understanding of the core tenets of the historical Writ of habeas corpus. See People
ex rel. Nonhuman Rights Project, Inc. v. Lavery, 124 A.D.3d 148 (3d Dept. 2014)

(“Lavery”); Nonhuman Rights Project, Inc. ex rel. Tommy v. Lavery, 152 A.D.3d
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73 (1st Dept. 2017) (“Lavery II”’). Specifically, there is nothing in the common law
that confines the habeas procedures available to challenge one’s confinement to
humans alone.

With respect to the particular questions raised here, Justin Marceau has long
taken an active scholarly and practitioner interest in the law’s treatment of
disadvantaged humans and nonhuman animals. Justin Marceau and Samuel
Wiseman submit this brief because of their interest in ensuring that the law is
applied consistently and equally to those who deserve its protection. Justin
Marceau and Samuel Wiseman strongly urge this Court, in keeping with the long-
established use of habeas corpus, and the policies motivating those long-settled
legal standards, to recognize Happy as a legal person for purposes of habeas

corpus, and thus eligible to be considered for release to a sanctuary.

INTRODUCTION AND SUMMARY OF ARGUMENT

One of the greatest blemishes on our justice system is the wrongful detention
of persons. The Writ of Habeas Corpus is one of the tools available to correct
injustices by requiring a person’s captors to justify the person’s imprisonment to
the courts. While the Writ has provided a procedural vehicle for vindicating the
right of thousands of humans to not be unlawfully detained, this brief argues that
the time has come to consider the Writ’s application to other cognitively complex

beings who are unjustly detained. The non-humans at issue are unquestionably
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innocent. Their confinement, at least in some cases, is uniquely depraved—and
their sentience and cognitive functioning, and the cognitive harm resulting from
this imprisonment, is similar to that of human beings.

Happy is an innocent being who is being actively and unjustly confined.
Unless this Court recognizes Happy as a legal person for purposes of habeas
corpus relief and orders her freed, she will be unjustly confined for the remainder
of her life. While Happy’s claim is admittedly novel, this novelty should not
prevent her from seeking habeas corpus relief. See Nonhuman Rights Project, Inc.
on Behalf of Tommy v. Lavery, 31 N.Y. 3d 1054, 1058-59 (2018) (Fahey, J.,
concurring) (“The issue whether a nonhuman animal has a fundamental right to
liberty protected by the writ of habeas corpus is profound and far-reaching. It
speaks to our relationship with all the life around us. Ultimately, we will not be
able to ignore it.”).

There are three primary reasons that this Court should recognize Happy as a

legal person and allow her to benefit from the procedural mechanisms afforded by

! There is an emerging literature that demonstrates that the sort of suffering experienced by
confined humans is in many ways mirrored by cognitively complex animals who are confined.
See, e.g., Lori Gruen, The Ethics of Captivity (Oxford 2014) (devoting several chapters,
including one on elephants, to the impact of confinement on physical and psychological well-
being); Id. at 50 (including a chapter by Catherine Doyle who notes that “Elephants in Zoos face
a variety of problems that are linked to the conditions of captivity, including obesity, abnormal

repetitive behaviors . . . and deadly foot and joint diseases.”). See also Lori Alward, Elephants
and Ethics, at 216 (2008) (“It is not sufficient to show that, say, an elephant has enough to eat
and is free of disease . . . [instead the question is] whether they are able to live fully elephantine
lives.”).
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the common law Writ of habeas corpus. First, Happy should be classified as a legal
person, and thus entitled to habeas corpus, given the overwhelming amount of
scientific evidence showing how cognitively complex and cognitively similar to
humans elephants are. Second, throughout this nation’s history, habeas corpus has
had a symbolic and practical role in bringing about an end to social practices that
are outdated or unjust. The Writ has repeatedly been used in novel ways to bring
about social change that would seem unlikely based on controlling legal principles
at the time, including within the realms of family law, slavery, and detainees being
held in Guantanamo Bay. Finally, applying habeas corpus to non-human animals
like Happy is consistent with the Writ’s historical uses.

To summarize the procedural history of this case, on October 2, 2018, the
NhRP filed a Petition for Common Law Writ of Habeas Corpus on behalf of
Happy in the Supreme Court, Orleans County. On November 16, 2018, the Orleans
Court issued an Order to Show Cause and made it returnable on December 14,
2018, when a hearing on the Petition was held in Albion, New York. In a notice of
motion dated December 3, 2018, Respondents moved to transfer the proceeding to
the Supreme Court, Bronx County or, in the alternative, to dismiss the Petition. On
January 18, 2019, the Orleans Court granted Respondent’s motion to transfer
venue. On February 18, 2020, Justice Alison Y. Tuitt of the Supreme Court, Bronx

County issued her Decision and Order granting Respondents’ motion to dismiss the
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Petition, and did so solely on the basis of the Appellate Division, Third
Department’s holding that nonhuman animals are not “persons” for purposes of
habeas corpus in New York because they lack the capacity to bear legal duties.
Lavery, 124 A.D.3d 148 (3d Dept. 2014).

ARGUMENT

I. Happy Should be Classified as a Legal Person and Entitled to Habeas
Corpus.

A “legal person” is any entity capable of possessing a legal right. There i1s no
principled reason that elephants, such as Happy, should be deprived of legal
personhood in the context of habeas corpus. As an elephant, Happy is an intelligent
being who understands her surroundings and experiences suffering much like a
human being would in circumstances of unjust confinement. Moreover, the notions
of guilt and innocence underlying the habeas corpus doctrine apply equally to
nonhuman animals like Happy. Happy—as an autonomous and self-determining
being, innocent and unjustly confined—should be recognized as a legal person
who is entitled to the common law right to bodily liberty protected by habeas
corpus, as historically used by persons imprisoned under similar unjust
circumstances.

A. Captive Nonhuman Animals are Intelligent and Experience Suffering.

In just the past decade, advances in the scientific community’s

understanding of DNA has played a transformative role in our justice system. It
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has allowed us to exonerate and liberate innocent persons that were previously
found under the highest standard of proof known to law—proof beyond a
reasonable doubt—to be guilty. Science of a similarly profound and powerful
character is beginning to change our understanding of the effects of confinement
on nonhuman animals.

DNA and other scientific advances have allowed the scientific community to
coalesce around a recognition that the cognitive function of certain cognitively
complex nonhuman animal species, including Asian and African elephants, rivals
that of humans.? Even beyond the sequencing of DNA, there is a growing
consensus that nonhuman animals have sentience, consciousness, emotions,
autonomy, and other brain functioning that is remarkably similar to that of humans.
In 2013, a group of leading scientists signed the “Cambridge Declaration on
Consciousness,” which explained that “non-human animals have the
neuroanatomical, neurochemical, and neurophysiological substrates of conscious

states along with the capacity to exhibit intentional behaviors.” It went on to

2 It is virtually unchallenged in the scientific community that the DNA of humans and certain
nonhuman animals are remarkably similar. See American Museum of Natural History, DNA:
Collecting Humans and Chimps (“Humans and chimps share a surprising 98.8 percent of their
DNA.”). A recent article in Scientific American clarifies: “In 1871 Charles Darwin surmised that
humans were evolutionarily closer to the African apes than to any other species alive. The recent
sequencing of the gorilla, chimpanzee and bonobo genomes confirms that supposition and
provides a clearer view of how we are connected: chimps and bonobos in particular take pride of
place as our nearest living relatives, sharing approximately 99 percent of our DNA, with gorillas
trailing at 98 percent.” Wong, Kate, Tiny Genetic Differences between Humans and Other
Primates Pervade the Genome, Sci. Am. (Aug. 19, 2014).
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explain that “the weight of evidence indicates that humans are not unique in
possessing the neurological substrates that generate consciousness.”

The research is increasingly conclusive: nonhuman animals can feel, and
suffer, and in fact have brains that function very similarly to our own. Bekoff,
Marc, Scientists Conclude Nonhuman Animals are Conscious Beings, Psychology
Today (Aug. 10, 2012). Elephants in particular are known for their mental aptitude
and deep emotional capacities, both of which are strikingly similar to human
cognition. Jabr, Ferris, The Science Is In: Elephants Are Even Smarter Than We
Realized, Sci. Am. (Feb. 26, 2014). Indeed, Judge Tuitt even recognized that
“Happy is an extraordinary animal with complex cognitive abilities, an intelligent
being with advanced analytic abilities akin to human beings.” The Nonhuman
Rights Project, Inc. v. Breheny, Index No. 260441/2019, Decision and Order (Feb.
8, 2020). Because elephants have complex emotional and cognitive experiences,
they are vulnerable to mental and physical suffering in unjust and cruel
confinement, just as a human would be.

Judge Tuitt also remarked, “Happy is more than just a legal thing, or
property. She is an intelligent, autonomous being who should be treated with
respect and dignity, and who may be entitled to liberty.” /d. It is because of the

intense and concrete suffering associated with unjust imprisonment that habeas
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corpus developed in the first place—if unjustly confined elephants suffer in the
way a human would, the same remedy should protect elephants, too.

B. Exonerations and Notions of Innocence are Equally Applicable to
Humans and Nonhumans.

There is a fundamental obligation to obey laws. This obligation classifies
individuals who break laws as guilty, and individuals who do not as innocent.
Writs of habeas corpus first and foremost allow those who are innocent, yet
incarcerated, to be released from their unjust confinement and exonerated from
their initial guilt. These fundamental principles of guilt and innocence or wrongful
confinement are equally relevant to nonhuman animals and Happy’s current
confinement.

Nonhumans can likewise be guilty or innocent. Indeed, nonhumans have
previously been pardoned or granted clemency. Emprise Pardon Rejected, Dayton
Beach Morn. J. (Sept. 28, 1977), (discussing a corporation’s request for a formal
pardon to President Carter); White House Rejects Emprise Pardon, Chi. Trib.
(Sept. 29, 1977); see also Everett, Ronald, and Deborah Periman, “The Governor’s
Court of Last Resort:” An Introduction to Executive Clemency in Alaska, 28
Alaska L. Rev. 57, 89 (2011) (discussing a governor’s grant of such a pardon);
Sarah Schindler, Pardoning Dogs,  Nevada Law Journal  (Forthcoming 2020),

available at https://papers.ssrn.com/sol3/papers.cfm?abstract 1d=3551251.

Additionally, at least one federal court has granted a corporation’s request for a
9
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writ of coram nobis (or a writ of error). United States v. Mett, 65 F.3d 1531, 1534
(9th Cir. 1995).

While nonhuman animals are not indicted for crimes, that does not
necessarily mean they cannot be exonerated or deemed innocent. While
exoneration 1s generally thought of as a criminal conviction being reversed, the
actual meaning of exoneration is much broader, meaning “[t]he removal of a
burden, charge, responsibility, or duty.” Black’s Law Dictionary (10th ed. 2014).
Under this definition, being released from unwanted and cruel confinement would
constitute exoneration. Since habeas corpus is historically used to secure
exonerations, it has application in this context.

Additionally, the law allows certain defenses for nonhuman animals when
they conduct “criminal” behavior, indicating that the law more broadly does
recognize some form of “guilt” or “innocence” for animals. For example, leading
criminal law theorist Markus Dubber has observed that animal control statutes
often function in ways that are very similar to human criminal codes. Not only are
the definitions of “offenses familiar from criminal codes,” the animal control codes
“lay out defenses to an allegation of dangerousness analogous to the defenses

recognized in criminal law.” Dubber, Markus, Victims in the War on Crime: The

Use and Abuse of Victims’ Rights 44 (2006).
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Examining the New York animal control code, Dubber noted that an
otherwise (criminally) dangerous dog has several available defenses including

99 ¢¢

“defense of others,” a “defense of property,” “self-defense,” and even an “extreme
emotional disturbance” or provocation defense. /d. at 44-45 (quoting NY Agric. &
Mkts. § 123(4) (2011)); see also Colo. R. Stat. § 18-9-204.5 (applying defenses to
“dangerous dogs”). In other words, although nonhuman animals may not be
subjected to criminal prosecution in a formal sense, when an animal’s actions are
subject to review by the state for their propriety, it is taken for granted that some
defenses available to humans may also justify the acts of a nonhuman animal.
Dubber, Victims in the War on Crime, at 45 (“If anything the canine versions of
these defenses are more generous than the human ones.”). Therefore, some
nonhuman animals are already exonerated in a sense through codified state
procedures providing relief from unwanted incarceration or execution.

Moreover, animals—and elephants in particular—have certainly been
deemed guilty, and they have even been executed as a response to unwanted, or
even criminal, action or behavior. In 1903, for example, Topsy the elephant was
executed by electrocution after killing a human. Eschner, Kat, Topsy the Elephant
was a Victim of Her Captors, Not Thomas Edison, Smithsonian Magazine (Jan. 4,

2017). In 1916, the elephant Big Mary was hung, twice—the first rope broke and

she slammed into the ground, where she writhed for hours before a second chain
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was found—after killing a trainer. Krajicek, David, ‘Fed Up’ Circus Elephant Big
Mary Lynched for ‘Murder’ In 1916, New York Daily News (Mar. 14, 2015).

If nonhuman animals can bear guilt and innocence, it is a plausible logical
extension that nonhuman animals should also be able to be avail themselves of the
mechanisms to secure an exoneration. Though not indicted for a crime, Happy is
undoubtedly innocent. In other contexts, the law recognizes the concept of an
innocent nonhuman entity, including corporations and nonhuman animals. Happy’s
innocence should weigh in favor of allowing her to benefit from the Writ of habeas
corpus.

Moreover, without this type of procedural vehicle, Happy has no possible
remedy to secure relief from the cruel confinement conditions, and her treatment
could become even worse—potentially leading to her death. If even the most
sentient animals confined in the worst conditions, like Happy, are never entitled to
habeas relief, humans could continue to cruelly confine animals, and even execute
sentient, emotionally and cognitively complex individuals. Such a result seems

unjust, and unnecessary as a matter of habeas history and practice.

I1. The Writ of Habeas Corpus has Historically Been Used in Novel Situations
to Bring About Social Change.

Habeas corpus has been used throughout history in situations where no

precise legal solution existed under codified law, but where leaving the status quo
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unchallenged would be unjust. Halliday, Paul D., Habeas Corpus: From England
to Empire 133 (2010).

A. Family Law

In the seventeenth century, the King’s Bench in England utilized habeas
corpus to grant relief to women and children in novel family law situations. /d. at
121-32. At that time, women were considered the property of their husbands. /d at
124. As such, women subjected to abusive situations had absolutely no legal
vehicle to seek relief. /d. Similarly, children in abusive environments had no legal
means of escaping abusive environments. Since women and children were deemed
by the law to be less than full legal persons, many courts would have certainly
scoffed at the idea that habeas corpus would be available to such parties.?

Yet time and again, despite the formalistic barrier presented by the lack of
legal personhood, habeas corpus offered a unique and powerful way to seek and
achieve justice. Habeas corpus provided the procedures to realize reform that was

out in front of statutorily mandated protections.

3 Peter Singer has eloquently retold the history of mocking the ascension of beings deemed less
than human. “The idea of “The Rights of Animals™ actually was once used to parody the case for
women’s rights. When Mary Wollstonecraft published her Vindication of the Rights of Women
in 1792, her views were widely regarded as absurd, and before long, an anonymous publication
appeared entitled A Vindication of the Rights of Brutes. The author of this satirical work (now
known to have been Thomas Taylor, a distinguished Cambridge philosopher) tried to refute
Mary Wollstonecraft’s arguments by showing that they could be carried one stage further. If the
argument for equality was sound when applied to women, why should it not be applied to dogs,
cats, and horses?” Peter Singer, Animal Liberation, first published 1975, 2nd ed., 1990 (Ecco,
New York), pp.1.
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For example, instead of letting the women and children suffer, the King’s
Bench, under the leadership of Sir Matthew Hale, used the Writ of habeas corpus
to protect women and children from their abusive, often politically powerful,
husbands and fathers. Id. at 122-32. Habeas corpus was the only way those women
and children could seek protection from their “captors”. Id. at 124. Importantly,
habeas corpus was not used simply as a tool to secure freedom from abusive
“captors,” but rather was also used to “assign custody”—women and children
could be transferred to a different, non-abusive household. /d. at 129. This use of
the Writ demonstrates that it can be used for more than simply seeking release
from custody, but rather includes transfer to a safer environment, even if the end
result was not utter liberation. /d.

B. Slavery

The King’s Bench also used habeas corpus to give relief to slaves in England
when none was available as a matter of statutory right. For example, eighteenth-
century slave James Somerset was able to become legally visible by seeking
habeas corpus relief despite being deemed a legal “thing,” not a “person.” Wise,
Steven M., Though the Heavens May Fall: The Landmark Trial That Led to the
End of Human Slavery 1X (Da Capo Press 2005). He was a legal “thing” when he

landed in England in 1769, having been captured as a boy in Africa, then sold to a
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merchant in Virginia, Charles Steuart, for whom he slaved for two decades. /d. at
XIII, 1-2.

James Somerset’s owner was attempting to remove him from England when
Somerset filed for habeas corpus relief in the King’s Bench. Id. Surprisingly,
though no clear procedural or substantive basis existed for doing so, the Bench
granted James Somerset’s requested habeas corpus relief. James Somerset,
previously designated as a legal “thing,” had existed in law only in relation to his
owner; legal “things,” both living and inanimate, exist under the law solely for the
sakes of legal persons, invisible to civil judges in their own rights. /d. at IX. Yet
habeas corpus offered a flexible and powerful tool for ending an instance of unjust
captivity, despite—or perhaps because of—the legal designation of the entity
seeking relief. James Somerset's legal transubstantiation from “thing” to “person”
at the hands of Lord Mansfield of the King’s Bench in 1772 indeed marked the
beginning of the end of human slavery. Wise, Steven M., Legal Personhood and
the Nonhuman Rights Project, 17 Animal L. 1, 1-2 (2010).

In addition to providing a mechanism for a clear legal transition from
“thing” to “person,” the doctrine of habeas corpus offered additional unique ways
to challenge the legal status quo of slavery. In America, in 1839, for example, a
free black man named Ralph Gould was being held, wrongfully charged as a

runaway slave. Gould had served in the U.S. Navy and had evidence of his military
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discharge and his freedom in his possession. Gould petitioned Chief Judge William
Cranch for a Writ of habeas corpus to avoid being sold as a slave. Despite Gould’s
apparent status as a legal “thing,” the Chief Judge ordered Gould’s release from
prison. National Archives Microfilm Publication M434, Habeas Corpus Case
Records of the U.S. Circuit Court for the District of Columbia, 1820—1863. M433.

These two cases are illustrative of an important part of the history of habeas
corpus. While they did not directly cause the end of slavery, cases such as these
served as a symbolic demonstration that slaves, traditionally treated as legal things,
nevertheless had the ability to challenge a previously unchallenged class of legal
persons: slaveholders. Freedman, Eric M., Habeas by Any Other Name, 38 Hofstra
L. Rev. 275, 277 (2009). Habeas corpus not only provided a powerful legal tool for
preventing unjust confinement of particular individuals, but it also allowed for
deeper challenges to slavery as an unjust institution.

The issues posed by chattelized humans—cognitive, emotive beings
diminished to mere legal property—could often not be accommodated within
ordinary legal categories. Bush, Jonathan, Free to Enslave: The Foundations of
Colonial American Slave Law, 5 Yale J.L & Human 413 (1993). In spite of, or
perhaps because of the lack of alternative legal avenues or frameworks, habeas
provided a procedural vehicle to challenge confinement when no other legal

recourse was available.
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C. Guantanamo Bay

Habeas corpus has also been used to provide non-citizen detainees relief,
despite their incarceration outside of the United States. The United States’ efforts
to combat terrorism after September 11, 2001 led to legislative action regarding the
habeas corpus rights of aliens designated by military authorities as enemy
combatants. Specifically, the Detainee Treatment Act of 2005 and the Military
Commissions Act of 2006 statutorily eliminated habeas rights for enemy
combatants detained at Guantanamo Bay, Cuba. The location of the Guantanamo
Detainee Center was chosen not only for its large land availability and distance
from known terrorist cells, but because it was thought that the statutory and
constitutional rights of non-citizen detainees could be limited if they were not
physically present in the United States itself. However, the United States Supreme
Court in Rasul v. Bush held that a district court does have jurisdiction to hear
habeas corpus petitions by alien detainees at Guantanamo concerning the legality
of their detentions. 542 U.S. 466, 483-84 (2004).

Additionally, in 2008, the Court ruled that Guantanamo detainees possessed
habeas rights because the United States exercised some sovereignty over that
territory. In Boumediene v. Bush, the Supreme Court held that the Suspension
Clause had full effect at Guantanamo Bay, even though Congress had attempted

through legislation to strip federal courts of jurisdiction to hear habeas claims. 553
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U.S. 723, 771 (2008). Therefore, detainees are entitled to the privilege of habeas
corpus to challenge the legality of their detention. /d. In holding that the
Suspension Clause applied at Guantanamo Bay, the Court noted that “at the
absolute minimum” the Clause protects the Writ as it existed when the Constitution
was ratified. Id. at 746-47. Moreover, the Court held that Guantanamo detainees
were entitled to habeas corpus despite the fact that the Court had previously “never
held that noncitizens detained by our Government in territory over which another
country maintains de jure sovereignty have any rights under our Constitution.” /d.
at 771.

II1. Applying Habeas Corpus to Nonhuman Animals, like Happy, is
Consistent with the Writ’s Historical Uses.

Happy is not a human being; however, without intending to dehumanize the
marginalized humans whose recourse to habeas is discussed in this brief, it is
important to note that Happy does share critical and relevant similarities with
unjustly confined humans in terms of sentience, cognition, and emotion. Allowing
Happy the right to petition for habeas corpus is consistent with the history of the
Writ’s functioning in novel situations of evident injustice.

Like the abused women and children in England, Happy is not seeking to be
released into the public, but transferred to a facility that will allow the greatest
possible autonomy. Similarly, the abused women and children were allowed to

seek habeas relief, though the women would not be “freed” from their marriages
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and the children would not be emancipated, but placed in different living situations
where they were guaranteed better treatment. Therefore, one does not necessarily
have to seek a complete and total release from confinement in order to receive
habeas relief—contrary to the opinion of the First Department and Fourth
Department. See Nonhuman Rights Project, Inc. on Behalf of Tommy v. Lavery, 31
N.Y. 3d at 1058-59 (Fahey, J., concurring) (affirming that habeas corpus can be
used to an individual’s release from one facility to a completely different facility).

Additionally, as with the indignity suffered upon human slaves, Happy is
considered to be property and a legal thing. However, property status did not stop
the King’s Bench from allowing James Somerset to seek habeas relief, nor did the
property status of humans prevent Chief Judge Cranch from allowing slaves to
petition to seek habeas corpus relief. Allowing James Somerset to seek relief did
not end slavery, and granting Happy the right to petition for habeas corpus will not
result in all nonhuman animals being declared persons or necessarily freed from
confinement. However, it would serve as an important step, possibly paving the
way for certain individual nonhuman animals to be free from particularly cruel and
unjust confinement.

Finally, like the Guantanamo detainees, Happy has no other legal vehicle to
challenge her confinement. Certainly, animal cruelty statutes, which provide

remedies including criminal punishment for humans who harm nonhuman animals,

311



exist. However, this type of statute provides no substantive basis for nonhuman
animals to challenge their confinement per se. Indeed, courts have rejected efforts
to rely on anti-cruelty statutes as a basis for securing many forms of civil relief for
the animal. Put differently, these statutes simply provide a mechanism for
punishing humans for their cruel treatment of nonhuman animals, rather than
substantively ensuring the wellbeing of the harmed animals.* As such, habeas
corpus is the only substantive legal basis Happy has to challenge and be released
from her confinement.

Habeas corpus has often been a vehicle for prompting social change,
applying to discrete, obviously unjust instances of confinement despite formalistic
legal doctrines that might otherwise bar relief. The Writ is especially powerful
where, as for Happy, there is no other viable legal opportunity or avenue to seek
relief. Therefore, consistent with the Writ’s novel historical uses, this Court should

recognize Happy as a “person” for purposes of habeas corpus relief.

4 It is worth noting that a non-trivial amount of animal protection litigation is focused on a
carceral solution to the problem of animal suffering. It is often argued that advancing the status
of animals as victims in the service of human incarceration is the best way to protect the rights of
animals. The Nonhuman Rights Project, by contrast, pursues litigation that opposes carceral
logics and has more in common with traditional civil rights and movement lawyering. In this
historical moment when the country is searching for alternatives to tough-on-crime solutions to
social problems, litigation seeking access to habeas corpus relief should be recognized as a
unique approach to protecting the dignity of animals. See Justin Marceau, Beyond Cages
(Cambridge 2019).
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§ 3. Petition for writ; contents; annexed papers, MA ST 248 § 3

Massachusetts General Laws Annotated
Part III. Courts, Judicial Officers and Proceedings in Civil Cases (Ch. 211-262)
Title IV. Certain Writs and Proceedings in Special Cases (Ch. 246-258¢)
Chapter 248. Habeas Corpus and Personal Liberty (Refs & Annos)

M.G.L.A. 248§ 3
§ 3. Petition for writ; contents; annexed papers
Currentness
The petition for the writ shall be in writing, signed and sworn to by the person for whose release it is intended, or by a person in
his behalf, and shall state by whom and where the person is imprisoned or restrained, the name of the prisoner and of the person

detaining him, if their names are known, or a description of them, if their names are not known, and the cause or pretence of
such imprisonment or restraint, according to the knowledge and belief of the petitioner.

If the imprisonment or restraint is by virtue of a warrant or other process, a copy thereof shall be annexed, unless it appears that
such copy has been demanded and refused or that, for a sufficient reason, a demand therefor could not be made.

Notes of Decisions (2)

M.G.L.A. 248 § 3, MA ST 248 § 3
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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§ 36. Petition to obtain personal liberty, MA ST 248 § 36

Massachusetts General Laws Annotated
Part III. Courts, Judicial Officers and Proceedings in Civil Cases (Ch. 211-262)
Title IV. Certain Writs and Proceedings in Special Cases (Ch. 246-258¢)
Chapter 248. Habeas Corpus and Personal Liberty (Refs & Annos)

M.G.L.A. 248 § 36
§ 36. Petition to obtain personal liberty
Currentness
Whoever has reason to believe that another person is deprived of his liberty or held in custody in violation of the preceding
section may file a petition, on the oath of the petitioner, in the probate court for the county where such person is believed to
be detained, stating his name, age and general description, where, when and under what circumstances he was deprived of his

liberty, where he is believed to be detained, the name of the person so depriving him of his liberty, if known, the name of his
supposed custodian and any other material facts and circumstances.

Notes of Decisions (3)

M.G.L.A. 248 § 36, MA ST 248 § 36
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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