SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ORLEANS

In the Matter of a Proceeding under Article 70 of the
CPLR for a Writ of Habeas Corpus and Order to Show

Cause,
THE NONHUMAN RIGHTS PROJECT, INC., on AFFIDAVIT OF
behalf of HAPPY, PATRICK THOMAS

Petitioner, Index No. 18-45164
V.

JAMES J. BREHENY, in his official capacity as
Executive Vice President and General Director of Zoos
and Aquariums of the Wildlife Conservation Society and
Director of the Bronx Zoo, and WILDLIFE
CONSERVATION SOCIETY,

Respondents,

STATE OF NEW YORK )
SS.:

S

COUNTY OF BRONX )

Patrick Thomas, PhD, being duly sworn, deposes and says:

1. I currently serve as Vice President and General Curator of
Respondent Wildlife Conservation Soctety (“WCS”) and Associate Director of the Bronx
Zoo. My responsibilities in these roles include overseeing the management of the animals in
WCS’s zoos, and ensuring the Bronx Zoo's compliance with the Animal Welfare Act and
the Association of Zoos and Aquarium’s (“AZA”) accreditation standards.

2. In addition to my responsibilities with WCS, T currently serve as a
member of the AZA Safety Committee, member of the AZA Wildlife Conservation and
Management Committee, énd am WCS’s institutional representative for the AZA's

Elephant Taxon Advisory Group and Species Survival Plan. I also serve as a Board



Committee member of the International Union for Conservation of Nature's Conservation
Planning Specialist Group’s Global Conservation Network.

3. I received a Bachelor of Science degree in Ecology from Ramapo
College, a Master of Arts degree in Animal Behavior from Goddard College, and a Ph.D. in
Biology from Fordham University. 1 currently hold or have had adjunct professor positions
with Ramapo College, Fordham University, Columbia University, and Manhattan College.
Based upon the foregoing, 1 am fully familiar with the facts and circumstances of this
matter.

4. I submit this affidavit in opposition to Petitioner the Nonhuman
Rights Project, Inc.’s (“NRP”) petition for a writ of habeas cofpus on behalf of Happy, an
Asian elephant currently at the Bronx Zoo.

3. Contrary to NRP’s allegations, Happy is not “unlawfully imprisoned”
at the Bronx Zoo.

6. The AZA Standards for Elephant Management and Care and the
Animal Welfare Act are the t§vo primary sets of standards for the care and management of
elephants in AZA-accredited institutions in the United States. As explained below, the
Bronx Zoo’s compliance with these standards helps to ensure that Happy is provided with
excellent care focused on her well-being.

A. The AZA Standards for Elephant Management and Care

7. Attached as Exhibit A are the 2019 AZA accreditation standards and
related policies, which include the AZA Standards for Efephant Management and Care

(“AZA Standards™).



8. The AZA regularly updates its AZA Standards to incorporate best
practices, and develops the Standards in conjunction with animal welfare advocates, field
researchers, and elephant experts.

9. Among other things, the AZA Standards require that “Jo]utdoor
habitats must provide sufficient space and environmental complexity to both allow for and
stimulate natural behavioral activities and social interactions resulting in healthy and well-
adapted elephants,” Ex. A at40.

10.  The AZA Standards include requirements for variation in an
elephant’s environment including varied terrain to allow for exercise as well as “foraging,
wallowing, bathing, digging, and resting.” Id. at 41-42. “While outdoors and weather
permitting, elephants must have regular access to water sources, such as a [sic] pools,
waterfalls, misters/sprinklers, or wallows that provide enrichment and allow the elephants
to cool and/or bathe themselves.” Id. at 45.

11, Additional standards are included for subjects such as elephant diet,
exercise, medical management, foot care, and skin care. Id. at 50, 51, 53

12, Daily behavioral assessments of elephants must be conducted and
recorded in a daily log. Id. at 57.

13.  Elephant care professionals, managers, and directors who work for the
Bronx Zoo are also requiréd to complete AZA’s Principles of Elephant Management
courses.

14,  To remain an AZA-accredited 700, the Bronx Zoo submits annual
reports to the AZA regarding its elephant program and is regularly inspected by AZA
representatives and individuals from peer institutions. An elephant specialist is included in

every AZA accreditation inspection of the Bronx Zoo.



15, OnApril 27, 2018, in response to the Bronx Zoo's most recent report,
the AZA confirmed that the Bronx Zoo s in compliance with the AZA Standards for
elephants,

B. The Animal Welfare Act

16,  In addition to the foregoing, the Bronx Zoo is regulated under the
Animal Welfare Act and Animal Welfare Regulations.

17. .Although the Animal Welfare Act does not contain any elephant-
specific requirements, the Animal Welfare Act’s standards and regulations ensure that
animals receive humane care and treatment at regulated facilities,

18.  Among the many requirements under the Animal Welfare Act, the
Bronx Zoo is required to (i} be licensed by the Secretary of Agriculture of the United States
or his or her representative (7 U.S.C. § 2133); (i} employ “an attending veterinarian who
shall provide adequate veterinary care in compliance with this section™ (9 C.F.R. § 2.40);
and (iil) maintain compliance with standards for “the humane handling, care, treatment,
housing, and transportatioh of animals” (9 C.F.R. § 2.101), which are laid out in 9 Code of
Federal Regulations Chapter I, Subchapter A, Part 3, Subpart F.

19.  Compliance with the Animal Welfare Act is overseen by U.S.
Department of Agriculture (“USDA”) Animal Care, a unit v_vithin the Animal and Plant
Health Inspection Service (“APHIS™).

20.  USDA inspectors make routine, unannounced inspections of facilities
like the Bronx Zoo. The inspections are carried out at least once a year, with follow-up
inspections conducted as needed. Each of the USDA mspectors are either trained in

veterinary medicine or are educated in biological sciences.



21.  Based upon my responsibilities as Vice President and General Curator
for WCS and Associate Director of the Bronx Zoo, I can attest that to the best of my
knowledge, the Bronx Zoo is in compliance with the standards and regulations se; forth
under the Animal Welfare Act. |

22, Happy’s living conditions therefore are not “unlawful” according to
applicable standards.

C. Happy"s routine care program

23.  Happy’s routine care program incorporates the AZA Standards and
requirements under the Animal Welfare Act.

24, On a daily basis, Happy's appetite, food intake, stool appearance and
quantity, overall activity, and responsiveness to keepers are monitored. Happy also receives
baths on a daily basis.

25.  Every day Happy’s keepers assess her body condition, provide her
with various forms of enrichment that encourage mental and physical stimulation, and
engage in positive reinforcement training sessions that help to maintain behaviors used to
facilitate Happy’s care. For example, her keepers familiarize Happy with voluntary
behaviors that facilitate physical examinations of parts of her body, collect blood samples,
engage in trunk washes, and allow foot care.

26.  Onaregular, but not daily, basis the Bronx Zoo conducts voluntary
blood draws and trunk washes to monitor Happy’s health. The Bronx Zoo also regularly
weighs Happy.

27.  Weather permitting, Happy has regular, year-round access to a large,
naturalistic outdoor exhibit in which she may go swimming and engage in other species-

typical behavior, and also has regular overnight access to a large outdoor space.



28.  Happy has developed a familiarity and comfort with her keepers, and
the care they provide her, over these many years. She also recognizes her surroundings as
her familiar, longstanding environment. Suddenly taking her away from this environment
and introducing entirely new surroundings without the support of her keepers could inflict
long-term damage on Happy's welfare,

29.  Happy has also shown in past experiences that she does not respond
well to even temporary, short moves within the Bronx Zoo. 1 believe that transporting
Happy the long distance from the Bronx Zoo across the country to California would cause
severe stress and potentially inflict long-term physical harm upon her.

30.  DBased upon my forty years of expertence and responsibilities in
supervising the care of animals at the Bronx Zoo, including Happy, and to the best of my

knowledge, Happy is currently healthy and well-adapted to her surroundings at the Bronx

Patrick Thomas, PhD
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ACCREDITATION STANDARDS
& Related Policies

SIGNIFICANT ADDITIONS & CHANGES 2015-2019

2019
Animal Welfare & Care: REVISED: 1.5.5, 1.5.14
Safety/Security: REVISED: 11.7.1
Guest Services: NEW: 12.7
Master & Strategic Planning: REVISED: 13.1, 13.2 NEW: 13.3, 13.4. 13.5
2018
Animal Welfare & Care: NEW: 1.5.0, 1.5.6.1, REVISED: 1.4.4, 1.4.7
Veterinary Care: NEW: 2.0.4, 2.6.3.1,2.6.3.2 REVISED:2.6.3
Conservation: REVISED: General Considerations Box, 3.1.1, 3.2.1, 3.2.2
Safety/Security: REVISED: 11.7.2
Guest Services: NEW: 12.5,12.6 REVISED: 12.2,12.4
Standards For Cetacean Care & Welfare
Welfare Consideration Boxes, all sections
2017
Preamble NEW
Animal Weifare, Care, & Management: NEW: 1.2.2, 1.5.13, 1.5.15, 1.6.3, 1.6.4. REVISED:
1.3.1, 1.5.1, 1.5.4, 1.5.7, 1.5.8, 1.5.10, 1.6.1, 1.7.1
Veterinary Care: NEW: 2.0.1, 2.0.3, 2.5.2. REVISED: 2.1.1,2.2.2,2.3.2,2.5.1, 2.6.2
Conservation: REVISED: General Considerations Box, 3.2.1, 3.3.2, 3.3.4
Education and Interpretation: REVISED: 4.2.1, 4.3.1, 4.3.3
Scientific Advancement [formerly Research]: NEW: Section Title, 5.0. REVISED: General
Considerations Bex, 5.2, 5.3
Governing Authority; NEW: General Considerations Box. REVISED: 6.3, 6.5, 6.6
Staff: NEW: General Considerations Box, 7.8.1, 7.12. REVISED: 7.1, 7.3, 7.5, 7.6, 7.8, 7.9, 7.11
Support Organization: REVISED: 8.1
Finance: NEW: 9.6. REVISED: 9.1,9.4
Physical Facilities: NEW: 10.1.0, 10.1.3, 10.2.0. REVISED: 10.1.2, 10.2.1,10.3.1
Safety/Security: NEW: 11.1.2.1, 11.2.0, General Considerations Box [Diving subsection], 11.7.5.
REVISED: 11.1.4, 11.1.5, 11.2.2, 11.2.5, 11.3.6, 11.5.2, 11.5.3, 11.6.3, 11.7.1, 11.7.2,
Guest Services: REVISED: 12.3
Strategic Planning [formerly Other Programs/Activities}: NEW?: Section Title

General Administrative Policies NEW: Elephant Management and Care- Substantial Compliance Extension
2016

Veterinary Care NEW: 2.9.1
Safety/Security REVISED: 11.1.1, 11.2.4
Flephant Standards REVISED: 5.1, 5.2
Occupational Safety of Elephant Care Professionals REVISED: IiLa
AZA Policy on Responsible Population Management: Acquisition, Transfer, Euthanasia, and
Reintroduction REVISED {Acquisitions, Transfers, and Transitions Policy replaced by RPM Policy)
General Administrative Policies NEW: Achieving Accreditation, Determining Compliance,
Elephant Management and Care- Special Welfare Variance, Enforcement of Standards, Last
Minute Inspector Replacement
General Administrative Policies REVISED: Accidents Involving Injury or Welfare
2015
Important Notes: NEW 1. Documentation
Animal Welfare, Care, & Management NEW 1.4.0, 1.5.12 REVISED 1.3.1, 1.3.2, 1.4.4, 1.4.7, 1.4.9
Conservation REVISED 3.2.1
Physical Facilities REVISED 10.2,2
Safety/Security REVISED 11.1.2
Related Policies: NEW Acquisitions, Transfers, and Transitions Policy; Maximizing
Oceupational Safety of Elephant Care Professionals At AZA-accredited and AZA-certified Facilities
General Administrative Policies: NEW Accidents Resulting In Human Fatality , Mid-Cycle Inspections
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IMPORTANT NOTES REGARDING THESE STANDARDS:

1. Documentation: Having proper documentation of programs, activities, and other
occurrences is essential to meeting these standards. If an institution is taking proper steps to
comply with a standard but fails to document such action, it will not be considered in
compliance (for example, having determined that collectors have the necessary permits, but
having no documentation of this).

2. Accreditation and certification standards: These standards are for accreditation
applicants and certification applicants alike. In the case of certification, an education program
is not required, nor are standards directly related to the presence of the visiting public.
However, if the facility has an education program, and/or hosts public groups on a regular basis,
all related standards must be met.

3. Authority: The Accreditation Commission, and its agents, shall determine if a facility is
meeting standards, and incorporating modern zoological practices and philosophies. The
Visiting Committee is an arm of the Accreditation Commission. However, the Accreditation
Commission is the final authority in interpreting these standards and assuring they are applied
equally to all.

4. Order of Sections: Placement of items in this document has no bearing on importance to
accreditation processing as all areas are considered pertinent for the operation of a professional
institution.

5. Performance standards versus engineering standards: With few exceptions, AZA
standards are primarily performance standards (i.e., measuring the level of achievement
considered acceptable to fulfill a performance characteristic, and choice in method for meeting
the goal). This differs from engineering standards, where exact and precisely measured steps
are required to fulfill an engineering characteristic, with little or no variation in method for
meeting the goal.

6. Subjectivity: Due to the large number of variables existing between institutions, some
standards necessarily allow for certain levels of subjectivity by both the Visiting Committee and
the Accreditation Commission. In addition, the opinion of one team may be slightly different
than another team. In such cases, the Accreditation Commission is the final authority in
interpreting these standards and assuring they are applied equally to all.

~. Continuous Progress and Rising Standards: As the science of zoology and aquatic
studies grows in knowledge, so too do AZA standards rise to accurately reflect current
understanding and modern practices, and to drive continuous improvement in institutions
accredited by AZA. What was acceptable under AZA standards in the past may not be
considered sufficient five years later when an institution’s next accreditation inspection takes
place. Institutions are expected to continually progress and improve in all areas so as to keep up
with rising standards and qualify for AZA accreditation.
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DEFINITIONS:

ACCREDITATION: the establishment and maintenance of professional standards and the
qualitative evaluation of organizations in the light of those standards. Through this process a
profession is judged based on criteria selected by experts in that field, rather than by outside
agencies and/or individuals that are not actively employed in that field.

ADJACENT: Next to, close to, adjoining.
AESTHETIC: pertaining to the beautiful.

AQUARIUM: Usually at least one public building which contains aquatic animals. However, the
animals are usually split into numerous exhibits. [For full definition see Basic Definition, 2019
Guide To Accreditation of Zoological Parks and Aquariums.]

CEQ/DIRECTOR: The person with the authority and responsibility for the operation of the
institution. Other titles may include president, chief executive officer, superintendent,
supervisor, manager, etc.

CERTIFICATION: A process similar to accreditation (see “Accreditation” above). In AZA's case,
certification involves review and assessment of facilities that operate in support of zoos and
aquariums, but are typically not open to the public on a regular basis.

CONSERVATION: For the purposes of AZA’s accreditation program, conservation is understood
to be active stewardship of the natural environment, including wildlife, plants, energy and other
natural resources.

CURRENTLY ACCREDITED APPLICANTS: Currently accredited applicants are those
institutions that are AZA-accredited at the time the application is submiited and processed.

ENGINEERING STANDARDS: Standards that require exact and precisely measured steps to
fulfill an engineering characteristic, with little or no variation in method for meeting the goal.

ENRICHMENT: A process to ensure that the behavioral and physical needs of an animal are
being met by providing opportunities for species-appropriate behaviors and choices.

GOVERNING AUTHORITY: The agency with authority to govern the operations of the
institution (such as the city, county/provincial, or federal government body, private corporation,
foundation, society, board of directors, or other similar entities).

INSTITUTIONAL COLLECTION PLAN (ICP): An ICP is a document designed to thoughtfully
assess the reasons for having each taxon in the collection. The ICP should be updatedona_
regular basis (minimally every 5 years). The ICP should include a statement of justification for
all species and individuals in the institution's planned collection. The ICP should consider such
criteria as status in the wild, status in zoos and aguariums, existence and priorities of
cooperative management programs, ability to maintain the species in a physically,
psychologically and socially healthy environment, exhibit value, exhibit snitability, need for
husbandry and other research, recommendations stated in AZA TAG's Regional Collection Plans
and any other issues specific to the institution's mission and vision.
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INTERNATIONAL INSTITUTIONS: Institutions located outside the United States may apply
for accreditation under the same rules as those located within the United States. In some rare
cases, processing of applications for international institutions may not be possible within the
standard six-month time frame, and may require a year or more before the Commission hearing
can be scheduled. In addition, the amount of the Visiting Committee deposit may be higher due
to increased travel costs associated with inspecting institutions located outside of the United
States. If possible, AZA will assign an individual who is fluent in the applicant’s native language
to the inspection teamn for all international institutions, but the questionnaire and all primary
materials submitted must be in English. If AZA is unable to assign individuals who speak the
native language, the institution is responsible for providing an interpreter. Brochures and other
pre-printed materials must be accompanied by a translation. If you have any questions about
this please contact AZA.

MASTER PLAN: A written long-range plan that provides an organization with direction to
develop or improve land, facilities, a building complex, etc.

MENTOR (PEER CONSULTANT): An individual deemed qualified by the Accreditation
Commission to assist an institution in preparing for the AZA accreditation process. The
individual is assigned by the Commission to help the institution identify areas that need to be
addressed, to review and help update policies and procedures, internal documents, record
keeping, and all areas involved in the accreditation process. The mentor can advise as to the
institution’s readiness, and can also provide guidance on assembling the application, if desired.

MODERN ZOOLOGICAL PRACTICES AND PHILOSOPHIES: Understanding, engaging, and
committing to the advancement of standards, practices, related policies and philosophies in all
areas assessed by AZA through accreditation constitutes “modern zoological practices and
philosophies”. These accepted best practices and philosophies define excellence in our
profession, and are what distinguish AZA-accredited institutions from other institutions that
have animals for guests to see and appreciate. The word “practices” represents the tangible
while “philosophies” refers to an overall perspective.

NEW APPLICANTS: “New” applicants are those institutions applying for accreditation for the
first time, or any institution that is not currently AZA-accredited, regardless of whether it has
been AZA-accredited in the past.

OCEANARIUM: Usually aquatic animals housed in several public buildings contained in a park
setting. The exhibit scale is very large with other atiractions/services scattered among the
exhibits. :

PERFORMANCE STANDARDS: standards that measure the level of achievement considered
acceptable to fulfill a performance characteristic, and choice in method for meeting the goal.

PERMANENT (cultural institution): an institution founded by an authority which intends it to
continue indefinitely.

PROFESSIONAL STAFF: a paid full-time employee who commands an appropriate body of
special knowledge and has the professional training, experience and ability to reach zoological
park or aquarium management decisions consonant with the experience of peers, and who has
access to and knowledge of the literature of the field.

REGULAR BASIS: regular hours, so that access is reasonably convenient to the public.
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RELATED FACILITY: For the purpose of AZA’s accreditation programs, a related facility is
defined as: organizations holding wildlife that are not commercial entities, and are not open to

the public on a regularly scheduled, predictable basis. The facility shall be under the direction of

a professional staff trained in animal husbandry, and shall be further defined as having
conservation and preservation as part of its mission--a mission that shall have a beneficial,
tangible, supportive impact on the zoological and aquarium professions. This includes wildlife
refuges or rehab centers, non-invasive research facilities, survival centers, breeding farms,
and/or similar organizations.” The Accreditation Commission, and its agents, shall determine
whether a facility meets the definition of a related facility.

STRATEGIC PLAN: A written plan defining an organization’s strategy or direction, including
making decisions on sources of funding and allocation of resources needed to pursue this
strategy. ‘

WELFARE: an animal’s (or group of animals) collective physical and mental states over a period
of time, and measured on a continuum from good to poor.

WILDLIFE: non-domesticated animal life.

WILDLIFE PARK: Animals maintained in a public park setting, usually in very large exhibits
that include animals which are free-ranging within the exhibit.

ZOOLOGICAL PARK: A collection of animals which are housed in many public exhibits, both
indoors and outdoors. [For full definition see Basic Definitions, 2019 Guide To Accreditation of
Zoological Parks and Aquariums, page 16.]

ACRONYMS APPEARING IN THESE STANDARDS:

AAZV-American Association of Zoo Veterinarians

ACM- Animal Care Manual

AED- Automated Emergency Defibrillator

ARKS- Animal Record Keeping System

AVMA- American Veterinary Medical Association

CAP- Conservation Action Plan

CBSG- Conservation Breeding Specialist Group

CEO- Chief Executive Officer

CITES- Convention on International Trade in Endangered Species
FDA- Food and Drug Administration

FEMA- Federal Emergency Management Agency

GFI- Ground Fault Circuit Interrupter

ICP- Institutional Collection Plan

1CS- Incident Command System

ID- Identification

NASPHV- National Association of State Public Health Veterinarians
OSHA- Occupational Safety and Health Administration
PPEQ- Permanent Post Entry Quarantine

RPM- Responsible Population Management

SAG- Scientific Advisory Group

SCUBA- Self-Contained Underwater Breathing Apparatus
SDS- Safety Data Sheets



Page 7 2019 Accreditation Standards & Related Policies

AS5GEl

STHOH

SSC- Species Survival Commission

SSP- Species Survival Plan

TAG- Taxon Advisory Group

TB- Tuberculin/Tuberculosis

TRACKS® - An electronic animal records-keeping system
UL~ Underwriters Laboratories

USDA-United States Department of Agriculture

UV- Ultraviolet

WAZA- World Association of Zoos and Aquariums

ZIMS- Zoological Information Management System



2019 Accreditation Standards & Related Policies Page 8

AFEQUIATION
B OIS Y

Accreditation Standards

- AZA accredited zoos and aquariums are comphcated operatlons with important goals. The
hlghest goals of AZA dceréditation includé exemplary animal care and welfare, and -
- inspiring guest engagement through effective education and conservation: AZA

“‘acereditation standards and requirements. represent ‘decades of modernization utilizing
: gijscrence,"experrence and unrelenting resolve to create a positive and lasting 1mpaet on;
““guests; and to conserve ourworld’s wild animals and wild places.:

¢ ta‘ﬂon Program pIo
‘ examlne, ‘meéet; or exceed the highest standards in the professmn The accredltatmn
/. process combmes mternal (stakeholder) and external (peer—rewew) top o bottom
“‘assessment, resulting i h_e most scrutinized, specialized and dynamic orgamzatlon , |
world dedlcated to amrnal care welfare and weli betng, pubhc engagement educatron and"

€ n,

and a comprehenswe téam effort. to attain, exceilence inall areas of operatrons and_
management. The accreditation process s begins when institutional stakeholders study and.:
commit to the gold level staridards available under the accreditation tab at AZAorg. AZA
accred1tatton reqmres full adhérence to all standards on a daily basis. The core areas of sl

nimal Care, Welfare. & Well

-Being ‘-(Exce]lence'm Ammal Care and Welfare
Veterinary Care (Excellence in'Animal Health Care) ... o0 o :
Education & Interpreiation (Innovation in Science. and _ConservationE ucatlon)
Conservation & Scientific Advancemnent (Measureable Impact in Science)-.-
Vision, Mission & Master Plan (Values, Goals, ‘Plans, and Outcomes)'ff
Governance (Oversight, Ethics, and Commiinity Leadershrp)
Finance (Business Management and- ' Accountability):i:
Staff (Professmnal Team Development and Management)
Gilest Sermces (Quality Visitor Amenities and Attractiont Semees) R
Safety & Securihy (Public and Animal Safety, Staff Training, and Preparedness) o
Physical Facilities (Quality Constriiction, Maintenance, and Des1gn of aIl Faelhtles);;,
Siipport Orgamzanons (Internal Support and Partnershrps) :

( conimued next page)














































































































































































































































































































































