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Affidavit of Tetsuro Matsuzawa, sworn to November 23, 2013
[pp- 393 - 402]

FTLED._NEW YORK COUNTY CLERK 12702/ 2015 0512 PY INDEX NQ. 162358/ 2015

NYSCEF DOC. NO 32 RECEI VED NYSCEF: 12/02/2015

STATE OF BEW YORX
SUPREME COURT COLINTY OF FULTON

o the Migtior of a Procosdfinp nedey Anids Thof
the CPLE & 5 Wit of Habeas Corpus,

AFFIDAYIT OF
TETSURD MATSUZAWA

THE NONHUMAN RIGHTS PROIECT, INC.
s bl of TOMMY,

R e "

Pathoaes,
=
Tdex Nas
PATRICE O LAVERY, mdwiduslly and ss an
offieer of Clrcle L Trusler Safes, Tne, DIANE
TAVERY apd CIRCLE L TRATLER 3ALES,
.,

Respondents;

Stopt e’ ol S P St gl S Sl raad? Sy

COUNTRY OF INDIA 3

STATE OF MAHARASHTRA 3
J

CIEY OF PUNE 3

Tetwnre Mattuzaws belne duly swon, deposes sad savy

Intruduction snd Qualifications

i. My mmne B Telsure Musizesn. 1 regde st work In Kyolo, Japen 7 was
mwarded 2 PLD. i Sciende from Kyoke University i 1956,

iy

x 1 suburmt Sds aflkboclt 1o soppont of Potitiopers The Monlneriae Righty Prelect, e

CONBRPTYL on behal! of Tomumy, for & vt of hubess corpus. T b a noteparty fo s proceeding,
1 fmn eveently & Full Profonwor of Lansuape and Tteflicence ot Myt Duiversity

angt was e Director of the Primate Ressureh Instinge of Kyoto Univorsity fu 20062012, T am

alge the Diector of the Cente for hitemiational Collaboiation wnd Advapced Studies n
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cofleboraion.

2. T am corrently Prosident of the Suterumtions! Priwotetoghca! Sociene 19t on the
editorial bomd of The Rovel Seien Philosophivnd Tromoctions &, snd gy the Chaor of the
Seiemitic Program . for the 2006 Dwormerionsl Congress of Pochefogy, | am the vecipiont of
several professional honors meluding the Prince (ichin Memerial Awasd for Science i 1991
pod the fane Goodall Award m 2001,

5. My speeislization s @ chimpanzes mielhgence both in the wild and in the
tabiovatory. | heve studied ol use b witd chitopanzess In West Afrres (Bossou-Nunba, Guines)
sinee 1986 and have been Divector of the on-going laboratory sindy of eaplive cempanyees
kpown as the “Al-project™ since 1978, The “Al-project” focuses upon langusge-like skills and
the waderstanding of aumbers in a fernle chimpanzes waned Al her son Aymnu and three
generalions of chimpanzess coustiubing one of the longest-mmsing laborstory fesearch projects
cny ehdrapires Intelligence. This coaunbingtion of Held and lebomtory stadies provides mewith e

stiguely comprehensive and n-depth viow of chimpanzee mislizence.

&, I bave woitfen o qwdﬁeﬁ 4 books imchefing. Priwgte Origes of Hoaoy
Cospleion md Belavior {208}, Sprngsr), Ongratee ﬂﬁﬁ‘gg@ﬁ@@? #e Chvapeancees {2006,
Springer) ??gz Mind of the Climpneer: Ecologics? mid Experimonid Ferspecsivos (20,
Lvarsity OFf Chicapo Press) md Tie Clioipencees of Sossow and Kimba {2011, Springer),

E ! have published 123 peov-reviewsd sciemific articles on cognition, wifellizence,
development. and welfare of chiinpomzoes and erv:‘_iﬁe:f‘ ;ﬁﬂWw my fhe workds wmost promimes
scientific jowmals: Newwe, Froceedings of P Notiowd Acadenry of Sciences, Jownal of

Comporative Psyobaloge, fwervotiong! Jowrnnl of Primatology, dmericon Jowrnal  of

b4
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FPreimprplogy, Current Bivlogy, Awiwnrd Cogetron, dniwal Belumvions, dmenoan Journs! of
Piysicnl dvtlrapofogr, among othors. | have alo suhored and co-amhored 17 book clepias.
The specific wpies | have rescached and writhen abom on Jempanzes fnshider tootsnaking
sed use, ofnme, memery of sumessls facid perception, carepving, development and

codors s olvects.

# { have miwen over 38 fuvited faiks of mierpational venues i countries uxh ag
Amiﬁﬁﬁ Chws, Prance, Gerwiany, Korsa, [taly, Tapan, Meieo, Seetland, Switvesiand, the United
Kingdorn and the United Siaies. smoosg others. I continge (o regulaly give both local and
indernational presegitations at academic conferences, wildlife conservation meetings, and othey
seientifie vemues. My Curpiculum Vine fully sets forth my educationdl background and

experiencs and is annexed havato s “Exhibit A7,

Basis for Opisions

B, The opisors 1 shate n s Affidavit are based ou 1y professinnsl knowledge,
eehucation, Taining, and  over 37 vews of labosstery research and Seld work with chimponzess

as well a5 my review of peer-reviesed Hierature shout prmmislogy suliivhed in the world's

5

"

feals and books that are geperallv acoepted as anthosltative fn the
fuld of proiolopy, wmany of which were walten by myvsell and colleapeess with whoes § bave
wozked for many venrs and whose resenrch and Hebd work Tam persenally towliar with. A &l
reference st of paerseviewed Hilerature oited bevedss ¥s ammered bereto as “Exhibit B™.

10, As chimpapzess and humans share olose fo 959% of thetr DINA, dheir brains, o0,
are very simnilar Sewepdefer] and Dapposio, 2000).  Theve are o sombey of shared charncleristics

i fhe bralp that ave selevant to such capacities as sell-awmeness and autonomy as well as

ERE
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general wpielligence, Both buve lgrger broins fhee expected & thety boidy size (Armstrong, 1985
Bauchiot wnd Stephan, 1965 Eﬁ:fm;@a FIRLL Tius means they both svalved to possess above-
gerape menal abilines compared with other species of the sane hody size. Both share samdlar
o & the bratn which mre invobved I fampesge sod comspanionion {Uaupon, Tolloway,
Brondiicid, and Bzzmg 1907 Taghalnels Bussel], ‘is‘:hﬁe”‘?% Flophing, TO08; and see bolow).
Both have evolved large fonlal lobes of the bealn, whith are bwamstely jovelved iz the
capacities for wicht and foreplanuing {Seniendofert and Damasio, 2000} Both shaze a mumber
of highly specific oell types which are thoughs fo be mvelved in higher-arder thinking (see
below) and cimopanzee and Tansan braing also share » nuwmber of Joportant fmetional
clsracteristics related 10 sonse of selfl szxaiigg both human and chimpsnzes biaing we sinlly
terms of how the bram develops. snd matures, indicsting that ehimpanzess and humans go
through sinilar cogmiive developimental stages.

i Developmeutal delay {a long protacted poriod of ewin developinent over many
vears) s & key featuee of hursms brein evohision and s thoushi fo ply 2 role by e eorergence of
complex cognitive abilities, Sweh o wlilawerensss crostivity, foreplammg, working memary,
devision neabing and wciai mheraction, Dobreed development of ‘w&;&inm and specifioadly the

prefiemtad contex. provades o longer peviod 1o which des pent of e Bestn may be shaped by

axpeciesce and learning (Furster. 2002 Goldberg, 20071 Likewise, chimpanzee buains exbibita
very similar Jeve] of Sevelopuental delay i the prefontl contex, Jearhag to the sewoanaomical
Bagis R oseek hieh-level capaciies w0 self-awarensss. forethougde, decisionmaling and
workmg memory 1 chhmpateces (Sakad ot al, 2611 2006 Comsistont with these simila

fanctions in Bomens and chbopaszess, dumparey mfants share some coamtion mental feamres

anc pattemas witl humag bifsnts {Matsuzswa, 2007). These featwres Inchide the ways i winch

Atk
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mothers and mfants iferact and use social smiling and wwtual gaze {Jocking into each vther’s
eves) as wavs of strengthening their bond {Tomonaga of al., 2004} a5 well as how and when fey
fizst start to manipalate objects, which is related to their shared capacify for fool-making and vsa.

12, One of the balbnaks of sophisticated compnuticaiion and even language-like
capaetties 14 brain asvonmetry, In hupans the left and right parts of the brain have different
shapes which are related to languape ‘eapa&ties) Furthermore, these bran asyiumelnes are
correlated with handedness. That lb 1wost bignans are nght-ianded end process language n the
left hemisphere. This is referred to as a “population-level right-handedness.” Studies of the
anatomy of the brain roveal that chimpanzses possess very sunilar patierus of asymmetry
(Capntalupo and Hopkips, 2001, Dadda, Cantalupo and Hopkins, 2006; Gummon, Helloway,
Broadfield and Braun. 1997), Fuothemore. chimpanzees exhibit population-level right-
handedness in eaplivity (Hopkins et al., 2010} as well as m pattemns of tool use in the wild
{(Fumle and Matsuzawa, 20093 These overall findings point to a key similanty i fhe way
¢himpsmzes and humean brains are simctred, particulagly n ways that are relevant 10 {angihge
and comntication.

13, Language s a volitonal process in hamans that involves cresting intentionsl
sounds for the purpose of copmuication, and is, therefore, a reflection of afonomens thinking
and behavior, Findings regerding. functional agpects of the chimpanzee biain demonsirate
“volitional control over their vocalizations as well. Certain sounds ave produced by chimpanzees
sedectively 10 capire the sitegtion of an inattentive audiencs (Hopkins et af. 2007). These
somnds are produced almost cxclusively i the presence of s audhence and are. therefoie, under
volifional control as they serve the parpose of informing others about the presence of various

dtems, such as food or a play object or tool Not only do chunpanzees create pusposeful
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vocadizations, Tike homans, telr brain respends Sifferently fo thewr oven namee thas other sopads.
In u stady of brain wave patterss, eueceptive climpanzee, “Mizuki' showed specific brain wave
respommes o the sound of hey oW pane, supoesiing Thet fhis reiponse might sipmfly self-
velevance iy chinpmozess as for bemans,  Her asmee soav heve swnked a speciic memiy,
wnotion or menfal representasion {Ueno o sl 26053,

14 Futher svidence for the sinsanity bebhwoon lemmne and champayee brains comes
Fromn the Guding that they both pessess o speoiahzed fype of eell - kuvwn as & spindle ool (or
vins Beonomo nearon) — i he same wes of the brdn. This ares, Swoven as e snterior tingulate
wortex is fovalved in t’.’ma}éﬁﬂn’ﬁi leariing, the processing of conplex soctal infonuation, decision-
makmz, awxfareneaf;sﬁ and. = huonans, specch nitintion.  Therefore. the presence of spindle cells In
both chunpanzees {and other greal spes) and hnméang strongly supgest they share a pumber of
these Tugher-order beain fonctions (Allman o al., 203 1; Hayash ot al., 20013

15 The concept of solf is an integral part of being able fo have goals sud deswes,
wtestioatly sot fowards fHose gools, and the abiliny o wodersand whether they are savisfied of
s, Theye is abundand end robust evidence that chifepenres possess 5 sonse of self) os fhey have
repeatedly dereonstrated the sbility 1o sechgmize themseives i misvors (Galivp. 1970 Povinetli
wt ah, 1993 sod show v sumber of copaciies which e Bom bang selfawdre, swh &
metstugnition dhat =, the sbility fo think sbow aund refler upon one’s own thonghts and
memories [Bean et ul, 2813, Cull, 3018, Call ppd Cwrpenter, 20001 For nstance. whes given o
task b whach the identity of 3 food e 35 2 oruacal mece of nforomtisn sveded 10 obian 2
yesead, chimpanzees, Bhe humans, fiest check 5 condainer they are anfaoniliar with before
virkmg ther chotee. They show efficient tformation-seelang behavior thet sfrongly sazeests

they we avare of what they know and do not know (Berau ot al, 2013} They, like human



399

childven, slso know when they have encugh visual infonmation to cemplete a task {(Call and
Carpenter, 2001}, and, alse know that they could be wrong abeut the information ii@; kave and.
agai_nr Iize human childron, will check i they ave anceitais (Call, 2010} All of these abilites are
related to self-momitoring and self-reflection in chinipanzess as in hawiang,

Ié. The abﬂity to distinguish acfions and _Effée’:l;s canwsed by onesell from events.
secuTing in the external environment is called “self-agency” and is 4 fondamestal component of
antonomy and purposefol bebavior, Chunpanzees are able to distinguish between movement of
an object. £.3., a compater Carsor, mﬂtmﬁaé by themselves and motion caused by someone slse.
These ansl many other similar fndings demonstrate that chunpanyess and humans share the
fundamental cognitive processes underlying the sense ﬁf being an independent agent (Kaneko
and Tomonaga, 2011}

17 ‘*»Iot only do dﬁaamauztes reflect upon thair own theughts and states of knowledge
bur they understand the mind's and experience of others, For tstance, cliimpanzees canut only
imifate the actions of others but anticipate the intesiticns af otheis when watching a homan or
another chimpanzee mf to pomplete a task (Myowa-Yamakoshi and Matsuzaws, . 20041,

Chimpanzess konow what ofbefs can and cannet see (Hare et gl 2000, 2001).  Chimparezees
Jnow when mmﬂzaa&s_ﬁahavim 13 aceidental or intentional {Call and Tomasello, 1998; Call et al.
2004}, And chimpanzees nse their knowledse of others' ;;efcépiiimls tactically to deceive another
c%;impameé and obtain hidden food (de Waal, 2005; Hiata apd Matsuzaws, 2001), Tn sitoations
where two chimpanzees are 1 competition for hidden food they show & mpaber of strategies and
-connter-sirafegies o fhrow each other “off the trail™ and obtain the food for themselves (Hirgta
and: ,%n{stﬁuzawa,i 2001 1. This kiod of complexity in nnderstanding others’ minds is key evidence

of being aware of one’s own mind and that of others, as clumpanzees cleardy are.
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1% Fmally chimpauzess whe were showa 'V%%g of other clmpenresy vasvning of
st showing open-mouth fwial expesisions that were ot yewns, showed higher levels of
pawIey i Rsponss 10 the vewn videos but sor o the openaisontl displays bat wol the ofber
{Amderson of oi, W0 These Spdlags arevery sinilas io conmgions yaaning effects observed
in bumnars. aond e thonght o ke bused on e capecity for pmpsthy the sbitity to pus eself in
sty sttustion ﬁamm&m AR B ﬁm?mm provides even further evidence that
they possess v conpiex Tevels of self-awarensss and cmpthic glnimes.

1% Numesosity, the abilify o usdestand ptimbers s & seguence of quaniizes
reqeires niot onty sophisucated working memory € order fo keep munbers in unnd) ot ako s
coneeptual understanding of a sequence. which is closely velated to mental time navel (thinking
abont something 1o the future) and plamiiag ouf the right sequence b steps towards a goal, two
critical components of awtenony, Nod only do chimpanzees exsel af amlersianding sequences of
sutirhers 131;?63&3; wmderstand that Arabic symbols (237, <57, ete.} reprasein discrete quantifies,
eutperfonning ueans in some of these waks {pee helow].

| Sequestizl Tearning can be defined a5 the abdhy to epcede and vemzsent the opdey of
discrefe dems ooowring i 2 seqmenve Convway and Christisnson, 2001) Seopential arnmyg s
eyitienl for buman speeck snd lpage processing, the learping of action sequences, or suy task
bt rorpmres pattiag fewms ko an ordersd sequence. Chimpanzees can count or s up pTays of
real oigects o Arabic numensls {Berge e al, 1998 Beran and Russbough, 2601, Bovsen sod
Besuston, 1939, Rumbzaush o al, 1987) and display the coucepis of ardivality snd bansitivity
the Jogio that 1IF A ~ B agd B C then A » C) when engaged b numserien! tasks, demoustrating
# veal wnderdtanding of the ordingd pative of pombers (Bovsen, Bemtson, Shrever, and Quigley,

13T Chimpanress also understand proporfions fea. 12, 354, eie} (Woodmff and Premack,
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18813 Chimpanzées are able % lears % uame (wing 2 svmbol-based compier kévboard the
putber, color and type of ebiect shown on the screen {Matsuzawg, 1U83) They camuse g
ipgmtes gl sﬁm @ count From § 109 In sequence {Inoue mad Matszwen, 2007; Kowal and
Matsngmws, 000 Tomenags ared Malsurawa, 2000 Morsover, they bave an wderstanding of
the conepd of zero, wing ¥ approprbucly i ovdinel comext (Bun and Metsusawe 20815
Morerwey, chimprazess display Dxdienting ot (pomtioe. Jouching. rewrungiog) shinilar to wiat
bmemn children display when conpting wp & smn. So just & b thildien fouch ézmis Hem
when couting an auay ol dems, chimpanzees do the same thing, supgesting ftber slanhandy
the way fmwbers and sequences ace sonceptugived i clumpanzess and hunsang (Bowszh,
Bemston, Shrever. and Honmen, 19951
20, Not only de chimpanzees i;md-erﬁtanﬁ minnbers and Seduences, bt ?h‘éir workmsg. 7

mepicay of nuwbers 15 superior to et of adult homans. Working meniony {or, short-ten

mewory) 1 the ability to femporanly store. wanipulate and weoall fems (members, objes.

seversl Bems mommd & the swne Hme Workisg memary tasks mquue mendicring (e,
wampuiation of mftenation or bebowions) 3 part of completing goal-directed actions In the
seiting of nderfenme ocesses st dismetos. The rm;me prosenses peeded o achiess this
imchade aftestion md execative contrel fressoning, planaing and exeomion} Clipaaress were
shewn the ammeral 1-9 soread raeslomiy svross = comymter soreen. The nuinbers appesred for a |
wvery Hmited dupation (210, 430w and 650 aulliseconds and thep weve replaced by while squuges,
which kad o be woched {n e copreet aedier (191 To comsplioate puatiers, in aoother version of
the task, ax sooa as the chimpanzees fouched fhe number § the vermalning either were

immedintely masked by whife squaves. [n order fo snecessfully complete the fask they bad to




402

regrember fe kxation of each concealed mumbey wnd touch them in thie comeet suder The
perimmanee of & saber of S chimpaneets on these scepingly mupossible oty tasks was
mt oy soowrate Buy gk beber fhon thet of Bueen adullsy, who wondd a0t eves womplets most
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Exhibit A to Matsuzawa Affidavit -
Curriculum Vitae
[pp. 403 - 416]

Curriculum Vitae
Tetsuro Matsuzawa

Current Position

Professor, Section of Language and Intelligence,

Director, Center for International Collaboration and Advanced
Studies

Primate Research Institute, Kyoto University

President of the International Primatological Society
Editorial Board of The Royal Society, Phlosophical Transaction B
Chair of Scientific Program of International Congress of Psychelogy 2016

Birth day: 15th Oct. 1950, born in Japan (Nationality: Japanese)

1569: Entered Kyoto University (Philosophy major)

1974: Graduated the Fac_ulty of Letters, Kyoto University; Entered Graduate School of Kyoto
University (Psychology major): PhD (Science) from Kyoto University in 1986

1576-present: Primate Research Institute of Kyoto University

(1976: Assistant professor, 1987: Associate professor, 1993: full professor, 2006-2012: Director)
Major: Primatology, Psychology, especially establishing “Comparative Cognitive Science”

Research Summary

Matsuzawa has been studying chimpanzee intelligence both in the laboratory and in the wild. The
laboratory work is known as “Ai-project” since 1976. He has also been studying the tool use in
the wild chimpanzees at Bossou-Nimba, Gﬁinea, West Africa, since 1986. Matsuzawa tries to
synthesize the ficld and the lab work to understand the nature of chimpanzees. He published joumnal
papers and also the books such as “Primate origins of human cognition and behavibr”, “Cognitive
development in chimpanzees”, “The chimpanzees of Bossou and Nimba”. He also published
several popular books to the public too, that have been translated into Chinese and Korean, He
got several prizes including Prince Chichibu Memorial Award for Science in 1991, Jane Goodall
Award In 2001, and The Medal with Purple Ribben in 2004.

Please see the web site: http://www.prikyoto-u.ac.jp/ai/
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Publications list
Books

e Matsuzawa T, Humle, T & Sugivama, Y (2011) The Chimpanzees of Bossou and Nimba.
Springer.

s Lonsdorf, E, Ross, S & Matsuzawa T (2010) The mind of the chimpanzee: Ecological and
experimental perspectives. The University of Chicago Press.

s  Matsuzawa T. Tomonaga M, Tanaka M (2006) Cognitive Development in Chimpanzees,
Springer.

e  Matsuzawa T (2001) Primate origins of human cognition and behavior, Springer-Verlag.

Papers (Reviewed academic journal paper)

s Hattori Y, Tomonaga M, Matsuzawa T (2013) Spoutancous synchronized tapping to an
auditory rhythm in a chimpanzee. Scientific Reports, 3 : 1566 | DOT: 10.1038/srep01566,
28 Mar 2013

s Matsuzawa T (2013) Evolution of the brain and social behavior in chimpanzees. Current
opinion in Neurobiology. 23:443—449 http://dx.doi.org/10.1016/j.conb.2013.01.012

e  Sazkai T, Matsui M, Mikami A, Malkova L., Hamada Y, Suzuki J, Tanaka M,
Miyabe-Nishiwaki T, Makishima H, Nakatsukasa M, Matsuzawa T (2013) Developmental®
patterns of chimpanzee cerebral tissues provide important clues for understanding the
remarkable enlargement of the human brain. Proceedings in the Royal Society B, 280:
20122398.

e Koops K, McGrew WC. , Matsuzawa T (2013) Ecology of culture: do environmental
factors influence foraging tool use in wild chimpanzees, Pan troglodyies verus? Animal
Behaviour, 85, 175-185. '

o Matsuzawa T (2012) GRASP in Paris 2012. Pan Africa News, 19(2): 15-16

*  Weiss A, King JE. , Inoue-Murayama M, Matsuzawa T, Oswald AJ. (2012) Evidence for a
mxdlife crisis in great apes consistent with the U-shape in human well-being. Proceedings

of the National Academy of Sciences, 109, 19949-19952.

e Carvalho S, Biro D, Cunha E, Hockings KJ. , McGrew WC. , Richmond BG. , Matsuzawa
T (2612) Chimpanzee carrying behaviour and the origins of human bipedality. Current
Biology, 22, R180-R181

s  Hockings KJ., Anderson JR. , Matsuzawa T (2012) Socioecological adaptations by
chumpanzees, Pan troglodytes verus, inhabiting an anthropogemcally impacted habitat
Animal Behaviour, 83, 801-810

» Hockings KJ. , Humte T, Carvalho S, Matsuzawa T (2012) Chimpanzee interactions with
ponhuman species in an anthropogenic habitat. Behaviour, 149,299 — 324
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Koops K, McGrew WC. , Matsuzawa T, Knapp LA, (2012) Terrestrial Nest-Building by
Wild Chimpanzees (Pan froglodytes): Implications for the tree-to-ground sleep transition
in carly heminins. American Journal Of Physical Anthropology, 148, 351-361

Koops K, McGrew WC. , Vries Hde , Matsuzawa T (2012) Nest-building by chimpanzees
(Pan troglodytes verus) at Seringbara, Nimba Mountains: Antipredation, thermoregulation,
and antivector hypotheses. International Journal of Primatology, 33, 356-380

Kooriyama T, Okamoto M, Yoshida T, Nishida T, Tsubota T, Saito A, Tomonaga M,
Matsuzawa T. Akari H, Nishimura H, Miyabe-Nishiwaki T (2012) Epidemiological study

of zoonases derived from humans in captive Chimpanzees Primates,

Ogura T, Matsuzawa T, (2012) Video preference assessment and behavioral management
of single-caged Japanese macaques (Macaca fuscata) by movie presentation. Journal of
Applied Animal Welfare Science, 15, 101-112

Weiss A, [noue-Murayama M, King JE , Adams MJ , Matsuzawa T (2012} All too human?
Chimpanzee and orang-utan personalities are not anthropomorphic projections. dxnimal
Behaviour, 83: 1355-1365 .

Inoue S, Matsuzawa T (2011) Correlation between menstrual cycle and cognitive
performance in a chimpanzee (Pan froglodytes). Journal of Comparative Psychology, 125:
104-11

Ludwig VU , Adachi I, Matsuzawa T (2011) Visuoanditory mappings between high
luminance and high pitch are shared by chimpanzees (Pan troglodytes) and humans. Proc
Natl Acad Sci U S A., published ahead of print December 5, 2011

Martin CF , Bire D, Matsuzawa T (2011) Chimpanzees' use of conspecific cues in
matching-to-sample tasks: public information use in a fully automated testing environment
Animal Cognition, 14, 893-902

Morimura N, Idani G, Matsuzawa T (2011) The first chimpanzee sanctuary in Japan: an
attempt to care for the “surplus” of biomedical research. American Journal of Primatology,
73,226-232 '

Ohashi G, Matsuzawa T (2011) Deactivation of snares by wild chimpanzees. Primates,
52,1-5 .

Sakai T, Mikami A, Tomonaga M, Matsui M, Suzuki J, Hamada Y, Tanaka M,
Miyabe-Nishiwaki T, Makishima H, Nakatsukasa M, Matsuzawa T (2011) Differential
prefrontal white matter development in chirepanzees and humans. Current Biology, 21,
1397-1402 . '

Biro D, Humle T, Koops K, Sousa C, Hayashi M, Matsuzawa T (201¢) Chimpanzee
mothers at Bossou, Guinea carry the mummified remains of their dead infants. Current
Biology, 20, R351-R352

Carvalho 8, Yamanashi Y, Yamakoshi G, Matsuzawa T {2010) Bird in the hand: Bosson
chimpanzees (Par troglodytes) capture West African wood-owls (Ciccaba woodfordi) but
not to eat. Pan Africa News, 17(1), 6-9
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Fujisawa M, Matsubayashi K, Soumah AGaspard , Kasahara Y, Nakatsuka M, Matsuzawa
T (2010) Farsightedness (presbyopia) in a wild elderly chimpanzee: The first report.
Geriatrics & Gerontology Infernational, 10, 113-114

Hirata S, Yamamoto S, Takemoto H, Matsuzawa T (2010) A case report of meat and fruit
sharing in a pair of wild bonobos. Pan Africa News, 17(2), 21-23

Hockings KJ., Anderson JR. , Matsuzawa T (2010) Flexible feeding on cultivated
undergronnd storage organs by rainforest-dwelling chimpanzees at Bosson, West Aftica.
Journal of Human Evolution, 58, 227-233

Hockings KJ. , Yamakoshi G, Kabasawa A, Matsuzawa T (2010) Attacks on local persons
by chimpanzees in Bossou, Republic of Guinea: long-term perspectives. American Journal
of Primatology, 72:887-896 )

Koops K, McGrew WC. , Matsuzawa T (2010) Do chimpanzees (Par troglodytes) use
cleavers and anvils to fracture Treculia afticana fruits? Preliminary data on a new form of
percussive technology. Primates, 51, 175-178.

Miyabe-Nishiwaki T, Kaneko A, Nishiwaki K, Watanabe A, Watanabe S, Maeda N,
Kumazaki K, Morimote M, Hirokawa R, Suzuki T, Ito Y, Hayashi M, Tanaka M,
Tomonaga M, Matsuzawa T (2010) Tetraparesis resembling acute transverse myelitis in a
captive chimpanzee (Pan troglodytes): long-term care and recovery. Journal of Medical
Primatology, 39, 336-346.

Sakai T, Hirai D, Mikami A, Suzuki J, Hamada Y, Tomonaga M, Tanaka M,
Miyabe-Nishiwaki T, Makishima H, Nakatsukasa M, Matsuzawa T (2010} Prolonged
maturation of prefrontal white matter in chimpanzees. Nature Precedings, 4411.1.
Yamanashi Y, Matsuzawa T (2010) Emotional consequences when chimpanzees (Pan
troglodytes) face challenges: individual differences in self-directed behaviours during
cognitive tasks Animal Welfare, 19, 25-30

Adachi I, Kuwahata H, Fujita K, Tomonaga M, Matsuzawa T (2009) Plasticity of ability to
form cross-modal representations in infant Japanese macaques. Developmental Science, 12,
446-452

Carvalho S, Biro D, McGrew WC. , Matsuzawa T (2009) Tool-composite reuse in wild
chimpanzees (Pan troglodytes): Archaeologically invisible steps in the technological
evolution of early hominins? Animal Cognition, 12, $103-S114

Crast ], Fragaszy D, Hayashi M, Matsuzawa T (2009) Dynamic in-hand movements in
aduit and voung juvenile climpanzess (Pan froglodytes). American Journal of Physical
Anthropology, Volume 138, Issue 3, pages 274-285

Haslam M, Hémandez-Aguilar A, Ling V, Carvalho S, Torre Ide-la , DeStefano A, Du A,
Hardy B, Harris J, Marchant L, Matsuzawa .T, McGrew W, Mercader J, Mora R, Petraglia
M, Roche H, Visalberghi E, Warren R (2009) Primate archaeology Nature, 460, 339-344
Hockings KJ. , Anderson JR. , Maisuzawa T (2009) Use of Wild and Cultivated Foods by
Chimpanzees at Bossou, Republic of Guinea: Feeding dynamics in 2 human-influenced

environment. American Journal of Primatology, 71, 636-646
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Humle T, Matsuzawa T (2009) Laterality in hand use across four tool-use behaviors
among the wild chimpanzees of Bossou, Guinea, West Africa. American Journal of
Primatology, 70, 40-48.

Humle T, Snowdon CT. , Matsuzawa T {2009) Social influences on ant-dipping
acquisition in the wild chimpanzees (Pan troglodytes verus) of Bossou, Guinea, West
Africa. Arimal Cognition, 12, S37-548.

Inoue S, Matsuzawa T (2009) Acquisition and memory of sequence order in young and -
adult chimpanzees (Par troglodytes). Animal Cognition, 12, $59-569.

Martinez L, Matsuzawa T (2009) Visual and auditory conditional position discrimination
in chimpanzees (Pan troglodytes). Behavioural Processes, 82, 90-94.

Martinez I, Matsuzawa T (2009) Auditory-visual intermodal matching based on individual
recognition in a chimpanzee (Pan troglodyies). Animal Cognition, 12, ST1-585

Martinez L, Matsuzawa T (2009) Effect of species-specificity in auditory-visnal
intermodal matching In a chimpanzee (Pan troglodytes) and humans. Behavioural
Processes, 82, 160-163

Matsuzawa T (2009) Symbolic representation of number in chimpanzees. Current Opinion
in Neurobiology, 19:92-98

Matsuzawa T (2009) Q&A: Tetsuro Matsuzawa. Current Biology, 19, R310-R312
Matsuzawa T {2009) The chimpanzee mind: in search of the evolutionary roots of the
human mind. Animal Cognition, 12, S1-89

Poti P, Hayashi M, Matsuzawa T (2009} Spatial construction skills of chimpanzees (Pan
troglodytes) and young human children (Homo sapiens sapiens). Developmental Science,
12, 536-548

Weiss A, Inoue-Murayama M, Hong K., Inoue E, Udono T, Ochiai T, Matsuzawa T, Hirata
S, King JE. (2009) Assessing chimpanzee personality and subjective well-being in Fapan.
American Journal of Primatology, 71, 283-292

Carvalho S, Cunha E, Sousa C, Matsuzawa T (2008) Chalnes opératoires and
resource-exploitation strategies in chimpanzee (Paw troglodytes) nut cracking, Journal of
Human Evolution, 55, 148-163 ‘
Matsuzawa T, McGrew WC. (2008) Kinji Imanishi and 60 years of Japanese Primatology.
Current Biology, 18(14), R587-R591

Mobias Y, Boesch C, Koops K, Matsuzawa T, Humle T (2008) Cultural differences in
army ant predation by West African chimpanzees? A comparative study of

microecological variables. Animal Behaviour, 76, 37-45

Ohashi G, Hasegawa R, Makan K, Matsuzawa T (2008) Arbors and cuttings: New trials
for Green Corridor Project at Bossou-Nimba. Pan Africa News, 15(2): 20-23
Okamoto-Barth S, Tomonaga M, Tanaka M, Matsuzawz T (2008) Development of usiné
experimenter-given cues in infant chimpanzees: Longitudinal changes in behavior and
cognitive development. Develc;pmental Science, 11(1), 98-108.
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Yamamoto S, Yamakoshi G, Humle T, Matsuzawa T (2008} Invention and modification of
a new tool use behavior: Ant-fishing in trees by a wild chimpanzee (Pan froglodytes verus)
at Bossow, Guinea. American Journal of Primatology, 70, 699-702.

Carvalho §, Sousa C, Matsuzawa T (2007} New Nut-Cracking Sites in Dieckeé Forest,
Guinea: An Qverview of the Surveys. Pan Africa News, 14 (1), 11-13
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Hockings KI. , Humle T, Anderson JR. , Bire D, Sousa C, Ohashi GG, Matsuzawa T (2007)
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News, 14(2), 27-29 '

Matsuzawa T (2007) Comparative cognitive development. Developmental Science, 10,
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Development , 20, 49-63

Takeshita H, Fragaszy D, Mizuno Y, Matsuzawa T, Tomonaga M, Tanaka M (2005)
Exploring by doing: How young chimpanzees discover surfaces through. actions with
objects. Infant Behavior & Development, 28, 316-328

Ueno A, Matsuzawa T (2003) Response to novel food in infant chimpanzees: Do infants

refer to mothers before ingesting food on their own? Bekhavioural Processes, 68(1).85-90
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chimpanzees. Animal Cognition, 6: 225-233

Tversen IFL , Matsnzawa T (2083) Development of interception of moving targets by
chimpanzees (Pan troglodytes) in an automated task. Animal Cogrition, 6 : 169-183
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chimpanzee (Pan troglodytes) and humans {(Homo sapiens). Animal Learning & Behavior,
30 (2), 143-157 :
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e Matsuzawa T (1985) Colour naming and classification in a chimpanzee (Pon troglodytes).
Journal of Human Evolution, 14, 283-291

. Asano.T, Kojima T, Matsuzawa T, Kubata K, Murofushi K {1982) Object and color
naming in chimpanzees (Pan troglodytes). Proceedings qf the Japan Academy, Series B,
58, 118-122

Book chapiers

¢ Matsuzawa T (2010} A trade-off theory of intelligence. In: Mareschal, D et al. (eds.), The
making of human concepts. Pp. 227-245, Oxford University Press.

s Matsuzawa T & Kourouma, M (2008) The green corridor project: Long-termn research and
congervation in Bossou, Guinea. In: Wrangham, R & Ross, E (eds.), Science and
conservation in African forests: The benefits of long-term research. Pp. 201212,
Cambridge University Press. ’

« Matsuzawa T, Nakamura, M (2004) Caregiving: mother-infant relations in chimpanzees.
In: M. Bekoff (ed.) Encyclopedia of animal behavier, Pp.196-203, Greenwood Press.

s  Matsuzawa T (2002) Chimpanzee Ai and her son Ayumu: An episode of education by
master-apprenticeship. In: M. Bekoff, C. Allen, & Burghardt, G. (eds.) The cognitive
arimal Pp.189-195, Cambridge: The MIT Press

e  Matsuzawa, T (2001) Primate foundations of human intelligence: A view of tool use in

nonhuman primates and fossil hominids. In: Primate origins of human cogrition and
behavior, T. Matsuzawa ed., Pp. 3-25, Tolyo: Springer-Verlag

+« Matsuzawa T, Biro, D., Humle, T., Inoue-Nakamura, N., Tonooka, R. & Yamakoshi, G.
(2001) Emergence of culture in wild chimpanzees: Education by master-apprenticeship. Tn:

Primate origins of human cognition and behavior, T. Matsuzawa ed., Pp.557-574, Tokyo:
Springer-Verlag. ' :
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Matsuzawa T (1999) Communication and tool use in chimpanzee: Cultural and social
contexts. In: Hauser, M. & Kenishi, M. eds., The design of Animal communication,
Pp.645-671, Cambridge University Press.

Matsuzawa T (1998) Chimpanzee behavior: comparative cognitive perspective. Tn:
Greenberg, G. & Haraway, M. eds., "Comparative psychology: A handbook", Garland
Publishers Inc., NY, 360-375.

Matsuzawa T & Yamakoshi, G. (1996) Comparison of chimpanzee material culture
between Bossou and Nimba, West Africa. In Russon, A., Bard, K., & Parker, S. (eds.),
"Reaching into thought". Cambridge Univ. Press, 211-232.

Matsuzawa T (1996) Chimpanzee intelligence in nature and in captivity: isomorphism of
symbol use and tool use. In McGrew, W. et al. {eds.), "Great Ape Societies™. Cambridge
Univ. Press, 196-209. '
Matsuzawa T (1994) Field experiments on use of stone tools by chimpanzees in the wild.
In Wrangham, R. et al.(eds.), "Chimpanzee Cultures". Harvard Univ. Press, 351-370.
Ttakura, S., & Matsuzawa,T. (1993) Acquisition of personal pronouns by a chimpanzee.
Roitblat, H. Herman, L., Nachtigall, P. (eds.), "Language and

Comnmmication: Comparative Perspectives". Lawrence Erlbaum, 347-363.

. Tomonaga, M., Matsuzawa T, & Matano, 5. (1991) Perception and processing of complex

geometrical figures in chimpanzee (Pan troglodytes). In Ehara, A, Kimura, T., Takenaka,
0., and Twamoto, M. (Eds.), "Primatology today". Elsevier: Amsterdam, 313-316.
Matsuzawa T (1991} The duality of language-like skill in a chimpanzee (Pan troglodytes).
In Ehara, A., Kimura, T., Takenaka, O., and Iwamoto, M. (Eds.), "Primatology today".
Elsevier: Amstefdam, 317-320.

Matsuzawa T (1990) Spontaneous sorting in human and chimpanzee, In Parker, S. and
Gibson, K. (Eds.), "Language and intelligence in monkeys and apes; Comparative
develbpmental perspectives”. Cambridge University Press, 451-468.

Matsuzawa T (1989) Spontaneous pattern construction in a chimpanzee. In Heltne, P. and
Marquardt, L. (Eds.), "Understanding chimpanzees™. Harvard University Press, 252-265.
Matsuzawa T, Asano, T., Kubota, K., & Murofushi, K. (1986) Acquisition and
Generalization of numerical labeling by a chimpanzee. In D.M.Taub and F.A. King (Eds.),
"Current perspectives in primate social dynamics". Van Nostrand Reinhold: New York.

Invited talks (2004-2013)

2013

1) Conakry University, Jan 4, Conakry, Guinea
2y AAAS, Feb 15, Boston, USA
3) Malaysia Science University, Department of Biclogy, March 5, Penang, Malaysia
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4) Malaysia Science University, Department of Education, March 6, Penang, Malaysia .

5) Kunming University of Science and Techonology, March 24, Kunming, Yunnan, China -
6) Kunming Institute of Zoology, March 25, Kunming, Yunnan, China

7) Southwest Forestry University, Kunming, Yunnan, China

8) Yunnan University of Finance and Economics, March 26, Kunming, Yunnan, China

9) Royal University of Bhutan, May, May 5, Thimpu, Bhutan

10) Archives Jean Piaget, University of Geneve, May 14, Geneve, Switzerland

11) University of Neuchatel, May 15, Neuchatel, Switzetland

12) University of St Andrews, May 20, St Andrews, Scotland, UK

2012

1) American Psychological Association, Aug 2, Florida, USA

2) International Primatological Society, Aug 15, Cancun, Mexico

3) President plenary, International Primatological Society, Aug 16, Cancun, Mexico
4) University Autonoma Mefropolitana-Iztapalapa, Aug 20, Mexico City, Mexico
5) Ecole Normale Supetieure, Nov 5, Pans, France

6) Le Muséum national d'Histoire naturelle, Nov §, Paris, France

7} International Tnstitute of Advanced Studies, Dec §, Tokyo, Japan

2011

1) Malaysia Science University, Department of Biology, Feb 17, Penang, Malaysia

2) Boreneo Rainforest Lodge, Malaysia-Sabah University, March 26, Danum Valley, Malaysia
3) Harvard University Dept of Psychology and Dept of Anthropology, April 27, Boston, USA

4) New York Consortium for Primatology, April 28, New York, USA

5) New York City University, April 29, New York, USA

6) University of Pennsylvania, Department of Psychology, May 2, Philadelphia, PA, USA

7) UCL, Tnstitute of Child Health, May 17, London, UK

8) Cambridge University, Department of Anthropology and Archaeology, May 18, Cambridge, UK
9) Tamagawa-CALTEC joint symposium on Neurcscience, June 7, Kyoto, Japan

10) Association for the Scientific Study of Consciousness (ASSC15), June 12, Kyoto, Japan

11) Nairobi Workshop on Lithic Techonology, Nairobi National Museum, Aug 6, Nairobi, Kenya
12) Wellcome Trust School on Biology of Social Cognition, Cambridge, UK

13) Ecole Normale Superieure, Paris, France

2010

1) i-Brain symposium, University of Ghent, March 6, Brussels, Belgium

2} Seoul National Zoo, April 28, Seoul, Korea

3) Ewha Womans University, April 29, Seoul, Korea

4) UCL, Birkbeck and Institute of Cognitive Neuroscience, May 18, London, UK

5) Cold Spring Harbor Laboratory School on Biology of Social Cognition, July 15, CSHL, NY,
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USA
6) International Society for the Study of Behavioral Development (ISSBD), July 21, Lusaka,
Zambia '

7) Intemational Primatclogical Society, September 13, Kyoto, Japan

2009

1) Chimpanzee mind: a combining effort of fieldwork and laboraiory work. 2009 AAAS Annual
Meeting. February 12-16, Chicago, USA.

2) ESF-JSPS Frontier Science Conference Series for Young Rescarchers. February 28, Napoli,
Ttaly.

3) Chimpanzee Mind. The Primate Mind, The “Ettor Majorana™ éymposium, June 4-7, Erice, Ifa.ly.

2008

1) Chimpanzee mind: a combining effort of fieldwork and laboratory work. Decade of the Mind3.
May 7, Des Moines, USA.

2) Comparative cog1ﬁtive science: trade-off theory of memory and symbolization in humans and
chimpanzees. ASSC 12th Annual Meeting. Tune 21, Taipei, Taiwan.

3) Chimpanzee mind: evolution of human mind viewed from panthropology. XXIX International
Congress of Psychology.  July 24, Berlin, Germany.

4) Trade-off theory of memory and symbolization in humans and chimpanzees. International
]Srirnatological soclety XXII. August 5, Edinburgh, UK.

2007

1} The history of the understanding chimpanzees conference series. The Mind of the Chimpanzee:
An International Multidisciplinary Conference on Chimpanzee Cognition. March 22-25, Chicago,
USA. ‘

2) Cognitive development in chimpanzees: A synthesis of field and lab study. Comparativé_
Cognition in Context Group. March 29, Toronto, Canada.

2006

1} Numerical processing in chimpanzees. The 24th European Workshop on Cognitive
Neuropsychology. January 22-27, Bressanone, Italy

2) Green corridor: An attempt at saving chimpanzees in Bossou and Nimba. The Symbol of
Collaboration between Guinea and Japan: Bossou 30 ans. November 27-29, Conakry, Guinea

2005

1} Animal behavior about number processing. NUMBRA/ESCOP Summer School "Neuroscience
of number processing”. July 3-10, Erice, Italy.

2) How do animals think? European Forum Alpbach. August 18-25, Alpbach, Austria,
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2004

1) On HOPE project.  The signing ceremony of JSPS and MPG  February 12, Munich, Germany.
2) Prerequisites of cultural transmission in chimpanzees. 21COE International Symposium on
African Great Apes: Evolution, Diversity, and Conservation. March 4, Kyoto, Japan. -

3) HOPE: A project of KUPR] and MPIEVA 2004-2009. First International Workshop of HOPE.
 March 6, Kyoto, Japan. l

4) The mind of the chimpanzee: In the wild and in captivity. ROH Public Symposium on
"Sequencing the Chimpanzee Genome: What Have We Learned?" Marchl2, LaJolla, CA, USA.
5) Cognition and persomality in chimpanzees. ROH Expert Meeting on "Sequencing the
Chimpanzee Genome: What Have We Learned?" March 13, La Jolla, USA.

6) Conservation of wild chimpanzees in West Africa. The 1st Meeting of the Section on Great
Apes of the [UCN/SSC Primate Specialist Group.  17-19 April, Chicago, USA.
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Affidavit of William C. McGrew, sworn to November 21, 2013
[pp- 423 - 434]

STATE OF NEW YORK
SUPREME COURT COUNTY OF FULTON

In the Matter of a Proceeding under Article 70 of
the CPLR for a Wit of Habeas Corpus,
AFFIDAVIT OF
WILLIAM C. McGREW

THE NONHUMAN RIGHTS PROJECT, INC.,,
on behalf of TOMMY,

Petitioners,
v. Index No.:
PATRICK C. LAVERY, individually and as an
officer of Circle L Trailer Sales, Inc., DEANE
LAVERY, and CIRCLE L. TRAILER SALES,
INC., '

Respondents.

M e S N S N S S e N S S St N N N N’

'UNITED KINGDOM )

)
COUNTRY OF ENGLAND ) ss:

)
crry of &ﬂhgg&%ﬁ )

Wilﬁam C. McGrew being duly swormn, deposes and says:

Introduction and Qualifications

1. My name is William C. MCGI'GIW. 1 reside and work. in Cambridge, England. ] was
awarded a D.Phil. in Psychology from the University of Oxford in 1970, a Ph.D. from in Soéial
Anthropology from the University of Stirling (Scotland) in 1990, and a Ph.D in Biological
Anthropology from the University of Cambridge in 2009.

2. T submit this affidavit in support of Petitioners The Nonhuman Rights Project, Inc.

(*NhRP™), on behalf of Tommy, for a writ of habeas corpus. Tam a non-party to this proceeding,
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3. 1 am currently Emeritus Professor of Evolutionary Primatology in the Division of
Biological Anthropology, Department of Archaeology and Anthropology, University of
Cambridge. Since 1972 I have taught the following courses (in reverse chronological order):
Cultural Primatology, Apes as Models for Human Evolution, Primate Socio-Ecology at thé
University of Cambridge; Behavioral Ecology and Conservation Biology, Human Evolutionary
Ecology, Mammalogy, Origins of Human Material Culture, and Socio-Ecology of Primates at
Miami University (Ohio), Socio-Ecology of Primates at Fartham College (Indiana), Animal
Behaviour, Behavioral Primatology, and Developmental Psychology at University of Stirling.

. 4. I was elected a Fellow of the Royal Society of Edinburgh in 2003 and the American
Association for the Advancement of Science in 2005. 1 am a recipient of the Howell's Prize
(American Anthropological As.sociation), Prix Delwart (Royal Academy of Sciences, Belgium),
and Osman Hill Medal (Primate Society of Great Britain). I have held visiting appointments at the
Unive.rsity of California-Berkeley, University of New Mexico, University of Nofth Carolina-
Charlotte, Tulane University, as well as the Collegium Budapest (Hﬁngary), College de France
(Paris), and Hanse-Wissenschaftskolleg (Delmenhorst, Germ;dny).

5. I have served on the TIUCN-SSC Primate Specialist Group, Africa and Great Apes
since 2004 and on the Scientific Board, intemationa.l Primate Protection League since 1977. 1
served on the Board of Directors of Chimp Haven, Inc. from 1999-2005 and the Council and
Executive Commitice of the Royal Zoological Society of Scotland in 1975. 1have served on the
editorial boards of the following scientific journals: American Journal of Primatology (1991 -
1999), Folia Primatologica (1989 -2009), the International Journal of Primatology (1995 - 2000)

and Primates (1985 - present).
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6. My specialization is in the great apes, and especially the study of the behaviour and
ecology of chimpanzees. I have done field research on chimpanzees and bonobos from 1972-2012,
Vin six African countries. These studies have spanned the species’ range from West Africa (Senegal
and Guin:a) to Central Africa {Gabon and Congo-Kinshasa) to East Africa (Tanzania and
Uganda). I have collected data on wild chimpanzees at more research sites than any other scientist.
I have done behavioural research on captive chimpanzees in laboratories, sanctuaries, wildlife
parks, and zoclogical gardens.

7. I have written or co-edited 10 books, seven of which are relevant here, including:
Chimpanzee Maferial Culture (1992, Cambridge University Press); Topics in Primatology. Vol 1.
Human Origins (1992, University of Tokyo Press); Chimpanzee Culiures (1994, Harvard
University Press), Great Ape Societies (1996, Cambridge University Préss); The ‘Cultured
Chimpanzee (2004, Cambridge University Press), Chimpanzee Behavior in the Wild (2010,
Springer); The Evolution of Human Handedness (2013, Wiley). Some have been translated into
such languages as Ttalian, Japanese, and Slovenian.

8. 1 have published 162 articles a;nd book chapters on the behaviour, ecology, welfare,
or conservation of monkeys and apes, including 101 peer-reviewed articles in the world’s most-
cited scientific journals: Nature, Science, Proceedings of the National Academy of Sciences US4,
Proceedings of the Royal Society, Philosophical Transactions of the Royal Society, Evolutionary
Anthropology, American Journal of Physical Anthropology, Animal Behaviour, Animal Cognition,
Current Anthropology, Current Biology, Trends in Cognitive Science, as well as more specialised
academic periodicals, 44 chapters in edited book volumes, and the rest in the popular press. These
publications have covered 15 species of non-human primates, from common marmoset to

chimpanzee and gorilla. Specific topics ofthese publications include: culture, tool-use, diet, sexual
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behaviour, sex differences, birth, predation, parasites, social organisation, ranging, kinship,
parental behaviour, environmental enrichment, rehabilitation, food-sharing, mating systems,
handedness, seasonality, genetics, bipedality, activity budgets, skeletal strocfure, psycho-
pathology, vegetation ecology, archaeology, alcohol ingestion, and insectivory.

9; 1 regularly give invited lectures and take part in international symposia in
primatology. Over the last 40 years, such speaking engagements have averaged about 4 per year.
This does not count many more research talks given at um'versitiés or at regional, national or
intemétional conferences. .These lectures and symposia have taken place in: Austria, Belgium,
Canada, Bngland, France, Germany, Guinea, Indonesia, Italy, Japan, Mexico, Portugal, Romahia.,
Russia, Scotland, Singapore, South Africa, Spain, Switzerland, and USA. My Curriculum Vitae

fully sets forth my educational background and experience and is annexed hereto as “Exhibit A”.

Basis for Opinions

10.  The opinions I state in this Affidavit are based on my professional knowledge,
education, training, and 40 years of research and field work with chimpanzees, as well as my
knowledge of peer-reviewed literature about primatology published in the world’s most respected
jourmals, periodicals and books that are generally accepted as authoritative in the field of
primatology, many of which were written by myself and colleagues with whom I have worked for
many years and with whose research and field work I am personally familiar. A full reference list
of peer-reviewed literature cited herein is annexed hereto as “Iixhibit B”.
Opinions

11.  The cilimpanzee (and its sister species, the bonobo) is more closely related to

human beings than it is to the other African ape, the gorilla. Of all living organisms, these apes are
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the ones with whom we last shared a common ancestor. Thus, the chimpanzee is bumankind’s
closest living relative, and vice versa (Goodman, 1999).

12.  .Chimpanzees resemble hyman beings in physiological and anatomical ways. Their
blood is interchangeable with human blood, such that a transfusion from a human being could save
a chimpanzee’s life {or vice versa), so long as the blood groups are properly matched (Segure] et
al., 2012).

13.  Thevolume of the brain of the chimpanzee is of comparable size to that of the most
recent (but‘extinct) member of the human evolutionary lineage, Homo floresiensis {*The Hobbit™)
of Indonesia, which lived until as recently as 18,000 years ago (Brown et al., 2004),

14. Chimpanzees’ performance on intelligence tests is equivalent fo that of preschool-
aged (3&4 years-old) children, especially in physical intelligence, i.e. object manipulation
Matsuzawa et al., 2006).

15. One of the most important indicators of intelligence in species, including
chimpanzees, is the capacity for tool-making and use. Tool-making may imply complex problem-

| solving skills and an ‘understanding of means-ends relations and causation, as it requires making
choices, often in a specific sequence, towards a prédeﬁncd goal, which is a key aspecti of
intentional action. Chimpanzees demonstrate intelligent tool—mﬁking and use in Both nature and
captivity, many examples of which are described in the following paragraphs. In nature they make
and use tools of vegetation and stone in daily life for humting, gathering, fighting, play, |
communication, courtship, hygiene and socializing (McGrew, 1992; 2010, 2013). Tool-making
and use is a chimpanzee species universal, found in all populations stuajed over the long-term.

16. Chimpanzees make and use complex tools that require them to utilize two or more

objects towards a single goal. An example is using one stone as a hammer and another as an anvil
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for cracking hard nuts (Carvalho et al., 2009). Chimpanzees also make compound tools, in which
two or more components are combined as a single working unit. Examples include the leaf sponge
in which several fresh leaves are éompressed into a single absorbent mass that allows water to be
extracted from tree holes (Sousa et al., 2009), and, the wedge stone, in which chimpanzees insert
a stone under an anvil to level its working surface to increase its efficiency (Mats_uzawa, 1991).
Composite tool use such as this is virtually unknown in other nonhuman species and reflects the
fact that chimpanzees have the ment.al capacity to combine components of their environment in
, approﬁriate ways to attain a desired outcome. These capacitiesv also involve making adjustments
to existing circumstances in order to attain a goal and demonstrating that chimpanzees desire
certain outcomes over others and work to achieve them,

17.  Chimpanzees also use “tool sets,” which involve using two or more tools in an
obligate sequence to achieve a single goal. For example, they havé been known to use a set of five
objects — pounder, perforator, enlarger, collector, and swab —to obtain honey (Boesch et al., 2009).
This kind of sophisticated tool-use involves choosing the appropriate objects in a complex
hierarchical sequence in order to obtain a goal which is kept in mind throughout the process. This
kind of sequencing and mental representation is a hallmark of intentionality and self-regulation,
And, chimpanzees have taken tool-making and use a step further into a realm previously thought
to be unique to humans, that is, culture.

18.  Culture is behavior that is learned socially (learned by watching others), is
normative (represents something most individuals do), and collective (characteristic of a group or
community) (McGrew, 2004). In other words, culture is a set of behaviors that is fransmitted by
social and observational learning (Jearning by watching others), which becomes characteristic of

a certain group or population. Culture is a hallmark of human intelligence and is based on several
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high-level cognitive capacities, including imitation (the direct mimicking of bodily actions),
emulation (learning about the results of someone else’s actions, then achieving those results in
another way) and innovation (producing novel ways to do things and combining known elements
in ﬁew ways) all of which chimpanzees share (see below).

19.  Decades of observational field research in various locations in Africa have
produced an ovemhe]mjng amount of evidence that wild chimpanzees possess different cultural
traditions which they pass on from one generation to the next. These chimpanzee traditions meet
the same criteria used to identify human culture. There are three general cultural domains found
in humans and chimpanzees: 1) material culture, which is defined as the use of one or more
physical objects as a means to achieve an end, 2) social culture, which is defined as behaviors thét
allow individuals to develop and benefit from social living, and 3) symbolic culture, which is
defined as special communicative gestures and vocalizations which are only arbitrarily, i.e.,
symbolically, associated with certain intentidns and behaviors (Whiten, 2011; McGrew, 2004).

20.  With respect to the tool-making and using aspect of material culture, while all wild
chimpanzees make and use tools, each chimpanzee group makes and uses a unique combination
of tools known as a “tool kit.” (McGrew,1992, 2010; McGrew, Tutin and Baldwin, 1979). A
chimpanzee tool kit is a unique set of about 20 different toels which are used for various fimctions
in daily life. These include tools used for foraging and processing food, such as specialized sticks
to open up termite rhounds, stems used as probes in ant nests, sticks to gét marrow out of the bones:
of dead animals, stone “hammer and anvil” to crack nuts, among a wide variety of others. Tools
are also made and used for personal comfort and hygiene, including using leaves to clean the body,
using certain stems to comb through hair, using sticks to clear the nasal passages and using a leafy

twig to fan away flies, among many others. Tools also include those used for nest building (for
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sleeping) which involve specialized ways of bending branches and sticks to make a comfortable
and secure sleeping nest in the trees. These tool kits vary from group to group, are passed down
by observing others performing the tasks and are found in a wide range of ecological locations,
from savanna to rainforest. Tool-making is not genetically determined or fixed, that is, it is not
“hard-wired” behavior or simple reflex. Rather, tool-making depends on the same mental abilities
- that underlie human culture — learning from others and making specific decisions about how to do
things. Each chimpanzee group develops its own culture through its own behavioural choices.
{(McGrew, 1991, 2604; 2007;. McGrew and Tutin, 1978; Schoening et al.,, 2008; Whiten, 2011
Whiten et al., 1999). The documented patterns of variation across chimpanzee groups are unigue
in the nonhuman animal world. Decades of field work show that there are at least 40 unique
chimmpanzee cultures spread across Africa. These cultures are made up of combinationis of over 65
different identiftable behaviors. In addijtion to those already meniioned, these also include the
ingestion of various plant materials for their medicinal properties as anti-bacterial agents and
dewormers (Huffman et al., 1997).

21.  Many of the tools in chimpanzee tool kits are not preserved in the archacclogical
record because they are made of organic materials that decompose over time, such as leaves, stems,
bark, etc.. However, such chimpanzee stone tools as hammer and anvils are preserved in the
archaeological record in the same way as are human stone tools. Therefore, chimpanzee stone
artefacts have been compared with early human stone artefacts in terms of what they reveal abount
their comparative menta! abilities. The foraging tool kits of some chimpanzee populations, such
as in western Tanzania, are indistinguisﬂable in complexity from the tools kits of some of the
éimp]est material cuktures of humans, such as Tasmanian aborigines (McGrew, 1987), and of the

oldest known human artefacts, such as those of the Oldowan Indusiry discovered in East Africa
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>(Wynn and McGrew, 1998; Wynn et al. 2011). Dated chimpanzee stone artefacts that have been
excavated from sites in West Africa s.how that there was once a chimpanzee “Stone Age™ (just as
there was a Stone Age for humans) that dates to at least 4,300 years ago (Mercader et al., 2002,
2007). The ages of the tools suggest that, in at least one population chimpanzse tool-making culture
has been passed down for 225 generations (Boesch, 2012). These findings demonstate. that
chimpanzee culture has very deep roots that predate the onset of settled farming villages and the
invention of Iron Age technology in that part of Africa.

22.  With respect to social culture, there are many social displays and social customs
that chimpanzees pass down from one generation to the next (McGrew et al. 2001, Whiten et IaI.
1999). Examples include the famous “waterfall di‘splay”. originally reported by Jane rGoodall
(1986) At a waterfall in the Gombe National Park, Tanzania, she observed male chimpanzees
approach the waterfall and display in slow, thythmic motion along the riverbed. For ten minutes
or more, they pick up and throw rocks and branches, leap to seize hanging vines, and swipg over
the stream in the wind. Goodall refers to these purposeful displays as likely expressions of feelings
ofawe in t:he chimpanzees towards the waterfall. Another example is the social “rain dance”, which
is a slow and deliberate pattern of rhythmic, bipedal locomotion at the start of rain pgrformed
mostly at the beginning of rainy season {Goodall,1967). Another well-documented social custom
is the grooming hand-clasp in which two chimpanzees clasp cach other’s hands, raise those arms
in the air, and groom each other with their free hand. This social custom was first observed in the
Mahale Mountains of T@ania (McGrew and Tutin, 1978) and occurs, with soine variation, in
certain ‘locations and is completely absent in others (Nakamura and Uehara, 2004). This

demonstrates the wide variability in social cultural expression across different chimpanzee groups.
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23.  The symbolic element that is key to human culture, is also found in wild
chimpanzeeé. For instance, in one chimpanzee gfoup arbitrary symbolic gestures are used to
commumicate desire fo have sex whereas in another group an entirely different symbolic gesture is
used to express the same sentiment (McGrew, 2011). The presence of symbolic culture in
chimpanzees demonstrates that abstract concepts can be present without human language;

24.  Comparisons between human and chimpaniee cultures demonstrate that the
similarities are underwritten by a common set of mental abilities. The most important are imitation
and emulation. Learning by observa_tion is key to heing able to imitate or emulate. Studies show
that chimpanzees copy methods used by others to manipulate objects and use both direct imitation
and emulation, depending on the circumstance (Homer and Whiten, 2005; Whiten et al., 2009).
True imitation, which involves copying bodily actions, is an important hallmark of self-awareness
because it suggests the individual has a sense of his own body and how it corresponds to someone
else’s body and that he can manipulate his body in accordance with the other’s actions There is
ample evidence that, under the right circumstances, chimpanzees mimic the actions of others
[;recisely, even mimicking the correct sequence of actions to achieve a goal (Buttlemann et al.,
2007; Whiten et al., 1996; Whiten et al., 2009). For instance, chimpanzees can imitate the acﬁons
of humans, or other chimpanzees, as well as the exact sequence of three actions in order to open
up an “artificial fruit™ to get a treat (Whiten et al.,, 1996). Chirﬁpanzees may directly imitate
someone else’s way to achieve a goal when they have not yet figured ou1.: their own way to achieve
the same goal. - But, when chimpanzees already have the skills to complete a task they tend to
emulate, not imitate (Homer and Whiten, 2005). These findings show that chimpanzees make
choices about whether to directly copy someone else’s actions based on whether they think they

can figure out how to do the task themselves. Not only do chimpanzees imitate, but they know

10
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when they are being imitated, and respond as young human toddleré do when they realize they are
being imitated (Nielsen et al., 2005; Haun and Call, 2008). When imitated, both chimpanzees and
young human children tend to “test out™ the behavior of the imitator by making repetitive actions
and looking to see if the imitator does the same. This behavior is similar to how chimpanzees and
toddlers test whether an image in a mirror is herself. This action, called “contingency checking,”
is ancther hallmark of self-awareness. In addition to being aware of being imitated and being able
to imitate others, chimpanzees are capable of “deferred imitation,” that is, copying actions they’ve
seen in the past (Bering et al., 2000; Bjorklund ef al., 2000; Marshall-Pescini and Whiten, 2008).
Deferreci imitation relies upon even more sophisticated capacities than direct Imitation because the
chimpanzees must remember the past action of another while replicating those actions in real time.

25.  Finally, all of these capacities for imitation and emulation are hecesgary for
“cumulative cultural evolution.” This specific kind of cultural capacity, which is found in humans
and chimpanzees, involves the ability to build upon the customs that came before (Nagel et al.,
1993; Hirata and Mirimara, 2000; Myowa-Y amakoshi and Matsuzawa, 2000; Yamamoto, Humie
and Tanaka, 2013). Moreover, chimpanzees, like humans, have a tendency to be social
conformists (Whiten, Horner and de Waal, 2005), which allows them to maintain customs within
~ groups. All of the evidence so far suggests a striking éimilarity between the mental capacities of
humans and chimpanzees in the areas of observational learning, imitation (and thus self-
| awareness), decision-making, memory and innovation.

26. Chimpénzees appear to have moral inclinat.ions and some level of moral agency,
that is, they behave in ways that, if we saw the same thing in humans, we would interpret as a
reflection of moral imperatives and self-consciousness. They ostracise individuals who violate

social norms (Goodall, 1986). They respond negatively to inequitable situations, e.g. when offered

11
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lower rewards than companions receiving higher ones, for the same task {Brosnan et al., 2005).
‘When given a chance to play economic games (e.g. Ultimatum Game), they spontanecusly make
fair offers, even when not obliged to do so (Brosnan, 2013; Homer et al., 2011; Procior et al.,
2013; von Rohr, 2012).

27.  Chimpanzee social life in nature is cooperative. They engage in collaborative social
hunting, in which different individual huntars‘ adopt different roles that increase the chances of
success of the hunt. After the hunt, they share the meat from the prey gained (Boesch, 2012). Males
cooperate in territorial defense, when they engage in risky boundary pafrolling. Encounters with
neighbouring males may be fatal, so that such cooperation may have life-or-death coﬁsequences

(Mitani et al., 2010). These types of behaviors represent a purposeful and well-cocrdinated social
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Curriculum vijae: WILLIAM CLEMENT McGREW (March 2012)

Work Addresses: Department of Archaeology and Anthropology

Education

2009

1990

1970

1965

University of Cambridge
Fitzwilliam St '
Cambridge CB2 1QH, UK.
FEmail: wem2l@cam.ac.uk

Corpus Christi College

Trumpington St
Cambridge CB2 1RH

Ph.D. in Biological Anthropology, University of Cambridge, England

Ph.D. in Social Anthropofogy, University of Stirling, Stirling, Scotland
Thesis: Chimpanzee Material Culture: Implications for Human Evolution

D.Phil. in Psychology, University of Oxford, Oxford, England
Thesis: dn Ethological Study of Social Behaviour in Preschool Children

B.S. (with Special Distinction) in Zoology, University of Oklahoma, Norman, USA

Awards and Honours

2012
2010
2008
| 2005
2003

1998
1996

1995

Senior Fellow, McDonald Institute for Archaeological Reseafch, Cambridge
Distinguished Alumni Award, College of Arts and Sciences, University of Oklahoma
Osman Hill Meda.l; Primate Society of Great Britain

Fellow, American Association for the Advancement of Science -

Corresponding Fellow, Royal Society of Edinburgh, Scotland

Prix Detwart, for Human Ethology and Cultural Anthropology, Fondation Jean-Marie
Delwart and Royal Academy of Sciences of Belgium ($10,000)

W.W. HoweHs Book Prize in Biological Anthropology, Amefican Anthropological
Association

Outstanding Research Award, Center for Research into the Anthropological Foundations of
Technology, and Leighton A. Wilkie Memorial Lecture, Indiana University
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Professional Training and Employment

2010
(Jul

2009-
2005-09
2008

2003
(Oct-Dec)

2003
(Jan-Jun)

2001
(Jul-Aug)

2001
(Jun)

1994-2005
1994
(autimnn)

1993-94

1993
(spring)

1989-92

1986
(autummn)

1982
1981-89

1980
(autumn)

1974-81
1972-73

1972

Visiting Fellow, Hanse-Wissanschafis Kollegg, Delmenhurst, Germany

Professor of Evolutionary Primatology, University of Cambridge
Lecturer in Biological Anthropology, University of Cambridge
Fellow, Corpus Christi College, Cambridge

Fellow, Collegium Budapest, Hungary

Visiting Bye Fellow, Selwyn College, and Visiting Research Fellow, Leverhulme Centre

" for Human Evolutionary Studies, University of Cambridge

Russell Trust Senior Research Fellow, School of Psychology, University of St. Andrews,
Scotland

Visiting Professor, Ecole des Hautes Etudes en Sciences Sociales, College de France, Paris

Professor, Depts. of Anthropology and Zoology
Miami University

Visiting Professor, Dept. of Anthropology
University of California, Berkeley

Wiepking Distinguished Professor, Depts. of Sociology & Anthropology, Psychology,
and Zoology, Miami University, Oxford, Ohio

Visiting Faculty Member, Dept. of Biology
Earlham College, Richmond, Indiana

Reader in Psychology, University of Stirling

Visiting Faculty Member, Depts. of Anthropology and Biology
University of New Mexico, Albuquerque

Nuffield Foundation Social Science Research Fellow
Senior Lecturer in Psychology, University of Stirling

Visiting Faculty Member, Dept. of Psychology
University of North Carolina at Charlotte

Lecturer in Psychology, University of Stirling, Scotland

Research Associate, Dept. of Psychiatry and Behavioral Sciences
Stanford University, and Gombe Stream Research Centre, Kigoma, Tanzania

Visiting Investigator, Delta Regional Primate Research Center
Tulane University, Louisiana



1971
(summer)

1970-71

1969-70

1968-69

1965-68

437

Participant in Wenner-Gren Foundation Field School in Primatclogy
Caribbean Primate Research Center, Cayo Santiago, Puerto Rico

SSRC Postdoctoral Research Associate, Dept. of Psychology
University of Edinburgh, Scotland

National Institutes of Mental Health Postdoctoral Fellow
Dept. of Psychology, University of Edinburgh

Population Council Fellow, Dept. of Psychology, University of Edinburgh

Rhodes Scholar, University of Oxford, Inst. of Experimental Psychology (66-68); Dept. of
Zovlogy (65-66)

Research Grants

2011

2005

2003-08

2000

2000

1999

1999

1996

1995

1995

1954

“ 1993

Emeritus Fellowship, “Chimpanzee Behaviour and Modeling Human Evolutionary Origins”
Leverhulme Trust, £22,000

“Sex Differences in Faunivory of Wild Bonobos at Salonga,” Leakey Foundation, $14,500
(with L.F. Marchant)

Revealing Hominid Origins Initiative,” National Science Foundation, HOMINID program,
$48,000 (sub-contract, PI: F. Clark Howell & T.D. White, Univ. California-Berkeley)

“Savanna Chimpanzee Behavior and Ecology at Mont Assirik, Senegal,” National
Geographic Society, $7000 (with J.D. Pruetz)

“Savanna Chimpanzee Density and Distribution at Mont Assirik, Senegal,” Primate
Conservation, Inc., $2500 (with J.D. Pruetz)

«Sex Differences in Faunivory in Wild Chimpanzees at Mont Assirik, Senegal,” L.S.B.
Leakey Foundation, $13.000 (with L.F. Marchant)

“Behavioral Ecoldgy of Wild Chimpanzees at Mont Assirik, Senegal”, Philip and Elaina
Hampton Fund, Miami University, $6000 (with L_F. Marchant)

“Behavior of Wild Chimpanzees in Tanzania: Handedness, Prehension and Object
Manipulation”, Philip & Elaina Hampton Fund, Miami University, $5961 (with L.F.
Marchant)

“Comparative Research on Chimpanzees and Bonobos”, Max-Planck-Gesellschaft,
D.M. 5000 (with L.F. Marchant)

“(ireat Ape Societies”, Publication grant, Wenner-Gren Foundation for Anthropological
Research, $10,000 (with L.F. Marchant, T. Nishida).

“Laterality of Function in Human and Nonhuman Primates”, Max-Planck-Gesellschaft,
D.M. 7000 (with L.F. Marchant) ‘

“Laterality of Function in Traditional Human Societies”, Max-Planck-Gesellschaft,
D.M. 12,000 (with L.F. Marchant)

3
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1977

1976

1975
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“Yaterality of Limb Function in Wild Chimpanzees, Gombe, Tanzania”, L.S.B. Leakey
Foundation, $7500 (with L..F. Marchant}

“Cross-Cultural Study of Tool-use by Wilkd Chimpanzees™, Science and Engineering
Research Council, £11,859.

“Ecology and Ethology of Four Sympatric Primate Species in Senegal, West African (Final
Stage)”, Science Research Council, £13,462.

“Chimpanzees in Senegal Using Tools to Obtain Termites”, Leakey Foundation, $1462.

“Ecology and Ethology of Four Sympatric Primate Species in Senegal, West Africa
(Supplement)”, Science Research Council, £13,650.

“Fcology and Ethology of Four Sympatric Primate Species in Senegal, West Africa”
Science Research Council, £15,644.

“Ecology and Behavior of Chimpanzees, West Africa”, Wenner-Gren Foundation forr
Anthropological Research, $1000.

“Ecology and Behavior of Wild Chimﬁanzecs in Senegal, West Africa”, Science Research
Council, £4164.

““Field Study of Wild Chimpanzees in Senegal”, Camnegie Trust for the Universities of

Scotland, £2000.

“Behavmr and Ecology of Wild Chimpanzees in Senegal”, Leakey Foundatlon $2000.

Plus 23 smaller grants totaling ca. $16,000 awarded from 1974-2011 by American Phllosophlcal Society,
Boise Trust, British Council, Carnegie Trust for the Universities of Scotland, L.S.B. Leakey Trust, Royal

Anthropological Institute, Royal Society, Royal Zoological Society of Scotland, University of Stirling,
University of Cambridge.

Teaching

Semester courses taught (all or in part) at Earlham College (E) or at Universities of California (C),
Cambridge {Cb), Stitling (5}, New Mexico (NM), North Carolina at Charlotte (NC), or Miami University

M):

Apes & Homan Evolution - Cb
Animal Behaviour S
Avian & Mammaiian Social Systems {Graduate) ‘NM
Behavioral Ecology & Conservation Biology {(Graduate) M
Behavioral Primatology G S
Cultural Primatology Cb
Developmental Psychology NC, S
Evolution of Hluman Behaviour (Capstone) M, S, NC
Evolutionary Medicine (Graduate) M
Heredity, Environment, & Human Somety M
The Human Animal (Capstone, Honors Seminar) M
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Human Evolutionary Ecology {Graduate)

Introductory Psychology

Foundations of Biological Anthropology

Mammalogy '

Origins of Human Material Culture (Graduate) C,NM
~ Primate Behavior & Human Evolution {Honors Seminar) S, Cb

Socio-Ecology of Primates

Senior Seminar in Anthropology - (Capstone}

External examination of Ph.D.'s at the Universities of Birmingham, Reading, St. Andrews, Sheffield,
Stirling, London (Birkbeck, UCL, Goldsmiths); M.Phil. (CNAA) Birmingham Polytechnic; and M.Sc. at

St. Andrews.

1992  Award from University of Stirling Teaching Fund:' £1072 to develop new program of teaching -
practicals in Animal Behaviour. '

Graduate Student Primary Supervision

Baldwin, P.J.
Ph.D. 1979

Niemeyer, C.L.
M.Sc. 1980

Harrison, MLI.S.
PhL.D. 1982

‘Chamove, A.S.
Ph.D. 1982

Feistner, A T.C.
M.Sc. 1985

Williamson, E.A.
PhD. 1988

Brereton, A.R.
Ph.D. 1988

" Hannah, A.C.
Ph.D. 1989

Price, E.C.
Ph.D. 1990

Moore, K.
M.Sc. 1993

The natural history of the chimpanzee (Pan froglodytes verus) at Mt. Assirik,
Senegal.

Interference in mating in the stumptailed macaque (Macaca arctoides).

The behavioural ecology of green monkeys, Cercopithecus sabaeus,

at Mt. Assirik, Senegal.

Development of aggressiveness in macaques.

Food sharing in the cotton-top tamarin, Saguinus oedipus oedipus,

Behavioural ecology of the lowland gorilla (Gorilla g. gorilla) in Gabon.

Sexual interference in stoinptail macaques (Macaca arcioides): Is it return-benefit

Spite?

Behavioural rehabilitation of laboratory chimpanzees in Liberia.

Cooperative breeding in captive families of the cotton-top tamarin.

Dispersal and philopatry in captive cotton-top tamarins.



Oberski, 1.
Ph.D. 1993

Newing, H.
Ph.D. 1994

Ham, R.
Ph.D. 1994

- Hardie, S.M.
Ph.D. 1995

Henry, M.
M.Sc. 1998

Videan, E.N.
M.Sc. 2000

Videan, E.N.
Ph.D. 2005

Persad-Clem, R.

Ph.D. 2009

 Smaers, J.
M. Phil. 2006

Koops, K.
Ph.D. 2011

Phillips, C.
Ph.D. 2012

Stewart, F.
Ph.D. 2011

Carvalho, S.
Ph.D. student

Bertolani, P.
Ph.D. student
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Grooming relations in captive chimpanzees, Edinburgh Zoo.

Behavioural ecology of duikers (Cephalophus spp.) in forest and farmbush,
Tai, Cote dTvoire.

Behaviour and ecology of grey-cheeked mangabeys (Cercocebus albigena) in the
Lope Reserve, Gabon.

Polyspecific associations of tamarins (Callitrichidae).

Competition for resources between Homo sapiens and Pan paniscus in the Lomako
Forest of Zaire.

" Bipedality in boncbo (Pan paniscus) and chimpanzee (Pan froglodytes):

Implications for the origins of bipedalism in hominids.

Chimpanzee nest-building and sleep: A model for the evolutionary origins of shelter.
Adaptation of captive chimpanzees to free-ranging in a natural temperate environment.
Comparative socicecology of primate brain component evolation.

Elementary technology of foraging and shelter in the chimpanzees of the Nimba
mountains, Guinea.

Chimpanzee diet: Analyses at macroscopic, microscopic and molecular level.

The evolution of shelter: Ecology and ethology of chimpanzee nest-building.
Evolutionary origins of technological behaviour: A primate archaeology approach to

chimpanzees

G1S-based study of chimpanzee ranging

Professional Societies {Offices Held}

American Association for the Advancement of Science

Electorate Nominating Committee, Anthropology 2001-2004
Chimp Haven, Board of Directors 1999-2005
International Primate Protection League, Scientific Advisory Board 1977-

6
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International Socigty for Human Ethology, Board of Trustees 1978-1982, 2005-
Primate Specialist Group-Africa 1985-
TUCN-SSC Primate Special Group, Sub. Comm. on Great Apes 2004~
Primate Society of Great Britain, Council 1985-1988
Working Party on Conservation 1979-1983
Royal Anthropological Institute, Council 1990-1992
Committee on Biclogical & Social Anthropology 1988-1991
Royal Zoological Society of Scotland, Council 1974-1978; 1990-1992
Executive Committee 1975
Animal Health and Management Committee 1974-1981
Ediforial Boards
American Journal of Primatelogy, Consulting Editor 1991-1999
Carnivore 1978-1983
Ethology and Sociobiology, European Editor 1984-1992
Editorial Board 1994-1996
Folia Primatologica _ , 1989-2009
Human Ethology Newsletter, Reviews Co-Editor 1982-1986
Human Evolution 1994-
Human Nature 1990-1996
International Jowrnal of Primatology 1995-2000
Jowrnal of Human Evolution, Assoc. Bditor 1983, 1992-1995
Man . 1987-1992
Pan Africa News 1997-
Primates 1985-

Reviewing of Grant Applications/Book Proposals/fManuscripts (cumulative)

Review Panel, Individual Research Grants, Wenner-Gren Foundation for Anthropological
. Research, 2004-2005

Alexander von Humboldt Foundation, Association for the Study of Animal Behaviour, Bonobo
Protection Fund, Cambridge University Press, Canada Council, HF. Guggenheim Foundation,
Harvard University Press, Japan Society for the Promation of Science, L.S B. Leakey Foundation,
Leverhulme Trust, Charles & Anna Morrow Lindbergh Foundation, National Geographic Society,
National Science Foundation (Anth., Psychobiol.), Primate Conservation Inc., Princeton University
Press, Royal Anthropological Institute, School of American Research Press, Science &
Engineering Research Council, W.H. Freeman, Wenner-Gren Foundation for Anthropological
Research

Reviewing of Journal Manuscripts (cumulative)

African Jowrnal of Ecology, American Journal of Primatology, American Journal of Physical
Anthropology, American Naturalist, Animal Behaviour, Animal Welfare, Annals of Tropical
Medicine & Hygiene, Behavioral and Brain Sciences, Behaviour, Biology Letters, Cambridge
Archaeological Journal, Carnivore, Current Anthropology, Developmental Psychobiology, Ecology

7
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and Evolution, Ecotvopica, Ethology and Sociobiology, Ethology, Evolutionary Anthropology, Folia
Primatologica, Geographica, Human Evolution, Human Nature, Intnl Journal of Behavioral
Development, Intnl Journal of Primatology, Journal of Archaeological Science, Journal of
Comparative Psychology, Journal of Human Evolution, Journal of Linnean Society of London,
Journal of Royal Anthropological Institute, Laterality, Man, Nature, Oryx, Pan Afiica News,
Primates, Proceedings of the National Academy of Sciences USA, Proceedings of the Royal Society

of London B, Quarterly Journal of Experimental Psychology, Science, Yearbook of Physrcal
Arthropology, Zoo Biology.

Invited Lectures te National or International Meetings

2011
2011
. 2011
2011

2010
2009
2009
2009

2008
2008

2008
2008
2007
2007
2007
2007
2006
2006
2006
2606
2005
2005
- 2005
2004
2003
2003
2003
2002
2002
2001
2001

“Triangulating on Technology: Three Routes to Percussive Lithics in Primates”, podium
presentation, Fourth Congress of European Federation for Primatology, Lisbon, PORTUGAL.
“Unnatural Behaviour: Obstacle or Insight at the Species Interface?”, roundtable, ‘Humans and
Other Apes: Rethinking the Species Interface’, New York, NY.

Memories of Gombe over Three Decades”, symposium, ‘An Ora! History of Primatology at
Cambridge’, Personal Histories Project, Cambridge.

“Chimpanzees and the Last Common Ancestor”, Invited public lecture, Institute of Human Origins,
Arizona State Univ., Tempe, AZ.

“Fifty Years of Chlmpanzee Tool Use: What’s Left to Know’?” lect., University of Oklahoma USA
“The First 4 Million Years of Human Evolution”, Royal Society, d1scuss1on meeting, London

. “150 Anos derpres de Darwin: Evolution fufuro o crisis?”, CENIEH, Symp, Burgos, Spain

“The Dawn of Language, Imagination, and Spirituality”, Templeton Foundation, symp., Cape Town,
South Africa

‘W.C. Osman Hill Lecture, Primate Soc1ety of Great Britain, London, UK.

“Origins of Percussive Technology”, Leverhulme Centre for Human Evolutionary Studies, symp.,
Cambridge, UK.

“Fest Conference for W. Schiefenhoevel’, Max-Planck-Gesellschaft, symp., Andechs, Germany
“Human and Non-Human Ethology™, symp., Russian Academy of Sciences, Novosibirsk, Russm
Belgian Group for Primatology, keynote lecture, Antwerp, Belgium

7" Kongress der Gesellschaft fur Anthropologie, plenary lecture, Freiburg, Germany

“The Mind of the Chimpanzee,” Understanding Chimpanzees IV, symp., Chicago, USA.

James Drever Lecture, School of Psychology, University of Edinburgh, Scotland

“Anthropolegy at UCL,” symp., University College London

“Transcultural Universals,” symp., Wissenschaftskolleg, Delmenhorst, Germany

“Bossou 30 Ans,” symp. Conakry, Republic of Guinea

Journal of Anthropological Research Annual Lecture, Albuquerque, USA

“Nature, Language, Culture: Leaming from Animals?”’ symp., Essen, Germany

“Chimpanzee Cultures,” Origins of Humans, San Diego, USA

“Chimpanzee Material Culture,” Chacmool Conf., symp. Calgary, Canada

“African Great Apes: Evolution, Diversity & Conservation”, symp., Kyoto University, Japan
“Konrad Lorenz Symposium,” Ludwig-Maxmillians-Universitéit, Munich, Germany

“Konrad Lorenz Symposium 2,” Bucharest, Romania

“International Primatological Conference,” Lisbon, Portugal

“Evolution, Behaviour, Society,” Human Ethology Summer School, Pushchino, Russia
“Production and Reproduction,” Southern California Primate Research Forum, Los Angeles, USA
“Culture in Marine Mammals,” Biennial Marine Mammals Conference, Vancouver, Canada

_“Fluid Bread: Images and Usages of Beer in Crosscultural Perspective,” symp., International

Commission for the Anthropology of Food, Seewiesen, Germany
8
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2000

2000
2000
2000

2000

1599
1999

1999

1999
1998
1993

1998
1998

1997
1997

1995

1994
1994
1992
1991
1991

1991

1991
1990

1988
1987

1986
1986
1986
1985
1984
1980

1974
1972

443

“Evolutionary Neighbors,” symp., 4th International SAGA Forum, Okayama, Japan

“The Social Brain: Evolution and Pathology”, symp., Max-Planck Inst. Beh. Physiol., Bochum,
Germany

“Animal Social Complexity and Intelligence”, symp., Chicago Acad. of Sci, Chicago, USA
“Human Universals”, symp., Hanse Wissenschaftskolleg, Andechs, Germany '
“Chimpanzee Cultures”, exhibition, New Frontiers in Science 2000, Royal Society and Royal
Society of Edinburgh, London and Edinburgh, UK

“Behavioral Diversity in Chimpanzees and Bonobos”, symp., Max-Planck Inst. Evolutionary
Anthropol., Seeon, Germany

“Evolution and Culture”, symp., Fondation Fyssen, St. Germaine, France

“Anthropology at the End of the Century”, symp., Wenner-Gren Foundation, Cabe San Lucas,
Mexico

“Origins”, symp., Living Links Center for Advanced Study of Human and Ape Evolution, Atlanta,
USA

“Primate Cultures”, symp., Southern California Primate Research Ferum, Los Angeles, USA

“The Early Human Diet: The Role of Meat”, symp., Wenner-Gren Foundation, Madison, USA,
“Hominid and Non-Hominid Primate Behaviour and Lifestyles™, symp., Dual Congress of Int. Assn.

‘Study of Human Palacontotogy and Int. Assn. of Human Biologists, Sun City, South Africa

“Evolving the Human Mind”, symp., Hang Seng Centre for Cognitive Studies, Sheffield, UK
“Primatology and Human Nature”, roundtable, Dialogue between Science and Religion, Amer. Assn.
Advancement Sci., Washington, USA
“Human Evolution”; symp., Cold Spring Harbor Laboratory, New York, USA.
“Exploring the Primate Mind™, symp., National Zoological Park, Smithsonian Institution,
‘Washington USA
“Chimpanzee Behavioral Diversity”, plenary lecture, Midwest Animal Behavior Conference,
‘Oxford, USA
“The Great Apes Revisited”, symp., Wenner-Gren Foundation, Cabo San Lucas, Mexico
“Anthropotogie Heute”, symp., Gesellschaft fiir Anthropologie, Potsdam, Germany
“Ethological Roots of Culture”, NATO Advanced Study Inst., Cortona, Italy
“@Great Apes of the World”, symp., Orangutan Foundation Iutemational, Jakarta, Indonesia
“Food and the Status Quest”, symp., European Commission on the Anthropology of Food, Ringberg,
Germany
“Foraging Strategies and Natural Diet of Monkeys, Apes, and Humans”, symp., Royal Society
Discussion Meeting, London, UK
“Understanding Chimpanzees [I”, symp., Chicago Acad. of Sci., symp., Chicago, USA
“Tools, Language, and Intelligence: Evolutlonary Implications”, symp., Wenner-Gren Foundation,
Cascais, Portugal
“Tool-Use by Primates”, symp., Fondation Fyssen, Versailles, France
“Comparative Socxoecology of Mammals and Man”, symp., Brit. Ecological Society and Royal
Anthropol. Inst., Durham, UK
“The Plelstocene Perspective”, symp., World Archaeology Congress, Southampton, UK.
“Understanding Chimpanzees”, symp., Chicago Acad. of Sci., Chicago, USA
“Fourth International Conference on Hunting and Gathering Societies”, symp., London, UK
“Primates”, symp., British Social Biology Council, London, UK
“The Sharing of Food”, symp., Wemer Reimers Stiftang, Bad Homberg, Germany
“Nonhuman Primates in Biomedical Programs”, symp., Humane Society of U.S.A., San Francisco,
USA
“The Great Apes”, symp., Wenner-Gren Foundauon Burg Warcenstem, Austria

“The Growth of Competence”, Ciba Foundation, London, UK

9
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Colloguia Given at Universities and Other Places (* = Multiple)

* Aberdeen, Alberta, * Andechs (Max-Planck), *Arizona State, Armstrong Atlantic, Basel, Bristol,
Bucknell, Budapest, Buffalo, * Califomia-Berkeley, California-Davis, California-Los Angeles, *California-
San Diego, * Cal State-Fullerton, * Cambridge, Case-Western, Centenary, * Centre College, Charleston,
Chester, Chicago Zool. Soc., Cincinnati, Colorado-Boulder, Colorado-Colorado Springs, Colorado-Denver,
* Duke, Dundes, * Durham, *Earlham, * Edinburgh, Emory, Georgia, George Washingion University,
Glasgow, * Gottingen, [llinois, * Indiana, * Jersey Zoo, *John Carroll University, Kent, Kent State, Leipzig,
*iverpool, Manchester , * Miami (Ohic), Michigan, * Milano, Minnesota, Munich, * New Mexico, New
York University, North Carolina-Charlotte, Ohio State University, * Oklahoma, * Oxford, Oxford Brookes,
Pisa, Potsdam, Roma, * St. Andrews, South Carolina-Beaufort, Stanford, Southem California, * Stirling,
Tennessee, * University College London, Utica;, ¥ Wisconsin, Wright State, * Ziirich

Conference Organization

2012 “Insectivory”, symposium, American Association of Physical Anthropologists, Portland, Oregon

2011 “Lateral Thinking: The Evolution of Human Handedness”, workshop, HWEK, Delmenhorst, Germany

2007 ~“Palaeoanthropology Meets Primatology,” symposium, LCHES, University of Cambridge

2005 “Primatology Meets Palaeoanthropology,” workshop, Miami University, Oxford, Ohio

1996  “Cebus Meets Par,” Symposium of International Primatological Society, Madison (with E.
Visalberghi) .

1996 “Nesting and Resting in Primates”, Symposium of Internaticnal Primatological Society, Madison
(with B. Fruth)

1994 “The Great Apes Revisited”, Wenner-Gren Foundation for Anthropological Research, Cabo San
Lucas, Mexico (with T. Nishida)

1992 “Scottish Conference on Animal Behaviour™, Stirling

1990 “Origins of Monogamy”, Symposium of International Primatological Seciety, Kyoto

1989 “Behavioural Ecology of Neotropical Primates”, Meeting of Tropical Ecology Group, British

Ecological Society, London
“Weekend Workshop on Callitrichid Behavior”, Scottish Primate Research Group, Stirling

1988 “Tools Compared: The Material of Cuiture™, Conference of Royal Anthropological Institute, London

1985 “Scottish Conference on Animal Behaviour”, Stirling ‘

1982 “Gorilla Ecology”, Workshop of International Primatological Society, Atlanta

1981 “Scottish Conference on Animal Behaviour”, Stirling

1980 “Primate Tool-Use™, Satellite Symposium of International Primatological Society, Florence

Books

1972 McGrew, W.C. Anr Ethological Study of Children’s Behavior. New York: Academic Press,
- 268 pp.

Published in The Child Psychology Series. Had positive reviews in Nature, Science, Conteteporary
Psychology, etc. Translated into Italian and Japanese.

1992 Nishida, T., McGrew, W.C., Marker, P., Pickford, M. & de Waal, F.B.M. (eds.) Topics in
10



1992

1994

1996

2004

12010
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Primatology, Volume 1. Human Origins. Tokyo:.Um'versity of Tokyo Press, 475 pp.

McGrew, W.C. Chimpanzee Materml Culture Implications for Human Evelution. Cambridge
University Press, 277 pp.

‘Won the 1996 W, W. Howells Prize of the American Anthropological Association, for the best book
of the year in biological anthropology. Had positive reviews in Nature, Science, Scientific American,
New Scientist, American Scientist, as well as in popular press, e.g. Economist, Times Higher, and

disciplinal journals, e.g. Contemporary Psychology, Cambridge Archaeological Journal. In its fourth
printing, and translated info Japanese.

‘Wrangham, R.W., McGrew, W.C., de Waal, F.B.M. & Heltne, P.G. (eds.) Chimpanzee Cultures.
Cambridge, MA: Harvard University Press, 424 pp.

This edited volume received positive reviews in Science, New Scientist, Science News, Ethology,

Times Higher, Los Angeles Times, etc. Went into paperback a year after publication.

McGrew, W.C., Marchant, L.F. & Nishida, T. (eds.} Great Ape Societies, Cambridge: Cambridge
University Press, 328 pp.

This edited volume received positive reviews in both general (Nature, American Scientist and
specialist (American Zoologist, Evolutionary Anthropology, Man) scientific journals, as well as the
popular press (BBC Wildlife, Times Higher). In its third printing.

McGrew, W.C. The Cultured Chimpanzee: Reflections on Cultural Primatology, Cambridge
University Press, 248 pp.

Positive reviews in Nafure, dmerican Scientist, Primates, American Anthropologist, etc.

Nishida, T., Zamma, K., Matsﬁsaka, T., Inaba, A. & McGrew, W.C. Chimpanzee Behavior in the
Wild: A Visual Encyclopedia. Springer Verlag, 255 pp.

Journal Articles & Book Chapters (refereed journal articles in bold)

1. 1969  McGrew, W.C. An ethological study of agonistic behaviour in preschool children.

In: Proceedings of the Second International Congress of Primatol ogy, Volume 1,
Behavior, Carpenter, C.R. (ed), Basel: Karger, pp. 149~159.

2. 1970 McGrew, W.C. Glossary of motor patterns of four-year-old children.

In: Direct Observation and Measurement of Behavior, Hutt, S.J. & C,,
Springfield, IL: Charles C. Thomas, pp. 210-218.

3. 1971  McGrew, W.C. & McGrew, P.L. Group formation in preschool children.

In: Proceedings of the Third International Congress of Primatology, Volume 3,
Behavior, Kummer, H. (¢d), Basel: Karger, pp. 71-78.

Hudson, P.T., McGrew, W.C. & McGrew, P L Attention structure in a group of preschool
infants.
In: Proceedings of the CIE Architectural Psychology Conference, ngston—on—Thames
RIBA & Kingston Polytechnic, pp. 12-16.

5. 1972 McGrew, W.C. Aspects of social development in nursery school children, with emphasis on

i1



8. 1973

10.

11.

12. 1974

13.

14.1975

15.
16.
17.1976

18. 1977

19. 1978

20.

21. 1979

22

23.

24. 1980

446

introduction to the group.
In: Ethological Studies of Child Behaviour, Blurton Jones, N.G. (ed.),
London: Cambridge University Press, pp. 129-156.
McGrew, P.L. & McGrew, W.C, Changes in children's spacing behaviour with nursery
school experience. Human Development, 15: 359-372.
McGrew, W.C. & Tutin, C.E.G. Chimpanzee dentistry. Journal of the American Dental
Association, 85: 1198-1204.
MeGrew, W.C. & Tutin, C.E.G. Chimpanzee tool use in dental grooming. Nature, 241:
477-478.
Tutin, C.E.G. & McGrew, W.C., Chimpanzee copulatory behaviour:
Folia Primatologica, 19: 237-256.
Tutin, C.BE.G. & McGrew, W.C. Sexual behavior of gl'oup-llvmg adolescent chimpanzees.
American Journal of Physical Anthropelogy, 38: 195-200.
McGrew, W.C. & McGrew, P.L. McGrew-McGrew system.
In: Measures of Maturation: An Anthology of Early Childhood Observation Instrumentis,
Volume 2, Boyer, E., Simon, A. & Karaffin, G. (eds.), Philadélphia: Research for Better
Schools, Inc., pp. 1313-1365. ‘
McGrew, W.C. Interpersonal spacing of preschool children.
In: The Growth of Competence, Connolly, K.J. & Bruner, J.S. (eds.),
London: Academic Press, pp. 265-281.
McGrew, W.C. Tool use by wild chimpanzees in feeding upon driver ants. Journal of
Human Evolution, 3: 501-508.
McGrew, W.C. Pattemns of plant food sharing in wild chimpanzees.
In: Contemporary Primatology, Kondo, S. & Ehara, A. (eds.),
Basel: S. Karger, pp. 304-309.
McGrew, W.C. & McGrew, P L. Interpersonal spacing behavior of preschool chlldren
during group formation. Man-Environment Systems, 5: 43-48.
MeGrew, W.C., Tutin, C.E.G. & Midgett, P.S. Tool use in a group of captive chimpanzees.
I: Escape. Zeitschnﬁ fiir Tierpsychologie, 37: 146-162.
File, S.K., McGrew, W.C. & Tutin, C.E.G. The intestinal parasites of a community of feral
chimpanzees, Pan troglodytes schweinfiupthii. Journal of Parasitology, 62: 259-261.
McGrew, W.C. Socialization and object manipulation of wild chimpanzees.
In: Primate Bio-Social Development, Chevalier-Skolnikoff, S. & Poirier, F.E. (eds.),
New York: Garland, pp. 261-288.
McGrew, W.C. & Tutin, C.E.G. Evidence for a social custom in wild chimpanzees?
Man, 13- 234-251.
McGrew, W.C., Tutin, C.E.G., Baldwin, P.J., Sharman, M.]., & Whiten, A.
Primates preying upon vertebrates: New records form West Africa (Pan troglodytes
verus, Papio papie, Cercopithecus sabaeus). Carnivore, 1: 41-45.
McGrew, W.C. Evolutionary implications of sex differences in chimpanzee predation and
. tool use.
In: The Great Apes, Hamburg, D.A. & McCown, ER. (eds.), Menlo Park:
Benjamin/Staples, pp. 441-463.
McGrew, W.C,, Tutin, C.E.G., Baldwin, P.J. New data on meat-eatmg by wild
chimpanzees. CuﬂentAnthropology, 20: 238-239,
MeGrew, W.C., Tatin, C.E.G., Baldwin, P.J. Chimpanzees, tools and termites: Cross-
cultural comparisons of Senegal Tanzania and Rio Muni. Man, 14: 185-214.
Rushton, E. & McGrew, W.C. Breech birth of a chimpanzee (Pan troglodytes).

12



25.

26. 1981

27.

28.

29.

30.

31. 1982

32.
33.

34,

35.

36.

37.1983

. 38,

39.
40. 1984
41.
42.

43. 1985

44,
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Journal of Medical Primatology, 9: 385-393.
Graham, C.A. & McGrew, W.C. Menstrual synchrony in female under-graduates living on
a coeducational campus. Psycheneuroendoctinology, 5: 245-252.

McGrew, W.C. The female chimpanzee as an evolutionary prototype.

In: Woman the Gatherer, Dahlberg, F. (ed.),
New Haven: Yale University Press, pp. 35-73.

McGrew, W.C., Baldwin, P.J. & Tutin, C.E.G. Chimpanzees in a hot, dry-and open habitat:
Mit. Assirik, Senegal, West Africa. Journal of Human Evolution, 10; 227.244.

McGrew, W.C. Social and cognitive capabilities of non-human primates: Lessons from the
field to captivity. Infernational Journal for the Study of Animal Problems, 2:
138-149.

Tutin, C.E.G., MCGTBW W.C. & Baldwin, P.J. Responses of wild chimpanzees to potential
predators.

In: Primate Behavior and Soczobzology, Chiarelli, A B. & Corruccini, R.S. (eds.),
Heidelberg: Springer-Verlag, pp. 136-141.

Baldwin, P.J., Sabater Pi, J., McGrew, W.C. & Tutin, C.E.G. Comparison of nests made by
different populations of chimpanzees (Pan froglodytes). Primates, 22: 474-486.

McGrew, W.C., Baldwin, P.J. & Tutin, C.E.G. Observations preliminaires sur les
chimpanzes (Pan froglodytes verusj du Park National du Niclola-Koba.

Memoires de I'Institut Fondamental d'Afrigue Noire, 92: 333-340.

Baldwin, P.J., McGrew, W.C. & Tutin, C.E.G. Wide ranging chimpanzees at Mt. Assirik,
Senegal. International Journal of Primatelogy, 3: 367-383.

McBeath, NM. & McGrew, W.C. Tools used by wild chimpanzees to obtain termites at Mt
Asgirik, Senegal: The influence of habitat. Jowrnal of Human Evolution, 11: 65-72.

Spencer, F., Boaz, N.T., Allen, M. & McGrew, W.C. Biochemical detection of fecal
hematin as a test for meat-eating in chimpanzees (Pan troglodytes). American Journal
of Primafology, 3: 327-332.

McGrew, W.C. Recent advances in the study of tool use by non-human primates.

In: Advanced Views in Primate Biology, Chiarelli, A.B. & Corruecini, R.S. (eds.),
Heidelberg: Springer-Verlag, pp. 177-183.

MecGrew, W.C., Sharman, M.J., Baldwin, P.J. & Tutin, C.E.G. On early hominid plant-food
niches. Current Anthropology,23: 213-214.

McGrew, W.C. Animal foods in the diets of wild chimpanzees: Why cross-cultural

variation? Journal of Ethology, 1: 46-61.

Tutin, C.E.G., McGrew, W.C. & Baldwin, P.J. Social organization of savanna-dwelling
chimpanzees, Pan troglodytes verus, at Mt. Assirik, Senegal. Primates, 24: 154-173.

McGrew, W.C. & Rogers, M.E. Chimpanzees, tools and termites: New records from
Gabon. Anterican Journal of Primatology. 5: 171-174.

Anderson, T R. & McGrew, W.C. Guinea baboons (Papio papio) at a sleeping site.
American Journal of Primatology, 6: 1-14.

McGrew, W.C. & Phtiaka, H. A simple and direct method of assessing social dominance in
young children. Human Ethology Newsletter, 4 (2). 2-4.

McGrew, W.C. & McLuckie, E.C. Do monkeys prefer to give birth at week-ends?

Laboratory Primaie Newsletter, 23 (4): 1-4.

MacKenzie, MM., McGrew, W.C. & Chamove, A.S. Social preferences in stumptailed
macaques (Macaca arctoides): Effects of kinship, rearing and companionship.
Developmental Psychobiology, 18: 115-123.

McGrew, W.C. & Collins, D.A. Tool-use by wild chimpanzees (Pan troglodytes) to obtain

13



45.
46.

47. 1986

48.
49. 1987
50.
51.
52.
53. 1988
54.

55.

56.

57. 1989
58.
59.

60.

61.
62.

63.
64. 1990
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termites (Macrotermes herus) in the Mahale Mountams Tanzania. American Journal
of Primatology, 9. 47-62.

Collins, D.A. & McGrew, W.C. Chimpanzees' (Pan froglodytes) choice of prey among
termites (Macrotermitinae) in western Tanzania. Primates, 26: 375-389.

McGrew, W.C. The chimpanzee and the oil palm: Patterns of culture? Social Biology and
Human Affairs, 50: 31-46.

McGrew, W.C. & McLuckie, E.C. Philopatry and dispersion in the cotton-top tamarin,
Saguinus (0.) oedipus: An attempted laboratory simuiation. International Journal of
Primatology, 7: 399-420.

McGrew, W.C., Brennan, J. & Russell, J. An artificial "gum-iree” for marmosets (Callithrix
J- Jacchus). Zoo Biology, 5: 45-50.

Hannah, A.C. & McGrew, W.C. Chimpanzees using stones to crack open pa]m nuts in
Liberia. Primates, 28: 31-46.

McGrew, W.C. Tools to get food: The subsistants of Tasmanian aborigines and Tanzanian

_ chimpanzees compared. Journal of Anthropological Research, 43: 247-258.

McGrew, W.C. Helpers at the nest-box, or, Are cotton-top tamarins realty Florida scrub
jays? Primaie Report, 18: 21-26.

Collins, D.A. & McGrew, W.C. Termite fauna related to differences in tool-use between
groups of chimpanzees (Pan troglodytes). Primates, 28: 457-471.

MecGrew, W.C. Parental division of infant caretaking varies with family composmon in
cotton-top tamarins. Animal Behaviour, 36: 285-286.

Collins, D.A. & McGrew, W.C. Habitats of three groups of chimpanzees (Pan troglodytes)
in western Tanzania compared. Journal of Human Evolution, 17: 553-574.

McGrew, W.C., Baldwin, P.J. & Tutin, CE.G. Diet of wild chimpanzees (Pan froglodytes
verus) at Mt. Assirik, Senegal: I. Composition. "American Journal of Primatology, 16:
213-226.

Ron, T. & McGrew, W.C. Ecological assessment for a-chimpanzee rehabilitation project in
northern Zambia. Primate Conservation, 9. 37-41.

McGrew, W.C. Why is ape tool-use so confusing?

In: Comparative Socioecology. The Behavioural Ecology of Humans and Other
Maommals, Standen, V. & Foley, R.A. (eds.) Oxford: Blackwell, pp. 457-472.

McGrew, W.C., Tutin, CE.G., Collins, D .A.. & File, S K. Intestinal parasites of sympatric
Pan troglodytes and Papio spp. at two sites: Gombe (Tanzania) and Mt. Assirik
(Senegal). American Journal of Primatology, 17: 147-155.

McGrew, W.C., Tutin, C.E.G. & File, SK. Intestinal parasites of two species of free-living
monkeys in far western Africa, Cercopithecus (aethiops) sabaeus and Erythrocebus
patas patas. African Journal of Ecology, 27: 261-262.

Halloren, E., Price, E.C. & McGrew, W.C. Technique for non-invasive marking of infant
primates. Laboratory Primate Newsletter, 28(3): 13-15.

Feistner, A.T.C. & McGrew, W.C. Food-sharing in non-human primates: A ctitical review.
In: Perspectives in Primate Biology, Volume 3, Seth, P.K. & Seth, S. (eds.), New Delhi:
Today and Tomorrow's Press, pp. 21-36.

McGrew, W.C. Recent research on chimpanzees in West Aﬁlca.

In: Understanding Chimpanzees, Heltne, P.G. & Marquardt, L..A. (eds.), Cambridge,
Mass.; Harvard University Press, pp. 128-132.

Wynn, T.G. & McGrew, W.C. An ape's view of the Oldowan. Man, 24: 383-398.

Brewer, S.M. & McGrew, W.C. Chimpanzee use of a tool-set 1o get honey
Folia Primatologica, 54; 100-104.
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66. 1991
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69.

70.

71.
72.1992

73.
74,
75.
76.
77.1993
78.
79,
80.1994

81.

82.
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Price, E.C. & McGrew, W.C. Cotton-top tamarins (Seguinus (0.) cedipus) in a semi-
naturalistic captive colony. American Journal of Primatology, 20: 1-12.

Hannah, A.C. & McGrew, W.C. Rehabilitation of captive chimpanzees.
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Mathias Osvath being duly sworn, deposes and says:

Introduction and Qualifications

1. My name is Mathias Osvath. I received a PhD in Cognitive Science, with
specialization in Cognitive Zoology from Lund University in 2010.

2. 1 submit this affidavit in support of Petitioners The Nonhuman Rights Project,
Inc. (*NhRP”), on behalf of Tommy, for a writ of habeas corpus. 1 am a pon-party to this
proceeding.

3. T am a Cognitive Zoologist at Lund University in Sweden, a research fellow in
the Department of Cognitive Science at Lund, and leader of the Cognitive Zoology Group at
Lund. | am the scientific director of two research facilities for the study of animal cognition:

Lund University Primate Research Station, and Lund University Corvid Cognition Station. 1
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am currently the main supervisor of two PhD-students in Cognitive Zoology. I am, and have
been, teaching courses on graduate and post-graduate ievels in Comparative Cognition, Animal
Behaviour, Ethology, Methods in Cognitive Science, Neuroco gnition (mainly in different
departments at Lund University, and at the Swedish University of Agricu]tufaj Sciences).

4. Apart from my work at Lund University I collaborate on different projects on
animal cognition with colleagues at Oxford University, the Max Planck Institute and the
University of ¥ienna.

5. Thave been selected as one of 10 excellent young researchers of Lund University
(the largest university in Northern Europe). The Swedish head of State, King Carl Gustav XVI,
made an official visit to the primate research station I founded (and direct) to highlight its
importance in Swedishrcognitive research. 1 have received funding from several prestigious
foundations including The Swedish Research Council, the Crafoord Foundation, in which I
received the largest grant award in the Foundation’s history for a regular science project, and
The Royal Swedish Academy of Sciences.

6. I serve on various boards and groups at Lund concerned with the ethical
treatment of animals in research. I have been on the faculty sfeering committee for the animal
research facilities since 2007. I am often ésked for advice and opinions by the Swedish
Agricultural Board (which implements legislation on animal research). T have been a member
of the research committee for the Swedish Zoo Associétion since 2009. I have sat on the board
of the Jane Goodall Institute in Sweden since 2009. I am on the advisory bogrd of Lund
University’s Institute for Advanced Studies. I sit on the editorial boérd of three international
scientific journals; Frontiers in Comparative P&ychology, International Journal of
Comparative Psychology and Animal Behavior and Cognition.

7. I specialize in complex cognition, | specifically mental representation and

planning abilities, of great apes and corvids (crows). I have studied great apes in captivity with
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controlled experiments and observations since 2004. I have worked with corvids both in
captivity and in the wild since 2007. To my knowledge T am the only scientist who has created
a research method for comparing distantly related, but cognitively similar, species (apes and
corvids) in order to understand the principles of complex cognition.

8. I have written 16 peer-reviewed scientific papers and book chapters (and 17
conference abst‘racts). I'am the sole or the first author for a majority of these. Two of my papers
(published in Current Biology and Animal Cognition) are among the most highly cited papers
in the animal behavier field (in the 98 and 99" percentile of citations since published). One of
my findings on chimpanzee planning abilities was selected by Discover Magazine as one of the
scientific breakthroughs of the year 2009 (and appeared at a similar list in New Scientist). I am
routinely invited to contribute to special issues in various journals including Philosophical
Transactions of the Royal Society B.

9 1 regulérly give talks in scientific contexts and for the public. T am often an invited
speaker to national and international academic departments and conferences. Apart from
Sweden, I have given talks (often several times in each country) in Denmark, Germany, Austria,
Czech Republic, France, UK, USA and Japan. My research has made international headlines
on the front pages of newspapers like The Guardian and Le Figaro. The news section of Science
has twicé reported ‘on my findings. I have ﬁice given interviews to North America’s largest
radio show on science, “Quarks and Quitks.” In Sweden, my research has been the focus of
several prime-time radio and TV documentarics. My scientific discoveries on great ape
planning were the most covered (widely written about) news to come out of Sweden in 2009
and my findings became the largest international news from Sweden that year. I have also
collaborated with Animal Planet and the BBC on documentaries on animal cognition and

behavior.
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Basis for Opinions

10.  The opinions I state in this Affidavit are based on my scientific knowledge about
chimpanzee cognition. In particular it is based on my expertise in great ape abilities to foresee
potential future states, which is an area where I am regarded as among those with the foremost
icnowledge. A full reference list of peer-reviewed literature cited herein is annexed hereto as
“Exhibit A”.

Opinions

11 Chimpanzeeé are, together with bonobos, our closest living relatives
(Goodman, 1999) and, as such, we share an abundance of characteristics. We are not only
similar in appearance and physiology but also in our emotions and our cognition. Each year the
list of uniquely human cognitive abilities dwindles as-We learn more about chimpanzees and
other great apes. Many of the tréits we congsider to be characteristic of humans are those which
define someone as an autonemous being or person. Likewise, chimpanzees and other great apes,
share these capacities associated with autonomy. I will here focus on one major class of those
key characteristics of autonomy which m)li colleagues and I have been studying in great apes
for the last seven years: the abilify to plan and remember from a first person perspective.

12. - When we humans recollect a specific event or plan for a new situation, we use

| perceptual simulations, which enables us to experience these events mentally, i.e., with our
“inner eyes and ears”. One can think of this ability as mental time travel. This skill is enabled
through the episodic system, that is, memories for autobiographical events and foresights for
personal situations, (Tulving, 1985). Tulving identified ‘What he called autonoetic
consciousness (which roughly means Self-knowing conscicusness) as a necessary correlate of
the episodic system (Tulving, 1985). Put simply, without the understanding that you are an
individual who exists through time you would not be able to recollect past events in your life

and plan future events. Autonoetic consciousness gives an individual of any species an
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autobiographical sense of a self with a future and a past. Chimpanzees and other great apes
clearly possess an autobiographical self, as they are able to prepare themseives for future actions
(e.g., tool use), even as much as a day in advance (Beran et al., 1999, 2004, 2012; Beran and
Evans, 2009, 2012; Mulcahy and Call, 2006; Osvath and Osvath, 2008) and demonstrate a
capacity for episodic memory. They can remember highly specific contextual elements, that is,
the “what, where and when” of events when hours, weeks and even years have passed (Martin-
Ordas et al., 2010; 2013).

13. In 2009, I published an observational study of one male chimpanzee in a zoo
who prepared for future stone throwing at visitors (Osvath, 2009). The key findings in this study
were that the chimpanzee collected and stockpiled stones at strategic places in his compound
when he appeared complétely calm, but when he used them later he was in an agitated state.
The ability to plan for events where you are in a different psychelogical state from the current
situation is regarded as a strong sign of an episodic system (e.g. Suddendorf and Corballis,
2007). In 2012 we conducted a follow-up study in order to get a more detailed understanding
of the planning behaviour of this chimpanzee (Osvath and Karvonen, 2012). We found very
complex behaviours not documented before. The chimpanzee engaged in deception for the
future by constructing hides for his stone caches and by inhibiting his aggressive displays
(which are tell-tale signs of upcoming throws). The key finding was that chimpanzees are not
only able to prepare for an upcoming event, but are also able to mentally construct a new
situation which wili alter the future (in this case the behaviours of human zoo visitors).

14. Part of being an autonomous individual is self-control. Chimpanzees, like
humans, can delay gratification for a future reward; they possess a high level of self-control .
under many circumstances (Osvath and Osvath, 2008). Self-control depends upon the episodic
system. Bgsically,;the perceptual simulations made possible by episodic memory function as a

motivational “brake” on current drives in favour of delayed rewards (Boyer, 2008). The sensory
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simulation evokes a motivation related to the simulated episode. This motivation competes with
whatever other motivations were prior to the simulation. This brings the future into the preseﬁt:
for example, a choice between immediate and delayed satisfaction becomes a choice between
two current motivations. It is a trick of the brain allowing for delay of gratification only
available to humans and nonhumans with a sufficiently sophisticated sense of self and
autobiographical memory. In a series of experiments we demonstrated that chimpanzees can
disregard an immediate small piece of food in favour of a tool that would allow them to get a
larger piece of food in the future. Chimpanzees can even select a tool which they had never
seen before, but Whicﬁ function they could guess, and use it in the future on a reward apparatus.
This ability to perceive the functioﬁ of a novel tool in the future would be impossible without
mentally representing the details of the future event (Osvath and Osvath, 2008). We have also
shbwn that chimpanzees plan fér future exchanges with humans (Osvath and Persson, 2013).
Finally, chimpanzees will even use self-distraction (playing with toys) to cope with the impulse
of grabbing imﬁediate candies instead of waiting for more (Evans and Beran, 2007). In
summary, chimpanzees can delay a strong current drive for a better future reward, generalize a
novel tool for future use, select objects for a much-delayed future task, and do all of this while
keeping in mind several different elements of a situation.

15. In addition to the behavioural studies there are also neurobiological findings
showing thgt the chimpanzee brain is activated in the same areas and networks as the human
brain during activities associated with planning and episodic memory (Rilling et al, 2007'/).
These findings support the behavorial and cognitive evidence for an autobiographical self in
both humans and chimpanzees.

16. When taken together, these studies, as well as other reports on chimpanzee
behaviour in the wild, leave little doubt thaf chimpanzees possess an episodic system similar to

humans. Chimpanzees have a self-concept and are aware of their personal past and sec a
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personal future ahead of them. This also means that they can re-experience past pains and
pleasures as well as anticipate such emotions. This in turn implies that they likely can, just as
humans, be in pain over an anticipated future event that has vet to occur. For instance, confining
someone in a prison or cage for a set time, or for life, would lose much of its power as
punishment if that individual had no self-concept. Every moment would be a new Iﬁoment with
no conscious relation to the next. But, chimpanzees and other great apes have a concept of their
personal past and future and therefore suffer the pain of not being able to fulfill one’s goals or
move around as one wants; like humans they experience the pain of anticipating a never-ending

situation.
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STATE OF NEW YORK

SUPREME COURT COUNTY OF FULTON

In the Matter of a Proceeding under Article 70 of
the CPLR for a Writ of Habeas Corpus,

- THE NONHUMAN RIGHTS PROJECT, INC.,
on behalf of TOMMY,
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EMILY SUE SAVAGE-
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Petitioners,
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PATRICK C. LAVERY, individually and as an
officer of Circle L Trailer Sales, In¢., DIANE
LAVERY, and CIRCLE L TRAILER SALES,
INC,,

Index No.:

Respondents.
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STATE OF JOWA )
' ._ _‘ ) ss:
COUNTY OF oW )

Emily Sue Savage-Rumbaugh, being duly sworn, deposes and says:

Introduction and Qualifications

1. My name is Emily Sue Savage-Rumbaugh. Ireceived a B.A. in Psychology from
Southwest Misseuri University in 1970, a M.S, in Psychology from University of Oklahoma in
1975, and a Ph.D. in Psychology from the University of Oklahoma in 1973. [ have been awarded
honorary Ph.Ds by thé University of Chicago in 1997, and Missouri State University in 2008. I
work and reside in Des Moines, Iowa.

2. I submit this affidavit in support of Petitioners The Nonhuman Rights Project, Inc.

(“NhRP”), on behalf of Tommy, for a writ of habeas corpus. I am a non-party to this proceeding.
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3. I am currently the Director Emeritus of the Towa Primate Learning Sanctuary. |
previously served as (in reverse chronclogical order): (1) an Affiliate Professor at fowa State
University, Simpsqn college for seven years; (2) a Professor, an Associate, and an Adjunct
Professor in the Department of Biology & Psychology at Georgia State University over the
course of 25 years; and (3) an Associate Research Proféssor, Assistant Research Professor, and
Rescarch Associate at the Yerkes Primate Research Center at Emory University over a 12 year
period. T have regularly taught classes in primate behavior, evolution of innate behaviors,
evolution of learned behavior, learning theory, devélopmental psychology, biology, psycho-
biology of language, socio-biology, and introductory ethology.

4. During my career I have received 16 awards from a variety of academic, research,
nongovernment, media, and professional organAizations. Some of the more notable include: (1)
one of the most 100 influential scientists in the world by Time Magazine in 2010; (2) selection
by the Millennium Project for inclusion on the 100 most influential works in cognitive science in
the 20" century for my book titled, “Language comprehension in ape and child,” (1993,
Monographs of the Society for Research in Child Development); (3} a Fellow at the American
Psychological Association; and (4) a Woodrow Wilson Fellow {1970-1975). |

5. I am affiliated with a number of professional organizations including: (1) the
International Primatological Society; (2) the American Psychological Association; and (3) the
American Psychological Association. During the course of my career, I have also received
numerous research grants including grants from: (1) National Institute of Child Health and
Human Development; (2) Biomedical Research Support Grant, Emory Uniyersity; (3) World

Wildlife Fund; and (4) The Templeton Foundation.



479

6. My research specialization is in the study of the language learning and cognition
of chimpanzees and bonobos. I began studying the cognitive processes and linguistic behaﬁor in
captive chimpanzees in 1971. From 1972 to 1975, 1 conducted captive studies of mother-infant
groups of chimpénzees. From 1975 to 1976, I studied the social behavioral of Pan paniscus and
Pan troglodytes. Following that, I spent 13 years (between 1976-198%) conducting studies of A
symbolic and ¢ognitive processes in Pam paniscus, Pan troglodyres, and alinguistic Homo
sapiens. In 1993, I gpent a year studying frgf:-ranging bonobos. From 1989 until present, | have
studied the lexical and vocal linguistic ability, musical ability, tool manufacturing ability and
genefal cognitive development of apes,rwith a specific focus on bonobos.

7. I have written or co-authored seven books, the most relevant inelude: (1) Ape
Language: From Conditioned Response to Svmbol (1986, New York: Columbia University .—
Press); (2) Karnzi: A Most Improbable Ape (1993, NHK Publishirig Co: Tokyo, JAPAN); (3)
Kanzi: The Ape af the Brink of the Human Mind (1994, New York: John Wiley Publishers); (4)
Apes, Language, and the Human Mind (1998, New York, NY: Oxford University Press); and (5}
Kanzi’s Primal Languége: The cultural initiation of apes info language (2005, London:
Palgrave/Macmillan). T have also appeared in five films on chimpanzees and apes, three NHK
network (Japan) specials and one BBC special.

8. I have published 181 articles on the learning capability, behaviour, ecology,
welfare, or conservation of chimpanzees, monkeys, and baboons. These articles are published in
many of the in the world’s most-cited peer-reviewed scientific journals, inclﬁding: Science,
American Journal of Pr_ffmarology, Folia Primaiolbgicd (the official journal of the European
Federation for Primatology), International Jouwrnal of Primatology, Jowrnal of Comparative

Psychology, Jowrnal of Human Evolution, Behavioral and Brain Sciences, and Journal of
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Experimental Psychology, Jownal of Biology and Philosophy. 1T have also published in
Proceedings of the Fifth International Congress of Prl’matofogy, Proceedings of the Sixth
International Congress of Primarology, Contemporary Primatology, Encyclopedia Americana,
Collier's Encyclopaedia, Encyclopaedia Britannica Yearbook, The Cambridge encyclopaedia of
human evolution and Encyclopaedia of Neuroscience. Specific topics of these publications
include: the use of symbolization and language by chimpanzees, group formation among captive
mother-infant chimpanzees, human-oriented courtship behavior in a hﬁman-reared chimpanzee,
mothering behavior towards a kitten by a chimpanzee, play and socio-sexual behaviour in
chimpanzees, chimpanzee communication, chimpanzee tool use, chimpanzee cognition,
chimpanzees and protolanguage, primate intelligence, chimpanzee counting, communicative
intentionality in the chimpanzée, the relationship between' language in apes and human beings,
summation in the chimpanzee, care of captive chimpanzees, imitation by an ape, grammatical
development by an ape, the invention of protogramrﬁar by an ape, imitative learning in
7 chimpanzees, delay of gratification in chimpanzees, spontaneous  logicomathematical
constructions by chimpanzees, primate geometry, and ape consciousness.

9. I regularly give invited lectures and take part in interational symposia on
primatology, which | have done since 1978. In the United States, I have given lectures at
Columbia University, Emory University, Princeton University and the University of Chicago,
among many other notable educational institutions. I have also given lectures and presentations
on primates in other counties including: England, Japan, Canada, Germany, Australia, Portugal,
France, Mexico, Sweden and Berlin. My Curriculum Vitae fully sets forth my educational

background and experience and is annexed hereto as “Exhibit A”.
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'Basis for Opinions
10.  The opinions I state in this affidavit are based on my professional knowledge,
education, training, research‘and field wbrk, as well as my review of peer-reviewed literature. A
full reference list of peer-reviewed ﬁterature cited herein is annexed hereto as “Exhibit B”. In
addition, the opinions set forth herein are based on many years of co]]al;oration and research with
my colleague, Duane Rumbaugh, Professor Rumbaugh and I have designed and implemented
research experiments together in a joinnt laboratory and have co-authored numerous peer-
reviewed articles,
Opinions |
i1.  Chimpanzees share about 99l% of our DNA (Wildman and Goodman 2002;
Wildman,‘ Grossman, and Goodman, 2003; The Chimpanzee Sequeﬁcing and Analysis
Consortium 2005). This exceptionally high degree of genetic relatedness between chimpanzees
and humans cannot, by itself, ensure that chimpanzees possess any specific human abilities. It is
however, the single most important piece of scientific evidence to date regarding chimpanzee
potential. It indicates that when behavioral studies of chimpanzees suggest that they are capable
of self-aware conscious action, the capacity to reason and think, the ability to acquire syrﬁbolic
language, there is reason to take these results seriously. It also ensures the following:
a, Chimpanzee brain and behavior, like human brain and behavior, are, flexible and
nearly completely dependent upon learning (Norman, 2002).
b. Social and physical environment during prenatal, post-natal and childhood
_development plays a critical role in the development of adult cognitive capacities

in the chimpanzee (Stern, D. 1971; Stern, D. 1977; Acgarone, 2007).
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¢. Early mother/infant behavioral rearing trajectories are the siﬁg]e most important
factor in determining manifestation of higher order cognitive capacities and
conscious reflective capacity in adult chimpanzees (Trevarthan, 1978; Trevarthan,
1998; Brakke and Savage-Rumbaugh, 1999). When‘ behavioral studies present
differing assessments of chimpanzee cognitive capacities, differing early
experience are the most probable cause (Greenfield, Maynard, Boehm,
Schmidtling, 2000; Greentield, Lyn, and Savage-Rumbaugh; 2006. Greenfield,
Lyn, Savage-Rumbaugh, 2008; Greenfield, 2009}.

d. Thatlchimpanz.ees, like ws, will manifest a developmental program that is
desirgned to allow for the manifestation of increasing levels of consciousness
awareness and self-understanding throughout adﬁlthood, through culture and
learning (Greenspan, 2004, Rumbaugh, D. M. & Savage-Rumbaugh; 1996). rThat
significant behavioral plasticity present in both humans and chimpanzees means
that the “normal” characteristics of any conscious self-aware individual
(chimpanzee or human) will not manifest in an identical manner in every member
‘of that species (Kellogg and Kellogg, 1933, Kitcher, 2006; Savage, Temerlin, and
Lemmon 1973; Savage, 19?5; Savage-Rumbaugh, 1984).

e. That, under natural conditipns, chimpanzees will develop and utilize self-
awareness, self-agency and intelligence to survive (Wrangham, 2009; Muller and
Wrangham, 2009; Nishida, Zamma, Matsusaka, T., Inaba, McGrew, W.C., 2010,
Goodall, 1986).

f. That chimpanzees, in natural condition;s? will come to employ cause-effect

reasoning to construct an understanding of their environment (Boesch, 2000,
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2009; 2012; Savage-Rumbaugh, 1990; Rumbaugh and Washburn, 2003). They‘
will also construct a social structure that is rule-based, conscious and sugcessful
thereby allowing them to survive as group, by virtue of culture, not by natural

instinct (Nishida, 1968; 1970, 1979; Sugiyama, 1968, 1969, 1973ab, 1981,

Telekia, 1973; McGrew and Tutin, 1973; Tuttle, 1986; Preutz, 2002). Their DNA

provides a neural basis for léarning, but very few innate patterns of reaction to

specific environmental stimuli {Tutin, 1975)

2. Ne desigp differences have been discerned between the structure of chimpanzee
and human bfains (Passingham, 1982; Passingham and Eitlinger, 1974). \

13. Broca’s Area and Wernicke's Area are regions in the brain that enable symbolic
communications. The areas that correspond to Broca’s Area and Wernicke’s Area In
. chimpanzees correspond to those parts of the brain that enable their symbolic communications
(Passingham, 1981).

14, In our laboratories, Professor RumBaugh and 1 have demonstrated that
chimpanzees reared early on in rich social linguistic worlds come to use géofnetrio symbols (i.e.
circlesr, squares, etc) the way we employ printed words (Rumbaugh, Gill, and Von Glasersfeld,
1973, Rumbaugh, 1977; Rumbaugh, 2013; Rumbaugh and Washburn, 2003). These
chimpanzees are not reared in impoverished circumstances or social isolation, They have peers
as well maternal and paternal familial social attachments. The various geometric symbols serve
as words to them, and to the humans communicating with them (Savage-Rumbaugh, 1986;
1994).

15.  The more learned amongst them can discuss social situations with each other and

with those human researchers if the researchers attend to and understand their nonverbal
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linguistic abilities, (Menzel, 1999). For example, they are capable of telling the researchers
where they want to go, who they want to be with, the foods they want to eat (see Kanzi.bvu.edu),
Those who comprehend spoken English, can communicate even more complex things, as long as
the researchers are willing to patiently inquire and listen to their “yes/no” answers. They can
answer yes/no questions about their inner most thoughts, plans, feelings, intentions, dislikes and
likes if they trust the researcher and believe that this knowledge will not be employed against
them (NHK, unpublished footage). They can also answer questions about the likes and dislikes
of their companions and will tell researchers what other apes, who cannot comprehend English,
want and/or think (Savage-Rumbaugh, 1986, Savage, 1975).

16.  Chimpanzees can recognize themselves in mirrors and on television and use a
flashlight to examine the interiors of their own throats. (Savage-Rumbaugh, 1986). Panzee, a
chimpanzee reared with humans and bonobos, evidenced a sense of self and passed the mirror
recognition test at 6 months of age. They demonstrate that they can recognize themselves in
photos, videos, and masks ((Menzel, Savage-Rumbaugh, and Lawson, 1985; Savage-Rumbaugh,
1986). As adults they continue to recognize pictures of themselves and others, when they were
children (Personal observation, Beran, SavageRumbaugh, Brakke, Kelley, & Rumbaugh, 1988;
Beran, Pate, Richardson,& Rumbaugh, 2000). This capacity to “step-outside” the self and reflect
upon ones own behavior, as 6ne might reflect on the behavior of another- allows one to become
the objects of one’s own thought. This capacity is at the root of human cultural, linguistic and
moral systems (Savage-Rumbaugh and Hopkins, 19896; Savage-Rumbaugh, and Rumbaugh,
1998). Between the ages of two and three, chimpanzees are capable of deception. (Savage-
Rumbaugh and McDonald, 1988). \By three, they enjoy hiding games and can hide for as long as

several hours without moving, even as researchers pass close by searching for them. By
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adulthood, this capacity is translated into long planned stealthy raids on neighboring rival groups
(Boesch, 2000, 2012).

17.  Chimpanzees have demonstrated that they have intentions. They employ symbols
to express themselves (Savage-Rumbaugh, 1986; Karlzi.byu.edu). They do not simply respond to
stimuli nor do they use symbols or signs as tricks to gain rewards. They are able to state what
they are going to do, in advance of acting, then carry out their stated action. Thus their
statements of intent match their actions. Examples include statements made by two language-
trained chimpanzees, Sherman and Austin, who told each other the foods they were intending to
share and told experimenters which items they were going to give to them (Savage-Rumbaugh,
Shanker, Taylor, 1990).

lé, With the emergence of the ability to state their intentions, Sherman and Austin
also revealed that not only did they recognize and understand differential knowledge states
between themselves, but they that language allows separate beings to bring their different
knowledge states into accord with their own imminent intentions and thus to plan co-actions
(Savage-Rumbaugh, Shanker and Taylor, 1998). For example, Sherman and Austin began to say
‘Go outdoors’ and fhén to head for the door, or ‘Apple refrigerator’ and then take an apple from
the refrigerator (rather than any of the other foods that were located in the refrigerator). These
were not requests, but statements of intent. When they reliably told human beings what they
were going to do, the humans did not have to wonder where they were headed. This gave them
an independence of action and social freedom that can only be developed within a language-
based society Greaves, Bensen, Taglialatela, Thibault, 2005)

19. The chimpanzees Sherman and Austin began (on their own and without training)

to use symbolic means to co-ordinate their intended behavior with that of others by explaining
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what they were going to do before they did so. In order to be able to produce statements about
intended action, for the purpose of co-coordinatingrfuture actions with others, one must be able
to form a thought and hold it in mind until agreement is reached between two parties.
Coordinated actions can then take place between two sentient minds, because both have come to
an agreement prior to action.

20.  Chimpanzees demonstrate that they have learned symbols for hundreds of items,
events and locations. They remember these symbols for decades, and learn new symbols without
being taught, but by observing others use them (other apes or humans.) They can master syntax.
There is no essential difference between what words chirﬁpanzees leamm mean to them, and what
words humans learn mean to them.

21.  Chimpanzees spontaneously begin comprehending both lexigrams and human
speech, and not merely single words, but the specifics of hundreds of novel requests, and the
understanding of conditional clauses. For example, the first time Panzee was told that there was
a “Gorillas hiding just ahead in the woods” her hair immediately became erect and she began to
walk with éareful stealthy Tootsteps while looking cautiously for a gorilla. The first time she was
told “If you will share your cereal with Sherman, you can have some more” -- she walked over to
Sherman’s cage and pushed her box of cereal it toward him. Another example was the
understanding of such novel sentences as “If you hold still, 1 can put your backpack on.”
- Conditional (if/then} 1'elatilonships make up and very large portion of. language use. Once
children understand if/then linguistic structures almost anything can be negoﬁated linguistically,
than thI;OUgh physical action.

22, Chimpanzees grasp the elements of language. For example, one day & human

named Tim was standing outside the room of Lana, a language-trained chimpanzee, while

10
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drinking a coke. Lana had learned the word for “coke,” but had previously employed the word
only in the context of obtainiﬁg coke from her vending machine, by using the stock sentence
“Please machine give coke.” She had never used the word “coke” in any other way or in any
other sentence. One day there was no coke in her vending machine. She saw Tim standing
outside drinking his own coke and she wanted one. She had learned the stock sentences “Tim
give Lana this drink,” and “Lana move out of room.” Suddenly -- with no demonstration -- she
formed the novel utterance “Lana drink this out of room?” Elements of all of these different
stock phrases were thereby recombined to form the appropriate new sentence “Lana drink this
out of room?” iﬁ a meaningfhl novel sentence. In order to test if this was an accident, the
following day Tim intentionally repeated the behavior of drinking a coke outside of her room.
This time l.ana asked, “Please Lana drink coke this room.” This was a slightly different
utterance, but with d similar meaning and grammatically correct form. It indicated that Lana
possessed a linguistic flexibility far beyond any sentences she had been taught and that she
recognized many different types of utterances could be used to convey the same message. This is
one of hallmarks of language, i.e. there is not one-to-one relationship between utierances and
events. Instead there is an infinite array of flexible Ways of communicating the same or. similar
things with just slight changes in meaning. In this case, her second novel utterance made clear
WHAT it was that Lana wanted to drink, as Tim had a lock on his face that very “official
experimenter” eriented. (Thé previous day he had just been drinking a coke not doing a specific
test.) Lana also added the polite function of “Please” -- again showing sensitivity to the
difference in Tim’s mood which she read from his face and body language.

23. When Sherman and Austin communicated with each other, a variety of

spontaneous communicative gestures arose to augment their symbolic communication (Savage-

11
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Rumbaugh, Rumbaugh, and Boysen, 1978). These gestures indicated that they paid close
attention to the visual regard of the cother. For example, if Austin were looking away when
Sherman selected a symbol, Sherman would wait until Austin looked back. He would then point
to the symbol he had used. If Austin still hesitated, Sherman would point to the food that the
symbol symbolized (Savage-Rumbaugh, 1986; Kanzi.bvu.edu). If Austin’s attention wandered
even more, Sherman would take Austin’s head and turn it toward the keyboard. If Sherman were
not attending to Austin’s request, Austin would gaze steadfastly at the symbol until Sherman
took note, They recognized that the speaker had to monitor the listener, watch what he was doing
and make judgments about his state of comprehension. Depending upon these judgments, the
speaker had to decide how to proceed with conversational repair.

24. Sherman and Austin also invented an elaborate and highly sophisticated and
creative rule-based system for intra-species gaze, symbols, body posture, head movements and
gestures (kanzi.bvu.edu; Savage-Rumbaugh, Rumbaugh, Boysen, 1979).

25. Chimpanzees announce what that they are about to do, where they are going, what
assistance they want from others, and how they feel (Savage-Rumbaugh, Romski, Seveik and
Pate (1983)). They announce what they are going to retrieve from an array of objects that they’ve
seen in another rcom (Savage-Rumbéugh, Pate, Lawsen, Smith and Rosenblum, 1983). They
announce that they have seen important social events such as when they have seen another
chimpanzee that has beén anesthetized rolled by on a cart (this is extremely upsetting to them),
or when they see that a gorilla has aftacked another chimpanzee on television (Sa\{age—
Rumbaugh, Scanlon and Rumbaugh, 1980; Pesonal chservation),

26. Chimpanzees accomplish “cross-modal perception”. This means that they can

take in information in one modality such as vision or hearing, and can internally translated to

12
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information in another modality. They can also take in symbolically encoded information and
translate it into any non-symbolic mode. For exampled when shown a picture of an object, they
can retrieve that object by touch alone. They can also retrieve the correct object by touch when
shown only the symbol representing that object (Savage-Rumbaugh, Hopkins, and Seveik,
1988).

27.  Chimpanzees recount what happened yesterday fo an otherwise unknowing
listener. For example -- il Panzee saw food hidden in a particular location, she can tell someone
Who.has no idea where it is, how to go the place even though the ofiginal hiding was one, two,
three, four or five days later (Menzel, 1999). Chimpanzees identify hidden items by name and,
at tirmes, state that it is covered with leaves and sticks (Menzel, 1999). Chimpanzees direct a
human to a specific spot to retrieve the item through the orchestrated use of their lexigrams,
vocalizations, pointing, and affective behaviors, such as facial expression. As the person being
directed to a hidden item gets close, Panzee will smile, nod her head, produce breathy panting
laughter -- etc. -- all With deliberate intent, Chimpanzees then celebrate when food is retrieved.
They do so by giving loud pant hoots, rushing-around in circles, hugging each other, and walking
upright -- Il'nuch like people act just after their team wins a close football game. (Personal
obsefvatioﬁ). They also celebrate when they anticipate that they are, at last, successfully solving
a computer task (by giving high pitched screams followed by pant hoots, hugging the
experimenter and sometimes slapping themselves in joy) (Personal Obseﬁation).

28, | Chimpanzees almost instantaneously distinguish relative masses and amounts

(Rumbaugh, Savage-Rumbaugh, and Hegel, 1987; Rumbaugh, Savage-Rumbaugh, and Pate,
1988).

13
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29.  Chimpanzees have been taught the principle of number lines, cardinality and
numerosity. They have counted as high as 21. (Unpublished data, Sévqge-Rumbaugh; Rumbaugh
2003; Rumbaugh, Hopkins, Washburn, and Savage-Rumbaugh, 1989).

30. Chimpanzees engage in mediational learning (Meador, Rumbaugh, Pate, Bard,
1978). They are able to “figure out” rules that allow them to solve new problems -- based on
past information which they collate over multiple trials and reflect upon. This requires an ability
to compute relationships among a vartety of things and events. They understand they are
positing predictive or cause-and-effect relationships about tasks they work on, and that they have
control over what they do and what will happen (Rumbaugh, 1971;‘;Rumbaugh and McCormack,
1969; Savage-Rumbaugh, 1990).

31, Chimpanzees use their imagination o engage in pretend-aggression and other
forms of pretend. Sherman delighted in pretending that a King Kong doll was biting his fingers
and toes. He would startle his caretakers by pretending to be in pain as he poked a needle in his
skin and out the other side, being careful to just piérce the out layer of skin which was rather
thick and which perhaps was not very painful. It looked awful to his caregivers, and he took
great delight in the feactions his teasing provoked in his caretakers. He thought this so much fun
that he began to try this trick in other locations around his body to see where he would get the
greatest reaction for the caretakers (Kanzi.bvu.edu, personal ébs.ervation).

32. Chimpanzees demonstrate, as did Lana in our laboratory, that she h_ad a theory of
mind, that she knew she had a mind, that she knew that a human had a mind, and that shé knew
that her mind and state of knowledge differed from that of the human. She believed that others
had minds, thoughts, ‘intentions, feelings, needs, desires, and intentions (Rumbaugh, 1977, in

preparation, Rumbangh 2013). Similarly, Sherman and Austin were presented with the need to

14
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give each other specific information about the nature of 14 hidden foods. Only Sherman knew
the conteﬁts of the container. It was his job to tell Austin, in whatever way he could, the name of
the hid&en food. It was Austin’s job to translate this information back into geometrical symbols
request. They were not shown how tordo this, they were merely provided with the means to do so
as the food trademarks were left on the floor in Sherman’s room. The task required that they
recognize that labels such as ‘Coca Cola’ and that ‘M and M” were symbols. That Austin could
understand the information Sherman was trying to convey even though neither had employed
such trademarks as symbols ever before in their lives. This task was essentially a version of
“mind-reading” tasks in which one chimpanzee has knowledge that another does not have. Both
Sherman and Austin used these food labels, from the first trial, to tell the other individuﬁl the
type of food that was hidden in the container. They then were asked to change roles and
continued the successful symbolic informational exchange, again without making any errors at
all {Savage-Rumbaugh, 1986). The uses that chimpanzee’s make of language are very similar to
those that humans employ, in that tend to give “new information™ and/or to speak rabout things
that are not obvious are givén from the context alone. They focus on things that they logically
assume the listener will not know. Young children employ language in a similar way. Thus the
manner and mode of their language use itself indicates that they have a “theory of mind
concept,” that is, they believe other individuals have minds with content and that such content
often differs. Language is a means to bring content into alignment in a manner that is beneficial
to speaker aﬁd listener, allowing them to coordinate their behavior (Greenfield and Savage-
Rumbaugh, 1984).

33. Chimpanzeeé are able to use symbols to communicate wishes, desiré, needs,

abstract information and sometimes secrets to one another. They tell each other what foods
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experimentt-:rs have hidden in containers or in other rooms, what tools are needed to open
containers, and locations where food has been left. The show each other how to use tools and
- they tell each other “new words™ that they have assigned to objects that did not have names
before (Savage-Rumbaugh, 1968; Savagc—qubaugh, Rumbaugh, and Boysen, 1978a; Savage-

Rumbaugh, Rumbaugh, and Boysen, 1978b).
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STATE OF NEW YORK
SUPREME COURT COUNTY OF FULTON
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Exhibit A to Savage-Rumbaugh -
Curriculum Vitae
[pp- 494 - 530]

CURRICULUM VITAE
Emily Sue Savage-Rumbaugh

Address: Towa Primate Leaming Sanctuary
4200 SE 44™ Avenue
Des Moines, TA 50320
(515) 243 — 3580

Education

B.A. (Cum Laude), Southwest Missouri University: Psychology; May, 1970
M.S. University of Oklahoma: Psychology; May, 1972

Ph.D. University of Oklahoma: Psychology; May, 1975

Faculty Advisor: Dr. W. B. Lemmon

Current Position
Director Emeritus -- lowa Primate Learning Sanctuary

Academic Appointments
2004-2011 Affiliate Professor lowa State University, Simpson College
1992-2004 Professor, Dept. of Biology & Psychology, Georgia State University

1987-92 Assoc. Professor, Dept. of Biology, Georgia State University

1984-92 Assoc. Research Professor, Yerkes Primate Research Center, Emory
University

1983-87 Adjunct Assoc. Professor, Dept. of Biology, Georgia State University

1977-84 Ass’t Research Professor, Yerkes Primate Research Center Emory
University

1976-77 Research Assoc., Yerkes Regional Primate Research Center, Emory
University

1975-76 Post-Doctoral Fellow, Georgia State University

1972-75 Graduoate Teaching Ass’t, Department of Psychology, University of
Oklahoma

Areas of Teaching Competency

primate behavior, evolution of innate behaviors, evolution of learned behavior, learning
theory, developmental psychology, biclogy, psycho-biology of language, socio-biology,
introductory ethology.

Research Experience

1970-71 Study of cognitive and verbal learning processes of children

1971-72 Study of cognitive processes and linguistic behavior in captive Pan
troglodytes

1972-75 Captive studies of mother-infant groups of Pan froglodytes

1975-76 Comparative studies of the social behavioral of Pan paniscus and Pan
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troglodytes

1976-1989  Studies of symbolic and cognitive processes in Pan paniscus, Pan
troglodytes, and alinguistic Homo sapiens

1989-to now  Studies of the lexical and vocal linguistic ability, musical ability, tool
manufacturing ability and general cognitive development of apes, with a
specific focus on bonobos.

1993 Studies of free-ranging bonobos.

Awards and Honors

Bob Green Fellowship, for academic distinction, Southwest Missouri University, 1969-
1970.

Woodrow Wilson Fellow, 1970-75. )

First Place, Graduate Student Paper Competition, Midwest Psychological Association,
Oklahoma City, 1972.

Fellow, Division 6, APA 1985-present

Fellow, Division 1, APA 1985-present

Fellow, APS 1996-present .

National Lecturer, Sigma Xi, The Scientific Research Society, July 1, 1988 to June 30,
1990.

Representative for Women in Science, Brigham Young University, 1989

The Smithsonian Institution's display of "Understanding Ourselves, Understanding Each
Other," sponsored by the American Psychological Association's Centennial
Convention, featured research of the Language Research Center, Georgia State
University, to which [ made major contributions. A film by the same name of the
display is now distributed nationally for educational purposes by the APA, 1992

Nobel Conference XXXII Invited Speaker, “Apes at the End of an Age: Primate

" Language and Behavior in the 90°s”, Gustavus Adolphus College, October, 1996.

Honorary Doctor of Science, The University of Chicago, Chicago, Ill., June, 1997.

Author, “Language comprehension in ape and child,” published Monographs of the
Society for Research in Child Development (1993), selected by the “Millennium
Project,” a listing of the top 100 most influential works in cognitive science in the
20th century by the University of Minnesota Center for Cognitive Sciences, 1999,

Leighton A. Wilkie Award in Anthropology, Indiana University, November, 2000.

Selected as a Woman of Influence, by Des Moines Business Record, 2007

Honorary Doctor of Science, Missouri State University, 2008.

Selected as one of the most 100 Influential scientists in the world, Time Magazine, 2016

Committees

1996-2004 Editorial Board of Language and Communication.
1989 Site visit committee member, National Institute of Child Health and
Human Development.
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1989-2004 Neurobiology and Behavior Development Committee Department of
Biology, Georgia State University

Professional Organizations

American Psychological Association
American Psychological Society -
International Primatological Society

Saciety for Research and Child Development
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PUBLICATIONS
Books Authored

Savage-Rumbangh, E. S. (1986). Ape Language: From Conditioned Response to Symbot.
New York: Columbia University Press.

Savage-Rumbaugh, E. S. (1993). Kanzi: A Most Improbable Ape. NHK Publishing Co:
Tokyo, JAPAN. .

Savage-Rumbaugh, S., & Lewin, R. (1994). Kanzi: The Ape at the Brink of the Human
Mind. New York: John Wiley Publishers. (Translated in German and Japanese)

Savage-Rumbaugh, S., & Lewin, R. (1995). Kanzi: der sprechende Schimpanse: Was den

tierischen vom menschlichen Verstand unterscheidet. [Kanzi: The Ape at the
Brink of the Human Mind]. Munchen: Droemer Knaur.

Savage-Rumbaugh, E. 5., Shanker, S., & Taylor, T. J. (1998). Apes. Language and the
Human Mind. New York, NY: Oxford University Press.

Benson, J., Greaves, W., Savage-Rumbaugh, S., Taglialatela, J., & Thibault, P. (2005)
“The thin end of the wedge: grammar and discourse in the evolution of language.”
In . D. Benson & W. 8. Greaves (Eds.) Functional Dimensions of Ape-Human
Discourse, Equinox Press.

Segerdahl, P., Fields ,W .M., & Savage-Rumbaugh,E.S. (2005) Kanzi’s Primal Language:
The cultural initiation of apes into language. London: Palgrave/Macmillan.

Films

Savage-Rumbaugh, E. S. Documentary film depicting symbol use and testing in the
pygmy chimpanzee. National Geographic Special, February 23, 1986.

Savage-Rumbaugh, E. S. Ape langnage: From conditioned response to symbol. {1986).
Distributed by Psychological Cinema Registrar, Pennsylvania State University.
(Edited 2-hour tape).

Rumbaugh, D. M., Hopkins, W. D., Washburn, D. A., Savage-Rumbaugh, E. 8. &
Runfeldt, S. (1989). Lana chimpanzee leans to count by "Numath".
Psychological Cinema Register, Pennsylvania State University, University Park,
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Savage-Rumbaugh, E. S. (1994). Hominid evolution: Looking to modem apes for clues.
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bonobos and chimpanzees: 1. Comprehension. Language and Communication,
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Primatological Society and XIXth Conference of the American Society of
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Williams, S. L., Savage-Rumbaugh, E. S., & Rumbaugh, D. M. (1997). Apes and
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In Press

Savage-Rumbaugh, E. 8., D. M. Rumbaugh, J. E. King, J. Taglialatella (in press).
Foundations of language in a Festschrift volume for Prof. Holloway, Stone Age
Institute, Indiana University

Savage-Rumbaugh, E.S., & Fields, W.M. (in press) “Maternal care, self agency, moral
agency, epigenetics and culture: Implications for the rise of language in Homo
svmbolicus and Pan symbolicus.” Volume from the Homo Symbolicus
Conference.
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Language
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PRESENTATIONS
Presentations 1978
Savage-Rumbaugh, E. S. (1978, Fall). Symbolic communication between chimpanzees.
Invited seminar speaker, Swarthmore College, Swarthmore, PA.

Savage-Rumbaugh, E. S. (1978, Fall). Tool-use and symbolic communication in the
chimpanzee. Invited seminar speaker, Princeton University, Princeton, NJ.

Savage-Rumbaugh, E. S. (1978, Fall). Symbol acquisition in apes: A discussion of the
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paradigms. Invited seminar speaker, Rockefeller University, NY.

Presentations 1980
Savage-Rumbaugh, E. S. (1980, January). The status of chimpanzee language research.
Invited seminar speaker, Kenyon College, Gambier, OT.

Savage-Rumbaugh, E. S. (1980, May). Straight from the horse's mouth. Paper presented
at Conference on Clever Hans Phenomenon: Communication with horses, whales,
apes, and people, New York Academy of Sciences.

Savage-Rumbaugh, E. S. (1980, November). Ape Janguage research. Invited speaker,
Georgia chapter of Sigma X3,

Presentation 1981

Savage-Rumbaugh, E. S. (1981, February). Emergence of communication skills in two
chimpanzees. Invited seminar speaker, Department of Anthropology and the
Center for Cognitive Studies, University of Chicago.

Savage-Rumbaugh, E. S. {1981, November). Levels of Communicative symbol use:
Prerepresentational and representational. Invited presentation at the T. C.
Schneirla Conference on Developmental Genetics and Learning, Wichita, KS.

Savage-Rumbaugh, E. S. (1981, November). Ape language research: Update and clinical
implications. Short course presented at the Annual Meeting of the American
Speech-Language-Hearing Association, Los Angeles, CA.

Presentations 1982

Savage-Rumbaugh, E. S. (1982, March). Language behaviors of humans and apes --
pigeons. too? Discussant for symposium at the annual meeting, Southeastern
Psychological Association, New Orleans, LA.

Savage-Rumbaugh, E. S. (1982, May). Behavioral similarities of chimpanzees and
pigeons: Superficial or real? Invited speaker, Meeting of the Association for
Behavior Analysis, Milwaukee, WI. ‘

Savage-Rumbaugh, E. 8. (1982, June). Acquisition of functional symbol usage in apes
and children. Invited speaker, Harry Frank Guggenheim Conference on Animal
Cognition, Columbia University, NY.

Romski, M. A., White, R. A., and Savage-Rumbaugh, E. S. (1982, June). Language

training using communication boards: some special considerations. Presented at
the annual meeting, American Association on Mental Deficiency, Boston, MA.

Savage-Rumbaugh, E. S. and Rumbaugh, I2.M. (1982, August). Referential symbol skills
of two chimpanzees. Paper presented at the Congress of the International
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Primatological Society, Atlanta, GA.

Savage-Rumbaugh, E. 8. (1982, November). Primate communication and langnage.
Invited speaker, Symposium on Human Origins, University of Alabama,
Birmingham, AL.

Presentations 1983

Pate, J. L. and Savage-Rumbaugh, E. S. (1983, March). Does a chimpanzee know what it
is saying? Presented at the annual meeting, Southeastern Psychological
Association, Atlanta, GA.

Savage-Rumbaugh, E. S. (1983, May). Verbal behavior in the chimpanzee. Invited
address, Association for Behavioral Analysis, Milwaukee, W1.

Savage-Rumbaugh, E. S. (1983, June). Ape language and the issue of intentional
communication. Keynote speaker, Annual Meeting of the Animal Behavior
Society, Lewisburg, PA.

Savage-Rumbaugh, E. S. (1983, June). Chimpanzee Language Leaming: Current Status.
Invited presentation at the conference on Dolphin behavior and cognition:
Comparative and ecological aspects. Target papers, ONR sponsored conference,
Hubbs-Sea World Research Institute, San Diego, CA.

Savage-Rumbaugh, E. S. (1983, August). Lanpuage: A continuum from ape to human.
Invited paper at the Symposium of the American Psychological Association,
Anaheim, CA.

Savage-Rumbaugh, E. S. (1983, September). Ape language from a behavioral
perspective. Paper presented at an Invitational Conference on Research
Paradigms, coordinated by the National Institute of Child Health and Human
Development, Washington, D. C.

Savage-Rumbaugh, E. S. (1983, November). Comparisons of preverbal competency
between Pan troglodytes and Pan paniscus. Invited paper presented at Symposium
on the pygmy chimpanzee, International Primatological Conference, Atlanta, GA.

Savage-Rumbaugh, E. S. (1983, December). Apes. languape, and what their
accomplishments have to say to human beings. Keynote Speaker, Women in
Science Symposium, Kennesaw College, Kennesaw, GA.

Presentations 1984

Savage-Rumbaugh, E. S. (1984, January). Do apes really talk? Invited speaker,
Biological Sciences Symposium, University of Georgia, Athens, GA.

Savage-Rumbaugh, E. 8. (1984, May). Contrasts in symbolic communicative competency
in Pan troglodytes and Pan paniscus. Invited paper presented at Association of

Behavioral Analysis, Nashville, TN.
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Savage-Rumbaugh, E. S. (1984, May). Language acquisition in the great apes: And
overviews. Paper presented at the Conference for the Integration of the Sciences,
Georgia State University, Atlanta, GA.

Savage-Rumbaugh, E. S. (1984, June). The capacity of animals to acquire language -- Do

species differences have anvthing to say to us? Invited paper presented at the
Royal Society of England, London.

Presentations 1985

Savage-Rumbaugh, E. S. (1985, May). Language acquisition and cognition in the
chimpanzee. Invited symposium speaker, Rutgers Symposium on Animal
Cognition, New Brunswick, NJ.

Savage-Rumbaugh, E. S. (1985, June). Language acquisition in two species of apes.
Keynote speaker, Annual Scientific Meeting of the American Society of
Primatologists, University of Buffalo, State University of New York, Niagara
Falls, NY.

Savage-Rumbaugh, E. S. (1985, August). Language jearning without training in the
pygmy chimpanzee. Invited symposium speaker, American Psychological
Association, Division of Experimental Psychology, Los Angeles, CA.

Presentations 1986
Savage-Rumbaugh, E. S. (1986, January). Language acquisition and nonverbal behavior
in apes. Invited speaker, Emory Anthropology Department, Atlanta, GA.

Savage-Rumbaugh, E. S. (1986, February). The implications of ape language studies for
Philosophy and Biology. Invited keynote speaker at the "Can Philosophy Help
Biology... and vice versa" conference, University of Georgia, Athens GA.

Savage-Rumbaugh, E. S. (1986, March). Language learning and English comprehension
in the pvemyv chimpanzee. Invited speaker, Behavioral Biology Seminar Series,

Rockefeller University, NY.

Savage-Rumbaugh, E. S. (1986, March). The pygmy chimpanzee learns to use and
comprehend symbols without training. Invited speaker, Class of 1902 Lecture
Series, Bryn Mawr, NY.

Savage-Rumbaugh, E. S. (1986, June). Comprehension of spoken English and
synthesized speech in a pyegmy chimpanzee (Pan paniscus). Presented at the
eighth annual meeting, American Society of Primatologists, Austin, TX.

Brakke, K. E., Savage-Rumbaugh, E. S., McDonald, K., & Hopkins, W. D. (1986, June).

A comparative analvsis of symbol acquisition in two pygmyv chimpanzees (Pan
paniscus). Paper presented at the Eighth Annual Meeting, American Society of
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Primatologists, Austin, TX.

Hopkins, W. D., & Savage-Rumbaugh, E. S. (1986, June). Vocal communication in the
pyemy chimpanzee (Pan paniscus) as a result of differential rearing experiences.
Paper presented at the Eighth Annual Meeting, American Society of
Primatologists, Austin, TX.

Rumbaugh, D. M., & Savage-Rumbaugh, E. S. (1986, June). Summation in the
chimpanzee. Paper presented at the Eighth Annual Meeting, American Society of
Primatologists, Austin, TX.

Sevcik, R. A., Savage-Rumbaugh, E. S., & McDonald, K. (1986, June). Video
experience and symbol acquisition in a pygmy chimpanzee (Pan paniscus). Paper
presented at the Eighth Annual Meeting of the American Society of
Primatologists, Austin, TX.

Greenfield, P. M. and Savage-Rumbaugh, E. S. (1986, July). Imitation is not rote:

Pragmatics of repetition in child and chimpanzee. Presented at the XIth Congress
of the International Primatological Society, Gottingen, West Germany.

Savage-Rumbaugh, E. S., Romski, M. A., Hopkins, W. D., & Sevcik, R. A. (1986,
November). Species ditferences in language acquisition and use. Invited
presentation at the Chicago Academy of Science Conference, "Understanding
Chimpanzees," Chicago, IL.

Presentations 1987

Savage-Rumbaugh, E. S. (1987, March). A new look at ape language: Comprehension of
vocal speech and syntax. Invited speaker at the 35th Annual Nebraska
Symposium on Motivation, "Comparative Perspectives in Modern Psychology,"
University of Nebraska, Lincoln, NE. ‘

Savage-Rumbaugh, E.S. (1987, April). Contrasts in symbol acquisition between pygmy
chimpanzees. Invited speaker, Biennial Meeting of the Society for Research in
Child Development, Baltimore, MD.

Hopkins, W. D, Rumbaugh, D. M., Savage-Rumbaugh, E. S. and Washburn, D. A.
(1987, June). Learning strategies in the acquisition of counting behavior in a
chimpanzee. Presented at the annual meeting of the American Society of
Primatologists, Madison, W1

Sevcik, R. A., Romski, M. A., & Savage-Rumbaugh, E. S. (1987, November). Role of
comprehension in symbol acquisition: Evidence from special populations. Mini-
seminar presented for the Meeting of the American Speech- Language-Hearmg
Association, New Orleans, LA.

Presentations 1988
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Savage-Rumbaugh, E. S. (1988, March). Where language studies of apes have come
from., where thev are now, and where they are geing. Invited speaker, History and
Philosophy of Science Series, Franklin and Marshall College, Lancaster, PA.

Rumbaugh, D. M., & Savage-Rumbaugh, E. S. (1988, April). Counting and
protoarithmetic competencies of chimpanzees (Pan troglodytes). Paper presented
at the Eightieth Annual Meeting of the Southern Society for Philosophy and
Psychology, Miami, FL.

Savage-Rumbaugh, E. S. (1988, April). Some of our best friends are chimps. Invited
speaker, DeKalb GSU Alumni Program, Atlanta, GA.

Savage-Rumbaugh, E. S. (1988, May). Language comprehension is key to referential
language production in chimps and retarded children. Invited speaker, Animal
Language and Communication Series, San Diego State University, San Diego,
CA.

Savage-Rumbaugh, E. S., & Rumbaugh, D. M. (1988, June). Language skills of
chimpanzees and bonobos. Invited speakers, National Institute of Child Health
and Development Conference, Bethesda, MD.

Savage-Rumbaugh, E. S. (1988, August). Speech comprehension with semantic content
by the bonobo. Paper presented at the Annual meeting of the American
Psychological Association, Atlanta, GA.

Sevcik, R. A., Savage-Rumbaugh, E. S., Romski, M. A. (1988, August). Symbolic
communication bv apes and humans: A longitudinal comparative perspective,
Poster session presented at the Annual meeting of the American Psychological
Association, Atlanta, GA.

Savage-Rumbaugh, E. S. (1988, October). Invited Speaker, Psychological Sciences
Program Seminar, Georgia State University, Atlanta, GA.

Savage-Rumbaugh, E. S. (1988, November). Methods of measuring language
comprehension in apes. Invited Speaker, Emory program in cogmtlon and
development, Emory University, Atlanta, GA.

Savage-Rumbaugh, E. S. (1988, November). Why apes talk and what thev have to say.
Invited Speaker, Concordia University, Montreal, Canada.

Presentations, 1989

Savage-Rumbaugh, E. S. (1989, April). Language: Our erroneous but cherished
preconceptions. Invited lecture at the Animal Language Workshop, University of
Hawaii at Manoa.

Savage-Rumbaugh, E. 8. (1989, February). Language learning: A capacity unique to
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Homo sapiens? Invited lecture, Georgia State University Department of
Anthropology, Atlanta, GA.

Savage-Rumbaugh, E. S. (1989, April). Invited seminar on Psychobiology of Animal
' Cognition, Columbia University, New York.

Savage-Rumbaugh, E. S., Brakke, K. E., Sevcik, R. A. (1989, June 10-11). Comparative
language acquisition in apes. Poster presented at the First annual meeting of the
American Psycholegical Society, Alexandria, VA.

Bolser Gilmore, L., Savage-Rumbaugh, S. (1989, June 15-17). Reproductive and
delivery behavior of a bonobo (Pan paniscus). Poster and videotape presented at
the Fertility in Great Apes Conference, Atlanta, GA.

Brakke, K., Savage-Rumbaugh, E. S. (1989, August 10-12). Speech Comprehension in

Infant Bonobo (Pan paniscus) and Chimpanzee (Pan troglodvtes). Paper presented
at the fifth annual meeting of the Language Origins Society, University of Texas,

Austin, TX.

Savage-Rumbaugh, E. S. (1989, September). Site visit committee member, Naticnal
Institute of Child Health and Human Development.

Savage-Rumbaugh, E. S. (1989, October). Invited lecture, Oglethorpe University,
Atlanta, Georgia.

Savage-Rumbaugh, E. S. and Rumbaugh, D. (1990, March 16-24). The iﬁvention of
language. Invited paper presented at the Wenner-Gren Foundation for
Anthropological Research, Cascais, Portugal.

Presentations, 1990

Brakke, K. E. & Savage-Rumbaugh, E. S. (1990, March 29-31). Comparative motor and
manipulatory development: Behavior growth in infant human and apes. Poster
presented at the 11th Biennial Conference on Human Development hosted within
the Southeastern Region of the United States, Richmond VA.

Rumbaugh, D. M., Washburn, D. A., Savage-Rumbaugh, E. S. & Hopkins, W.D. (1990,
March 29-April 1). The Language Research Center's Computerized Test System
{(LRC-CTS): Video-formatted tasks for primates. Paper presented at the Eighty-
Second Annual Meeting of the Southern Society for Philosophy and Psychology.

Savage-Rumbaugh, E. S., (1990, April 17). Ape Minds: What are they in the
Chimpanzee, Dialogue Series. Institute for Disabilities Studies, University of
Minneapolis, Minneapolis, MN.

Savage-Rumbaugh, S., Romski, M.A., Rumbaugh, D. (1990, April 18-21).
Comprehension versus Production: How is Language Learned? Invited paper
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presented at the 23rd Annual Gatlinburg Conference on Research and Theory in
Mental Retardation and Developmental Disabilities, Brainerd, MN.

Savage-Rumbaugh, E. S. (1990, May 16). Language learning: A capacity unique to
Homo sapiens? Department of Anthropology, California State University,
Sacramento CA.

Savage-Rumbaugh, E. S. (1990, June 8). Syntactical comprehension in the bonobo. Paper
presented in symposium, Chimpanzees: Language, speech, comprehension,
counting, and video tasks, Second annual convention of the American
Psychological Society, Dallas, TX.

Savage-Rumbaugh, E. S. (1990, June 14). Apes and us: What happens when we begin to
communicate with each other? Lecture to Yerkes Regional Primate Research
Center Faculty and Staff. '

Savage-Rumbaugh, E. S., & Rumbaugh, D. M. (1990, July 20). Language acquisition and

use in the bonobo. Videotape presentation presented at the thirteenth Congress of
the International Primatological Society, Nagoya, Japan.

Rumbaugh, D. M., Washburn, D. A., Savage-Rumbaugh, E. S., Hopkins, W.D. &
Richardson, W. (1990, July 21). The Language Research Center's Computerized
Test System (LRC-CTS): Video-formatied tasks for primates. Paper presented at
the thirteenth Congress of the International Primatological Society, Nagoya,
Japan. .

Savage-Rumbaugh, E.S. (1990, July 22). Ape Language Research: Past. present and
future, Guest speaker, Thirteenth Congress of the International Primatological
Society, Satellite symposium at Kuruma-michi Campus, Aichi University,
Nagoya, Japan.

Savage-Rumbaugh, E. S. (1990, July 23). Cognitive, linguistic, and postural
developmental contrasts between female co-reared Pan troglodytes and Pan
paniscus. Presented in symposivm, "Behavior of our closest relatives,
chimpanzees and bonobos”, at the Thirteenth Congress of the International
Primatological Society, Kyoto, Japan.

Savage-Rumbaugh, E. S. (1990, July 24). Implications of the cognitive and linguistic
abilities of the bonobo for theories of the development of hominid culture.
Presented in symposium, "Hominid Culture in primate perspective” at the
thirteenth Congress of the International Primatological Society, Kyoto, Japan.

Presentations 1991 ,

Rumbaugh, D. M., & Savage-Rumbaugh, E. 8. (1991, April 11-14). Chimpanzees track
normal child language. In T. Verhave (Chair), “Higher-order classes and
language: Data from humans and nonhumans.” Symposium conducted at the
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Eastern Psychological Association, NY.

Sevcik, R. A., Savage-Rumbaugh, E. S., & Hirsh-Pasek, K. (1991, April).
Overextensions in a pygmy chimpanzee are referential and not associative in
nature. Paper presented at the Biennial Meeting of the Society for Research in
Child Development, Seattle, WA.

Savage-Rumbaugh, E. S. (1991, May 1-4). Language and cognition innate. Invited
presentation at the 24th Annual Gatlinburg Conference on Research and Theory
in Mental Retardation and Developmental Disabilities, Key Biscayne, FL.

Presentations 1992 :

Williams, S. L., & Savage-Rumbaugh, E. S. (1992, April). English comprehension in
Pan paniscus. Presented at the Eastern Psychological Association meeting,
Boston, MA. ‘

Williams, S. L., & Savage-Rumbaugh, E. S. (1992, August). Differential rearing and
effects on acquisition of language and other cognitive abilities. Presented at the
XIVth Congress of the International Primatological Society, Strasbourg, France.

Savage-Rumbaugh, E. S. (1992, August). Chimpanzee and humans -- The language link.
G. Stanley Hall Lecturer at the American Psychological Association, Washington,
DC.

Presentations 1993

Savage-Rumbaugh, S. (1993, February). What does my cousin think? Language capacity
in the preat apes. Invited presentation presented at the annual mesting of AAAS
Meeting, Boston, MA.

Chung, I. C., Bowman, B. A., Savage-Rumbaugh, E. S., & Williams, S. (1993, March).
Nutrient intakes of bonobos chimpanzees (Pan paniscus). Fed of American
Society of Exp. Biology Journal: 7(3), A294. Poster presented in New Orleans,
LA. (abstract).

Savage-Rumbaugh, S. (1993, March). The critical components of language acquisition in
apes and humans. In S. Savage-Rumbaugh (Chair), “Language processes in apes

and humans: Facilitation and assessment.™ Presented at the 26th Annual
Gatlinburg Conference on Research and Theory in Mental Retardation and
Development Disabilities, Gatlinburg, TN.,

Savage-Rumbaugh, S. (1993, April). Working with apes who get it. Invited presentation
at the Annual Series "Lectures on Mental Retardation and Human Development”,
Kennedy Center, Nashville, TN,

Savage-Rumbaugh, S. (1993, April). Language and animal mind. I'ilm presented at The
Mental Lives of Animals Conference sponsored by The Department of




524

Philosophy and The Language Research Center, Georgia State University,
Atlanta, GA.

Rumbaugh, . M., & Savage-Rumbaugh, S. (1993, May). Language skills of
chimpanzees. Presented at the Annual Chimpanzoo Conference, Green Qakes
Inn, Fort Worth, TX.

Presentations 1994

Savage-Rumbaugh, E. S., & Rumbaugh, D. M. (1994, March). Primate intelligence.
Panel discussion, Biology Department Seminar Series, Morehouse College,
Atlanta, Ga.

Savage-Rumbaugh, E. S. (1994, May). Concepts of competency. A presentatioﬁ within
Creating Culture Apes & Humans: A Forum for Discussion. Sponsored by
Georgia State University and Emory University, Atlanta, GA

Savage-Rumbaugh, E. S. (1994, October). Lecturer at Kyoto University Primate
Research Center, Inuyama, JAPAN.

Savage-Rumbaugh, E. S. (1994, October). Lecturer at Meiji-Gakuin University
(Yokohama), Tokyo, JAPAN.

Savage-Rumbaugh, E. S., & Rumbaugh, D. M. (1994, October). The intelligence of
animals. Invited presentation at the Nagoya Port Aquarium, Nagoya, JAPAN.

Savage-Rumbaugh, E. S., Williams, S., Furuichi, T., & Kano, T. (1994, November).
Language realized: Symbolic communication of Pan paniscus. Invited paper at
The Great Apes Revisited Conference, Wenner-Gren Foundation for
Anthropological Research, Mexico.

Presentations 1995

Savage-Rumbaugh, E. 8. (1995, March). The Eighth CSEOL Symposium. Invited
presentation: Communication with Chimpanzees. UCLA Center for the Study of
Evolution and the Origin of Life.

Savage-Rumbaugh, E. 8. (1995, April). Guest Lecturer: Toward a Science of
Consciousness conference. Hosted by University of Arizona, Tucson.

Presentations 1996 -
Savage-Rumbaugh, E. S. (April, 1996). Keynote Address Why have we assumed that
animals do not have language? Conference on The Minds of Nonhuman Animals,
- University of Colorado at Boulder.

Beran, M. J., Rumbaugh, D. M., & Savage-Rumbaugh, E. S. (August, 1996).

Performance of a chimpanzee (Pan troglodytes) on a computerized counting task.
Poster Session at the X VIth Congress of the International Primatological Society,
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University of Wiscongin, Madison, W1,

Savage-Rumbaugh, E. S. & Rumbaugh, D. M. (1996, August). Primate intelligence and
language: Brain and Environment. Symposium at the XVIth Congress of the
International Primatological Society and the XIXth Conference of the American
Society of Primatologists, University of Wisconsin, Madison, WI.

Savage-Rumbaugh, E. S. (1996, October). Invited speaker at the XXXII Nobel
Conference. Apes at the end of an age: Primate language and behavior in the 90's.
Gustavus Adolphus College.

Presentations 1997
Savage-Rumbaugh, E. S. (1997, Januvary). Invited speaker, Buckhead Rotary, Atlanta,
GA.

Beran, M. J., Rumbaugh, D. M., & Savage-Rumbaugh, E. S. (1997, March). Paper
presented at Southern Society for Philosophy and Psychology Annual Meeting.
Evaluaticn of current language comprehension in three chimpanzees (Pan
troglodvtes): Effect of rearing on duration of language comprehension. Atlanta,
GA.

Rice, D. R., Savage-Rumbaugh, E. S., & Rumbaugh, D. M. {1997, March). Session at
Southern Society for Philosophy and Psychology Annual Meeting. A,
chimpanzee’s ability to learn ordinality and counting. Atlanta, GA.

Savage-Rumbaugh, E. S. (1997, April). Lecturer, Seminar entitled Exploring the Primate

Mind. Primate language: At the brink of the human mind. National Zoological
Park, Washington, D.C.

Savage-Rumbaugh, E. S. (1997, May). Sigma Xi Public Talk. Apes. Language, Math
and Minds. University of New Mexice, Albuquerque, NM.

Savage-Rﬁmbaugh, E. S. (1997, December). Discussant. Great Ape Concert. Canberra,
Australia.

Savage-Rumbaugh, E. S. (1997, December). Keynote Speaker. Australian Primate
Society Annual Meeting. Tasmania, Australia.

Savage-Rumbaugh, E. S. (1997, December). Invited Lecturer. University of New
England, Armidale, Australia.

Presentations 1998

Savage-Rumbaugh, E. S. (1998, February). Invited symposium at American Association
for the Advancement of Science Annual Meeting. Darwinian Perspectives on the
origin of Lanpuage: Bonobo Communication. Philadelphia, PA.
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Beran, M. J., Savage-Rumbaugh, E. S., & Brakke, K. E. (1998, April). Paper presented
at the 2" International Conference on the Evolution of Language. Languape -

comprehension in three chimpanzees (Pan troglodytes): Effect of rearing on level
of comprehension.

Savage-Rumbaugh, E. S. & Fieids, W. M. (1998, June). Language and culture: A trans-
generational interweaving. Invited speaker, Jan Wind Memorial Lecture,
Language Origins Society, 14® Annual Meeting, Tallahassee, FL.

Savage-Rumbaugh, E. S. (1998, November). Behavior and menta] abilities of primates.
Invited speaker, Tufts University Center for Animals and Public Policy, Lecture
series: “Amimal Cognitien and Communication”, Natick, MA.

Presentations 1999

Savage-Rumbaugh, E. S. & Fields, W. M. (1999, January). The differential emergence of
consciousness in infant bonobos as a function of pre- and post-natal environment.
Tnvited speaker, “The Problem of Animal Consciousness: Historical, Theoretical,
and Empirical Perspeciives™, sponsored by the Society of Integrative and
Comparative Biology, Denver, CO.

_ Savage-Rumbaugh, E.S. & Fields, W.M. (1999). Probing the Realities of Ape Language.
Invited speaker, “The Evolution of Apes and the Origins of Human Beings, *
SAGA2/COE Joint International Symposium, Primate Research Institute, Kyoto
University, Inuyama, Japan, November.

Savage-Rumbaugh, E. S. {1999, July) Bonobos: Music, Art, Tools, and Speech. Invited
speaker, Spoletoscienza conference on “Views on the Mind”, Spoleto, Ttaly.

Savage-Rumbaugh, E. §. (1999, September). Invited speaker, “Consciousness:
Integrating Phenomenology and Cognitive Science”, sponsored by the Fetzer
Institute, Kalamazoo, MI

Presentations 2000 7

Savage-Rumbaugh, E. S., Rumbaugh, D. M. (2000, March) The apes and us: Languacge.,
culture, and other emergent processes. “Crossing Boundaries” Annual
Conference of the American Association for Applied Linguistics, Vancouver,
Canada.

Savage-Rumbaungh, E. S., Fields, W. M., Taglialatela, I. P. (2000, April). Language,
Culture and Tools. Invited speakers, 3™ International Conference on “The
Evolution of Language”, Paris, France.

Savage-Rumbaugh, E. & Fields, W. (2000, July). “A Restatement of the Achievements of
Ape Language with a Theory of Mind Update.” The XXVII International
Congress of Psychology, Stockholm, Sweden.



527

Savage-Rumbaugh, E. S. (2000, September). Why play? Invited speaker, “The Playful
Mind” symposium, Lemelson Center for the Study of Invention and Innovation,
Smithsonian National Museum of American History.

Presentations 2001

Menzel, C. R., Savage-Rumbangh, E. 8., Menzel, E. W. Jr. (2001, January). Primate
Geometry. Paper presented at “Primates in the New Millennium”, The XVIITth
Congress of the International Primatological Society, Adelaide, Scuth Australia.

Savage-Rumbaugh, E. S. and Taglialatela, 1. P. (2001, January). The mind of the
bonobo: expectations, explications. and conversations. Paper presented at
“Primates in the New Millennium™, The X VIIIth Congress of the International
Primatological Society, Adelaide, South Australia.

Renard, S. and Savage-Rumbaugh, E. S. (2001, July). Intonation and meanings in
bonobo vocalizations. Paper presented at “Interfaces: Systemic Functional
Grammar and Critical Discourse Analysis,” The 28" International Systemic
Functional Congress, Ottawa, Canada.

Savage-Rumbaugh, E. 8., Spircu, T., & W. Fields (2001, August). Vocal speech in a
nenhuman primate. Presented at the XX VII International Ethological
Conference, Tubingen, Germany.

Presentations 2002
Savage-Rumbaugh, E. S. (2002, June). Apes, language and species — Where we’ve been

and where we're going: A Tribute to the critic. Presented at “Zoosemiotics: From
Clever Hans to Kanzi in Memory of Tom Sebeok (1920-2001),” Center for
Semiotic and Cognitive Studies, Universita degli Studi, Republica di San Marino.

Savage-Rumbaugh, E.S. (2002, October). Symbols, syntax, paragraphs, and context.
Where the subjective confronts the objective. Presented at Emory Cognition
Workshop. Symbol Use and Symbolic Representation. Emory University,
Decatur, Georgia.

Presentations 2003
Savage-Rumbaugh, E.S. & Fields, W. (2003, April). The Emergence of Tools Embedded

in Culture: Beyond Anthropomorphism. The 39™ Annual University of Cincinnati
Philosophy Colloquium: Perspectives on the Animal Mind.

Fields, W. & Savage-Rumbaugh, S. (2003, May). Bonobo Beliefs and Desires. Seventh
Congress of the Association of the Scientific Study of Consciousness. Memphis,
Tennessee.

Spircu, T.& Savage-Rumbaugh, E.S. (2003, June). Analyzing bonobo vocalization by
using computer: results and limitations. University of B_ielefeld, Center for
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Interdisciplinary research, Seminary on General Theory of Information Transfer
and Combinatorics.

Savage-Rumbaugh, E.S. (2003, October). The Development of Forgiveness. Forgiveness
Conference, Templeton Foundation, Atlanta, Georgia.

Presentations 2004 — Bonobos Relocated to Great Ape Trust
Savage-Rumbaugh, S. (2004, February). Fifteen Minutes of Apes. The TED Conference,
Monterey, California.

Presentations 2005

Savage-Rumbaugh, S. (2005, February). Our Closest Living Relatives, the Bonobos:
What They Mean to Us and Why. Invited lecturer, “Speaking of Science” series
at Buena Vista University, Storm Lake, lowa.

Presentations 2006-2008 7
Records lost during move of bonobos from ‘the Language Research Center to
Great Ape Trust.

Presentations (2009)

Maternal care, self agency, moral agency, epigenetics and culture: Implications for the
rise of language in Homo symbolicus and Pan symbolicus. Jan. 16-20, Capetown,
South African, Homo symbolicus: The Dawn of Language, Imagination and
Spirituality. A symposium presented by the John Templeton Foundation.

Language: The Carrier Wave of Culture, Tools and Intelligence, Science Circle, February
2009.

Intentionality in All its Guises, Invited Speaker, Evolutionary Studies Program at
Binghamton University. March 20, 2009. Binghamton University

Why the Pan/Homo Culture made Kanzi speak: Culture theory as a supplement to
genetic evolution. May, 2009. Berlin Behavioral Biology Symposium, Berlin.

How Culture Makes Bonobos Speak: The Rise of Language, Consciousness and Moral
Agency in Bonobos (Par symbolicus). Science Circle, Great Ape Trust, June 29.

Sigma Xi National Lecturer-—-1988-1990

1988 September; Western Maryland College, Westminster, MD.
1988 October; Southwest Missouri State University, Springfield, MO.
1989 February; University of South Florida, Tampa, FL.
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19_89 April; Columbia University, New York

1989 - May; University of Cincinnati, Cincinnati, OH.

1989 May; Rush-Presbyterian-St. Lukes Medical Center, Chicago, IL.

1989 August; Vassar College, Poughkeepsie, NY

1989 October; Northwestern University, Evanston, IL.

1989 November; Hollins College, Roanoke, VA.

1989 December; Marshall University, Huntington, West VA.

1990 January; Eastern Kentucky University, Lexington, KY.

1990 January; Stockton College, Pomona, NJ.

1990 Fébruary; Hope College, Holland, M1,

1990  February; Georgia Tech University & Emory University, Atlanta, GA.

1990 February; University of South Dakota, Vermillion, SD and South Dakota State
University, Brookings, SD.

1990 March; Cornell University, Geneva, NY.

RESEARCH GRANTS
Research Development Grant (1974), University of Oklahoma ($1,500).

National Institute of Child Health and Human Development HD06016 (1980-1985).
Principal Investigator, Animal Model Project ($100,000).

National Institute of Child Health and Human Development HD06016 (1985-1999),
Principal Investigator, Language Acquisition in Pan paniscus ($2,500,000). Co-
investigator, Cognitive Project. '

Biomedical Research Support Grant, Emory University (1987-1989). Co-investigator,
"Hemispheric dominance for language and cognitive processes in the
chimpanzee" ($20,000).

World Wildlife Fund, Grant # HW13, March 1, 1998 - February 28, 2000. Principal
Investigator, Partial Support of the Congolese Conservation Initiative of the
Bonobo Protection Fund ($15,000).

The Templeton Foundation, Grant (2001-2004) Program Project Coordinator. Studies in
Forgiveness ($218,322).

The Milt Harris Foundation, Grant {2002-2003) Principal Investigator, “Non-Human
Vocalization Study (Pan paniscus) ($50,000).
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National Institute of Child Health and Human Development HD06016 (1999-2002)

Program Project Coordinator, Studies of Language Culture, and Tools
($1,530,089).

National Institute of Child Health and Human Development HD06016 (1999-2002)
Principal Investigator, The Embedding of Language in Culture ($338,601).

REVIEW ACTIVITIES
1985-present: Board of Editors, Psychological Record

Referee: American Journal of Primatology, American Scientist, Brain and Behavioral
Sciences, Journal of Comparative Psychology, National Institute of Health,
National Geographic Journal, National Science Foundation, Psychological Record
(Board of editors, 1985-pres.), Science, Yale University Press, Center for Field
Resecarch

Grant Reviews: National Institute of Health, National Geographic Somety, National
Science Foundation, Center for the Field Research
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3. I am a faculty member at Kyoto University. My current position is Professor in
Psychology, in the Graduate School of Letters. From 1995 until 2014, I taught Introductory
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chimpanzees in West Africa, and macaques in southern India, I have studied several primate
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species in laboratories and zoological parks. Distinctions and awards include nomination for the
Bronze Medal, Société pour le Progrés de I’Homme, and Auxiliary Award, O.P.A.L. (Ouevre
pour la Protection des Animaux de Laboratoire).

7. I have co-edited 4 volumes: Primates: Recherches Actuelles (1990, Masson,
Paris), and Current Primatology, Vols. 1, 2 and 3 (1994, Université Louis Pasteur, Strasbourg).

8. My publications include over 200 articles on learning, behaviour, ecology, and
welfare of prosimians, monkeys and apes, including over 100 peer-reviewed empirical and
review articles in scientific journals including: Ameriﬁan Journal of Primatology, Animal
Behaviour, Animal Cognition, Animal Welfare, Cognition, Current Biology, Folia

. . - Primatologica, Journal of Comparative Psychology, Journal of Human Evolution, Nature

o oo, Communications, and PLoS Biology. 1 have also written many chapters for edited volumes

e
es e
(X

seees  covering a range of topics ranging from animal husbandry and welfare to consciousness and

ove o cognition. Specific topics include: communication, abnormal behaviour, environmental
enrichment, husbandry, attachment formation, correlates of social dominance, responses to
mirror-image stimulation, self-awareness, tool-use, social organisation, sleep, learning and
memory, effects of ageing, behavioural .inhibition and self-control, and third-party social
evaluation in primates. I have made several documentary films about primate behaviour, and
several of my research projects have received international media attention (radio, television,
printed press, internet). i
9. I have given invited lectures or been invited speaker in symposia in psychology
and primatology in Belgium, England, France, Germany, ‘Italy, Japan, Netherlands, Scotland,

Switzerland, and USA. I have served as External Examiner for doctoral theses on primate

behaviour in Australia, Denmark, England, France, Germany, The Netherlands, and Scotland.
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10. My Curriculum Vitae sets forth my educational background and experience and is
annexed to my original Affidavit, filed herewith.
Basis for Opinions

11.  The opinions in this Affidavit are based on my own work as well as accumulated
knowledge from over 35 years of hands-on research and teaching about the behaviour of
nonhuman primates; this includes my knowledge of peer-reviewed literature about primatology
published in respected journals, periodicals and scholarly books.

12. A full reference list of peer-reviewed literature cited herein is annexed hereto.
Opinions

13. - The close evolutionary relationship between chimpanzees (and the closely related
bonobos) and humans is evident not only in terms of physical structure but also in behaviour,
emotional and mental processes. No other species comes so close to humans in self-awareness
and language abilities, and in richness and diversity of behaviours such as tool-use, gestural
communication, social learning, social awareness, and reactions to death.

14. Chimpanzees were the first nonhuman species shown to be capable of mirror-
mediated sélf-recognition (Gallup, 1970). Among nonhumans, the evidence for self-recognition -
- widely accepted té require the ability to hold a mental representation of what one looks like
from another visual perspective - is indisputably strongest for chimpanzees and other great apes
(Anderson & Gallup, 2011; 2015). The developmental emergence of self-recognition in

chimpanzees is similar to that in humans (Lin, Bard & Anderson, 1992). Furthermore, as in

“humans, self-recognition in adult chimpanzees is highly stable across time, with some decline in

old age (de Veer et al., 2003).
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15.  Chimpanzees show “community concern,” and concern for individuals. The
capacity for self-recognition, which indicates cognitive self-awareness, has been linked to
empathic abilities (Gallup, 1982), defined as identifying with and understanding another’s
situation, feelings and motives. Chimpanzees are capable of highly developed empathic abilities
(de Waal, 1990). They surpass other species in terms of concern for others’ welfare, as shown

when individuals console an unrelated victim of aggression by a third-party (de Waal & Aureli,

1996). High-ranking individuals in groups may take on the role of policing — defined as impartial

interventions in conflicts by bystanders — to ensure group stability (von Rohr et al., 2012). Wild
chimpanzees may adopt orphans, even if the latter are not genetically related to the adopter
(Boesch et al., 2010). Individuals may make numerous behavioural adjustments -- sometimes
markedly so -- in order to ensure the welfare of injured or disabled members of the group
(Matsumoto et al., 2015).

16.  Chimpanzees assume specific duties and responsibilities within their society.
When crossing a potentially dangerous road, stronger and more capable adult males investigate
the situation before more vulnerable group-members, waiting by the roadside, venture onto the
road. The males remain vigilant while taking up positions at the front and rear of the procession
(Hockings, Anderson & Matsuzawa, 2006). At Bossou, Guinea, adult male chimpanzees are
signiﬁcantly more likely than other age-sex classes to raid human-cultivated crops near villages;
these foods are then taken back into the forest and shared with more timid capable members of
the community, who hang back and allow the males to raid (Hockings et al., 2007). In many
localities in Africa, adult male chimpanzees regularly patrol the boundaries of their community’s
territory; encounters with members of a neighbouring community may result in violent, even

lethal aggression. Males engage in patrols with partners who are especially likely to be other
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males with whom individuals groom and form intra-community coalitions, in other words,

individuals that can be trusted for support in the event of aggression breaking out (Watts &

Mitani, 2001) (see below for experimental evidence for assessment of trustworthiness). Wild

chimpanzees will call to warn approaching friends about the presence of a potentially dangerous
object that the latter is unaware of (Schel et al., 2013). These examples indicate the existence of
well-defined roles within the community and mutual expectations about how individuals should
behave in a range of situations.

17.  Chimpanzees cooperate, and understand each other’s roles. Experiments: in
captivity have éstablished that chimpanzees can be trained (Crawford, 19375 or can learn
spontaneously (Melis, Hare & Tomasello, 2006a; Suchak et al., 2014) to work collaboratively
with at least one other individual to éolve a common problem that cannot be solved by a single
individual. After experiencing working alongside two different collaborators, chimpanzees prefer
to work with a collaborator who has proved more effective in the past (Melis et al., 2006b); thus
they éﬁribute different degrees of competence to other individuals. In many cooperation tasks the
outcome is that each partner receives a reward such as food. However, immediate reward is not a
prerequisite for cooperation: if one chimpanzee sées another trying to solve a problem and can
also see the problem, the former may provide the precise tool that the latter requires, especially -
but not only - if the latter requests the tool (Yamamoto, Humle & Tanaka, 2012; Melis &
Tomasello, 2013). Notably, such helping persists even in the absence of reciprocation by the
tool-user: chimpanzees continue to help partners in need of help despite receiving no obvious
reward (Yamamoto, Humle & Tanaka, 2009). Similarly, when young chimpanzees observe a
human trying to retrieve an out-of-reach object, they sometimes spontaneously retrieve the object

and give it to the human although they receive no reward for doing so (Warneken & Tomasello,



548

2006, Warneken et al., 2007). Chimpanzees will also perform a newly acquired skill (pulling a
| chain to open a door) so that another chimpanzee can gain access to food; again, the helper
obtains no obvious payoff in this situation (Warneken et al., 2007).

18.  Chimpanzees reward others, and keep track of others’ acts and outcomes. Wild
chimpanzees cooperate when hunting. When a subgroup of chimpanzees moves into hunting
mode in the presence of monkeys, individuals take up poéitions in trees or on the ground
corresponding to different roles such as chaser and blocker. If the hunt is successful, a monkey -
will eventually be caught and killed by one of the group of hunters. In the Tai Forest, all
participants in a successful hunt then receive a share of the meat from the possessor (Boesch and
Boeséh-Acherman, 2000). A study of more than 4,600 interactions over food in a captive
chimpanzee group recorded remarkably balanced exchanges of food between individuals: not
only did food exchanges occur in both directions, individuals were more likely to share with
another chimpanzee who had groomed them earlier that day. The observed pattern of grooming
and food transfers suggested the presence of reciprocal obligations (de Waal, 1989).

19.  In captivity, when presented with 'én ultimatum game in which both partners
needed to cooperate in order to split available rewards equally, chimpanzees and 3-year-old
human children behave similarly: both perform in a way that ensures a fair distribution of
rewards (Proctor et al., 2013). Other studies have shown that human adults also behave fairly in
similar situations. In a trust game in which two chimpanzees can take a small reward for
themselves or send a larger reward to a partner and trust that the partner will return some of it,
chimpanzees spontaneously trust each other. Furthermore, they \ﬂexibly adjust their actions in the
game depending on the degree of trustworthiness of the partner (Engelmann, Hermann and

“Tomasello, 2015).
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20.  Chimpanzees prefer fair exchanges. In the well-known inequity aversion
procedure, a subject and a partner each exchange a token with an experimenter, who in turn
rewards each individual with a food item. Two chimpanzees will take turns exchanging with the
experimenter as long as the value of the reward that each receives is the same. But when one
chimpanzee sees the partner receive a higher-/value reward for completing the same exchange
(e.g., partner receives a grape, subject receives a small piece of cucumber), she is likely té either
refuse to accept the reward or refuse to return the token. In other words, they are intolerant of
unfair treatment. Furthermore, as in humans, chimpanzees’ responses to reward inequity may
vary with the quality of the relationship between subject and partner: they react less emotionally
to unfairness if the partner is a close friend or relative (Brosnan, Schiff, & de Waal, 2005).

21.  Chimpanzees readily understand social roles and intentions. In Premack and
Woodruff’s (1978) pioneering study, a chimpanzee was presented with videotaped scenes of a
human actor faced with different problems, for example trying to reach inaccessible food, or
trying to listen to a gramophone record. When given a choice between a photograph of the
solution to a problem (e.g., a stick with which to reach the food, or record player plugged in)
alongside decoy photographs (e.g., irrelevant objects, or a gramophone cable plugged in but cut),
the chimpanzee consistently chose the correct solution, i.e., that which the actor in the videos
required to solve his problem.

22.  Chimpanzees distinguish between individuals who have harmful versus prosocial
intentions. They will point toward the one of two locations that is baited with hidden food if this
results in a naive, cooperative human finding the food and sharing it with the chimpanzee.
(Chimpanzees in the wild have a communicative repertoire of more than 60 distinct nonverbal

gestures: Hobaiter and Byrne, 2014). But they also learn to point deceptively in the presence of a
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non-cooperative, selfish human — deliberately directing him toward the wrong location
(Woodruff & Premack, 1979). Chimpanzees discriminate between prosocial and antisocial
individuals based not only on how those individuals behave toward the chimpanzees themselves,
but also based on their treatment toward third parties: generous individuals are preferred to
selfish individuals (Subiaul et al., 2008).

23.  Chimpanzees can adapt quickly to role-reversal in cooperative tasks. In one study,
chimpanzees were either trained to follow a human’s pointing gesture in order to find food, or
trained to gesture to direct a naive human toward hidden food. Once this relationship was
established, the roles were reversed: indicator chimpanzees IlOV;I became the recipients of the
communicative gesture, while previous recipients were now required to actively point for the
human. Unlike monkeys, for whom spontaneous role reversal appears very difficult, three
quarters of the chimpanzees tested showed immediate comprehension of the changing roles and
performed appropriately (Povinelli, Nelson and Boysen, 1992). In conversations with a human,
American Sign Language-trained chimpanzees took turns appropriately, and as in humans their
conversational turn-taking developed with experience (Hartmann, 2011).

24.  Based upon my research and knowledge of nonhuman primat¢ behaviour,
including the studies reviewed here, I conclude that chimpanzees understand their own and
others’ roles in their daily interactions. They show concern for others’ welfare, and they have
expectations about appropriate behaviour in a range of situations, i.e. social norms. This applies
to their interactions with conspecifics, and their interactions with humans. I believe that the
weight of evidence suggests the existence of duties and responsibilities within chimpanzee
communities.

hes K. Apriors

James R. ‘Anderson

Kenjl Sugimori
OSAKA LEGAL AFFAIRS BUREAU
No.4-10 (Herse Bldg.) 3~chome, Azuchi-machi
Chuo-ku, Osaka, Japan. g
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Sworn to before me L
this | &day of /\’9«&«'\ &/ 2015

—

: Kenjl Sugimori -
Notary Public  #8c AkA LEGAL AFFAIRS BURE:.

NOTARY
No.4-10 (Horse Bldg.) 3:chome, Azuchi-machi
Chuo-ku, Osaka, Japan.

| Y

10



e & o
LA [ XX NJ

552

Exhibit A to Anderson Supplemental Affidavit -
References
[pp. 552 - 555]

REFERENCES

Anderson, J. R., & Gallup, G.G, Jr. (2011). Which primates recognize
themselves in mirrors? PLoS Biology, 9 (3): €1001024. dbi:10.l37l/journa].pbio.1001024
Anderson, J: R., & Gallup, G.G., Jr. (2015). Mirror self-recognition: a review
and critique of attempts to engineer self-recognition in primates. Primates, 56, 317-326.
Boesch, C., & Boesch-Acherman, H. (2000). The chimpanzees of the Tai
Forest. Oxford: Oxford University Press.
Boesch, C., Bolé, C., Eckhardt, N., & Boesch, H. (2010). Altruism in forest
chimpanzees: the case of adoption. PLoS ONE 5(1): €8901. doi:10.1371/journal.pone.0008901
Brosnan, S. F., Schiff, H. C., & de Waal, F. B. M. (2005). Tolerance for ‘
inequity may increase with social closeness in chimpanzees. Proceedings of the Royal Society of
Londong B, 272, 253-258.
Crawford, M. P. (1937). The cooperative solving of problems by young
chimpanzees. Comparative Psychology Monographs, 14, 1-88.
De Veer, M. W., Gallup, G. G., Jr., Theall, L. A., van den Bos, R., & Povinelli,
D. J. (2003). An 8-year longitudinal study of mirror self-recognition in chimpanzees (Pan
troglodytes). Neuropsychologia, 41, 229-234.
de Waal, F. B. M. (1989). Food sharing and reciprocal obligations among
chimpanzees. Journal of Human Evolution, 18, 433-459.
de Waal, F. B. M. (1990). Peacemaking among primates. Cambridge, MA:
Harvard University Press. ’
de Waal, F. B. M., & Aureli, F. (1996). Consolation, reconciliation, and a
possible cognitive difference between macaques and chimpanzees. In: Russon, A., Bard, K. A., &
Parker, S. T. (eds.), Reaching into thought: the minds of the great apes. Cambridge: Cambridge
University Press, pp. 80-110.
Engelmann, J. M., Hermann, E., & Tomasello, M. (2015). Chimpanzees trust
conspecifics to engage in low-cost reciprocity. Proceedings of the Royal Society of London B,
282:20142803. http://dx.doi.org/10.1098/rspb.2014.2803
Gallup, G. G., Jr. (1970). Chimpanzees: Self-recognition. -Science, 167, 86-87.
Gallup, G. G., Jr. (1982). Self-awareness and the emergence of mind in
primates. American Journal of Primatology, 2, 237-248.

Hartmann, J. Q. (2011). Timing of turn initiations in signed conversations with

11



553

cross-fostered chimpanzees (Pan troglodytes). International Journal of Comparative Psychology,
24, 177-209.
Hobaiter, C., & Byrne, R. W. (2014). The meanings of chirﬁpanzee gestures.
Current Biology, 24, 1596-1600. /
Hockings, K. J., Anderson, J. R., & Matsuzawa, T. (2006). Road crossing in
chimpanzees: A risky business. Current Biology, 16, 668-670.
Hockings, K. J., Humle, T., Anderson, J. R., Biro, D., Sousa, C., Ohashi, G., &
Matsuzawa, T. (2007). Chimpanzees share forbidden fruit. PLoS ONE, 2(9): ¢886. doi:
10.1371/journal.pone.0000886
Lin, A. C,, Bard, K. A., & Anderson, J. R. (1992). Development of self-
recognition in chimpanzees (Pan troglodytes). Journal of Comparative Psychology, 106; 120-127.
Melis, A. P., Hare, B., & Tomasello, M. (2006a). Engineering cooperation in
chimpanzeesi tolerance constraints on cooperation. Animal Behaviour, 72, 275-286.
MeliS, A.P., Hare, B., & Tomasello, M. (2006b). Chimpanzees recruit the best
collaborators. Science, 311, 1297-300. ‘
Melis, A. P., & Tomasello, M. (2013). Chimpanzees’ (Pan troglodytes)
strategic helping in a cooperative task. Biology Letters, 9(2), doi: 10.1098/rsbl.2013.0009
Povinelli, D. J., Nelson, K. E., & Boysén, S. T. (1992). Comprehension of role
reversal in chimpanzees: evidence of empathy? Animal Behaviour, 43, 633-640.
Premack, D., & Woodruff, G. (1978). Does the chimpanzee have a theory of
mind? Behavioral and Brain Sciences, 1, 515-526.
Proctor, D., Williamson, R. A., de Waal, F. B. M., & Brosnan, S. F. (2013).
Chimpanzees play the ultimatum game. Proceedings of the National Academy of Sciences USA,
110, 2070-2075
Schel, A. M., Townsend, S. W., Machanda, Z., Zuberbiihler, K., & Slocombe,
K. E. (2013). Chimpanzee alarm call production meets key criteria for intentionality. PLoS ONE,
8(10): €76674. doi:10.1371/journal.pone.0076674
Subiaul, F., Vonk, J., Okamoto-Barth, S., & Barth, J. (2008). Do chimpanzees
' leam reputation by observation? Evidence from direct and indirect experience with generous and
selfish strangers. Animal Cognition, 11, 611-623.
Suchak, M., Eppley, T. M., Campbell, M. W., & de Waal, F. B. M. (2014). Ape
duos and trios: spontaneous cooperation with free partner choice in chimpanzees. Peer], 2:e417.
doi: 10.7717/peerj.417
von Rohr, C. R., Koski, S. E., Burkart, J. M., Caws, C., Fraser, O. N., Ziltener, A., &

12



554

van Schaik, C. P. (2012). Impartial third-party interventions in captive chimpanzees: A reflection
of community concern. PLoS ONE 7(3): €32494. doi:10.1371/journal.pone.0032494

Warneken F., Hare, B., Melis, A. P., Hanus, D., & Tomasello, M. (2007).
Spontaneous altruism by chimpanzees and young children. PLoS Biology, 5(7): el84.
doi:10.1371/journal.pbio.0050184

Watts, D. P., & Mitani, J. C. (2001). Boundary patrols and intergroup

‘ encounters in wild chimpanzees. Behaviour, 138, 299-327.

Woodruff, G., & Premack, D. (1979). Intentional communication in the
chimpanzee: The development of deception. Cognition, 7, 333-362.

Yamamoto, S., Humle, T., & Tanaka, M. (2009). Chimpanzees help each
other upon request. PLoS ONE, 4(19), e7416. doi:10.1371/journal.pone.0007416

Yamamoto, S., Humle, T., & Tanaka, M. (2012). Chimpanzees’ flexible
targeted helping based on an understanding of conspecifics’ goals. Proceedings of the National
Académy of Sciences USA, 109, 3588-3592.

13



355

| —gr-
T 27 #nms T41 = ATRA
& il

% 3 A ANDERSON JAMES RUSSELL i, AB O @& THRMFE @I
ZZ L,

I, hereby certify that this document was signed before me and that the signature appearing on
same is the true signature of ~ANDERSON JAMES RUSSELL.

'C\ L—h% lliETéo
?&27@11 H H., ARFEABBICBVT
kﬁﬁ¢%[£im3TE4lo%

X F)i (£ % Fi BT &
& 2,
Notary

kenji Suglmon

b BH
S FREBRIE. AREBRITEBATIADBLCHELZVLOTH ), #D,
e FOMMHIX, l%f)%d)lf&)é_a%:nﬁfﬁ?éo
et PR 274 A18 H
e KB BB R E EH—-B

APOSTILLE
(Convention de La Haye du 5 octobre 1961)

1. Country: JAPAN

This public document
2. has been signed by Kenji- Sgimori

3. acting in the capacity of Notary of the Osaka Legal Affairs Bureau

4. bears the seal/stamp of Kenji Sugimori , Notary
Certified

5. at Osaka 6. NOV. 1 8 20]5

7. by the Ministry of Foreign Affairs
8. 15No 004635
9. Seal/stamp: 10. Signature

(Zyd@andﬂ’
Naomi ASANO

For the Minister for Foreign Affairs




556

Supplemental Affidavit of Christophe Boesch, sworn to October 14, 2015

[pp. 556 - 565]
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Christophe Boesch being duly sworn, deposes and says:
Introduction and Qualifications

I My name is Christophe Boesch. I received a Maturite scientifique from College

Calvin, Geneve in 1970, a Diplome de biologiste from the University of Geneva, Switzerland in

1975, and a Ph.D. from the University of Zurich, Switzerland in 1984. I work and reside in

Leipzig, Germany.

2, I submit this Affidavit in support of Petitioner, The Nonhuman Rights Project,

Inc.’s (“NhRP”), petition for a writ of habeas corpus on behalf of Tommy. I am a non-party to

this proceeding.
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3. I am currently an Honorary Professor in the Department of Zoology at the
University of Leipzig, Germany where [ have been a member of the faculty for 14 years. I am
alsc the Director of the Max Planck Institute of Evolutionary Anthropology, and Founder and
President of the Wild Chimpanzee Foundation. 1 have directed 16 diploma theses, 32 Ph.D.
theses for both European and American students, and the post-doctoral work for 12 students I
have also regularly taught classes in Behavioural Ecology, Evolutionary Biology, and Population
Biology in the 22 years that I have been teaching.

4. I have twice been awarded the Great Apes Fellowship of the Leakey Foundation
in Pasadena, Califormia. In addition, I received the Prix Cortaillod for talented Swiss scientists
under 35 years old from the University of Neuchétel, Switzerland, and was awarded the Medal
“Officier de 1'0Ordre National” by the president of Céte d’Ivoire Alassane Onattara in 2013.

5. I have been a member of the International Primate Protection League, the
[UCN/SSC Primate Specialist Group, and the International Primatological Society since 1986. [
am also currently a member of: (1) the Behavior and Brain Sciences Associates (since 1991); (2)
the Pan Africa News Editorial Board (since 1997); (3) Steering Committee of the World Heritage
Species Status Taskforee (since 2002); and (4) the TUCN/SSC/ Section of the Great Apes (since
2003). Additionally, T am the Co-chairman of the Scientific Committee of the Great Apes
Survival project of the UNEP/UNESCO (since 2003). I previously served as a: (1) scientific
board member of the Fyssen Foundation, Paris (1985-1689); (2) consultant to the World Wide
Fund for Nature International (1987-1988); (3) Project Coordinator for the World Wide Fund for
Nature International in the Tai National Park, Ivory Coast (1988-1992); (4) executive council
member of the Committee for the Care and Conservation of Chimpanzee (1988-1992); and (5)

member of the Society for the study of Animal Behaviour (1993-1998).
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6. During my career, I have served as a grant reviewer for the following institutions
and foundations: NIH, National Science Foundation (USA), Swiss National Science Foundation,
Leakey Foundation, National Geographic Society, Fulbright Foundation, and Wenner-Gren
Foundation. Additionally, I have served as an ad hoc reviewer for a number of prominent peer-
reviewed journals including: Behavioural and Brain Sciences, Animal Behaviour, Nature,
Behaviour, Ethology, Primates, International Journal of Primatology, American Journal of
Primatology, Folia Primatologica, American Journal of Physical Anthropology, Current
Anthropology, Behavioural Ecology, Proceedings of the National Academy Science, Series B,
Quarterly Review of Biology, American Naturalists, Journal of Human Evolution, Proceedings
of the Royal Society: Biological Sciences, and Journal of Evolutionary Biology.

7. I have specialized in the study of wild chimpanzees for approximately 35 years.
In 1976, I spent 8 monihs in the Tai National Park, Ivory Coast conducting a preliminary study
on the behaviour of wild chimpanzees. I have completed on-going studies of these chimpanzees
since 1979. My research on these chimpanzees has principally focused on ecology, social
organisation, tool-use, hunting, cooperation, food-sharing, inter-community relationships and
cognitive capacities. 1 also conducted a comparative field study on the chimpanzees of Gombe
Stream National Park, Tanzania in 1990 and 1992 (April to July). In 1999 (August to Qctober), [
undertook a comparative field study on the chimpanzees of the Mahale Mountains National Park,
Tanzania.

8. 1 have authored or co-authored 14 books on primate behavior, cognition, and
evolution. Some of the most relevant include: (1) Too! Use in Animals - Cognition and Ecology
(2013, Cambridge: Cambridge University Press); (2) Wild Cultures: A Comparison between

Chimpanzee and Human Cultures (2012, Cambridge: Cambridge University Press); (3) The Real



559

Chimpanzee: Sex Strategies in the Forest (2009, Cambridge: Cambridge University Press); (4)
Feeding Ecology in Apes and Other Primates (2006, Cambridge: Cambridge University Press);
(5) Regional Action Plan for Chimpanzees and Gorillas in West Equatorial Africa (2005,
Washington: Conservation International); (6) Behavioural Diversity in Chimpanzees and
Bonobos (2002, Cambridge: Cambridge University Press); and (7} The Chimpanzees of the Tai
Forest: Behavioural Ecology and Evolution (2000, Oxford: Oxford University Press).

9. Since 1978, I have published at least 215 articles on the cognitive and leaming
capabilities, intelligence, communication, or language skills of apes and chimpanzees
specifically. These articles are published in many of the world’s most-cited peer-reviewed
scientific journals, including: Science, Nature, Current Biology, Journal of Comparative
Psychology, Conservation Biology, American Journal of Primatology, International Jowrnal of
Primatology, Ecology and Evolution, Animal Behaviour, Journal of Human Evolution, American
Journal of Physical Anthropology, Animal Cognition, Journal of General Virology, Folia
Primatologica (the official journal of the European Federation for Primatology), Biological
Conservation, Molecular Ecology, and Natural History. 1 have also published articles in The
Oxford Handbook of Comparative Evolutionary Psychology, Proceedings of the National
Academy of Sciences and in Proceedings of the Royal Society B. Several articles of mine have
also appeared in BBC Wildlife Magazine. Specific fopics of these publications include: ecology
and cognition of tool use in chimpanzees, chimpanzee culture, meat eating and hunting
specialization in chimpanzees, botanical skills in chimpanzees, long-term spatial memory in
chimpanzees, chimpanzee conservation, female gregariousness in chimpanzees, social behavior
and cognition in primates, habitat use and competitive exclusion among sympatric chimpanzee,

gorilla and elephant, cultural differences between neighboring chimpanzee communities,
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reciprocity and trades in wild chimpanzees, locomotion and tocl-use in chimpanzees, altruism in
forest chimpanzees, adoption in chimpanzees, paternity and social rank in wild chimpanzees,
feeding competition in chimpanzees, male aggression and sexual coercion in chimpanzees,
reciprocation of grooming in chimpanzees, vocal, gestural and locomotor responses of wild
chimpanzees to intruders, chimpanzee population size, social bonds in chimpanzees,
sophisticated Euclidean maps in forest chimpanzees, integration of chimpanzee and human
culture, wild ape health, infant mortality cycles in chimpanzees, sexual swelling cycles in
chimpanzees, food choice in chimpanzees, paternity in wild chimpanzees, locomotor behavior in
chimpanzees, cooperative hunting in chimpanzees, bisexually-bonded ranging in chimpanzees,
group-specific calls in chimpanzees, effects of community size on wild chimpanzees social
organization, decision-making in conflicts of wild chimpanzees, mortality rates in chimpanzees,
fernale reproductive strategies, buttress drumming by wild chimpanzees, innovation in wild
chimpanzees, predator-prey systems in chimpanzees, nut cracking in wild chimpanzees,
handedness in chimpanzees, symbolic communication in wild chimpanzees, teaching in wild
chimpanzees.

10. My Curriculum Vitae sets forth my educational background and experience and is
annexed to my original Affidavit, filed herewith,

Basis for Opinions

11.  The opinions I state in this Affidavit are based on my professional knowledge,
education, training, and 37 vears of research and field work with chimpanzees, as well as my
knowledge of peer-reviewed literature about primatology published in the world’s most

respected journals, periodicals and books that are generally accepted as authoritative in the field
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of primatology, many of which were written by myself and colleagues with whom I have worked

for many vears and with whose research and field work 1 am personally familiar.

12 A full reference list of peer-reviewed literature cited herein is annexed hereto.
Opinions
13.  Scientific knowledge about chimpanzees is vast and has been increasing at an

exponential rate. We must therefore be aware that what we know now is still only a small
fraction of what chimpanrzees are capable of.

14.  Here I discuss several areas particularly relevant to the ability of chimpanzees to
bear duties and responsibilities as evidenced by the social obligations that chimpanzees fulfill in
their social life in the wild.

Cooperation and Group belonging: Solidarity in between-group contexts

15.  Territories are aggressively defended in all chimpanzee populations that have
been studied and the participants in patrols controlling the borders are mainly the adult males.
Whenever intruders are spotted, males on a voluntary basis converge to defend their territory as a
team (Goodall 1968, Mitani et al. 2002, Boesch and Boesch-Achermann 2000). If not enough
males are present, the firsts silently sit down and wait for other group members to join. Only
once a large enough group is built are they going to confront the others (Boesch and Boesch-
Achermann 2000, Boesch et al. 2009, Boesch 2009). This reveals some expectations about the
social participations of group members.

16. Impressive supports by male group members are provided to rescue isolated
individuals that have been taken prisoner by intruders (Goodall et al. 1979, 1986, Boesch 2009,
2012). Outnumbered individuals during intergroup encounter were observed to sustain severe

injuries in 40% of the cases, leading to death in 15% of the severe attacks (Mitani et al. 2002,
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Boesch et al. 2008). In one example in the Tal forest, a single adult male with an adopted infant
on his back rushed for 600 meters to rescue an adult female from his group that was trapped and
beaten up by 5 male intruders. His appearance created enough of a havoc to allow the female to
escape. In Tai chimpanzees, such risky supports are provided in 28% of the intergroup
encounters {Boesch et al. 2008). This spontaneous high level of altruism toward group members
in this chimpanzee population reveals the sense of obligation felt by them to help and protect one
another.

Cooperation and Group belonging: Within-group solidarity

17.  Help and tending of injured group members: Tai chimpanzee group members

have been seen to help and tend the injuries of wounded individuals for extended periods of time
(see also my previous affidavit). What is striking in this helping of others is that upon hearing the
alarm calls of an attacked individual (through a leopard or another chimpanzee), the males
hearing the calls within seconds would make loud supporting whaa-barks, reassure one another
and rush towards to caller to help. The rapidity of the help is decisive in the case of a leopard
attack (Boesch 1991, 2009). I have always seen all males visibly present in rush to support, so as
if this within-group solidarity was obvious to them. If callers had sustained injuries, the rescuers
and other group members would converge towards the injured and clean and lick the wounds for
many hours, and in some cases such help would extended for many days as long as the wounds
were not healed and presented a risk of infection,

18. Important social contributions are rewarded in hunting context: The striking fact
in the hunting context is the very high level of cooperation between the males that act as a team
to capture small monkeys up in the trees (Boesch and Boesch 1989, 2000, Boesch 2002, 2009,

Mitani et al. 2002). In Tal, once a capture has been made, the meat-sharing rules favor the
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hunters; males receive more meat if they participated in the hunt and even more so if they made
an important contribution te the hunt (Boesch 1994, 2002, 2009), What is intriguing is that
hunting roles requiring anticipation of the prey movements are as equally well rewarded as
capturing the prey, even if the individuals doing such movements were not making a capture.
Somehow, the group members realize that anticipating a prey is an essential part of a successful
hunting team and they value this equally high than the one doing the capture itself (Capturing the
prey and performing complex anticipation ensures the same amount of meat, Boesch 2002). Less
important hunting movements, such as chasing or driving the prey, are not valued so highly by
other group members, as they rarely make a decisive contribution to the capture (Boesch 2002,
2012). This higher social valuing of hunting contribution by other group members allows for this
cooperative system fo be stable (Boesch 1994, Packer and Ruttan 1988, de Waal 1996).

19, Punishment is part of the meat sharing rules: The rewarding of certain action

leads to the passive punishment of individuals that are looking to access meat, but because they
_.did not contribute to the hunt are only meagerly receiving some: Individuals that were present
during the hunt but did not participate in it, received 2.6 times less meat than hunters (Boesch
2002, 2009). This rewarding of one’s hunting contribution is often in conflict with dominance
hierarchy (as dominant males are not always present during a hunt or simply not hunting), and
despite the impressive and sometimes violent attempts by the dominant males to access the meat,
hunters will be reliably allowed access to more meat by the sharing group (This observation
applies only to the Tai chimpanzees and not to other chimpanzee populations where the meat
sharing patterns follow different rules [e.g. Goodall 1986, Nishida et al. 1992, Uehara et al. 1992,
Watts and Mitani 2002]). Regularly, we see dominant males, which want to access meat, display

violently towards meat eaters, but access to meat is denied by the group of chimpanzees present
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(Boesch and Boesch 1989), In other feeding contexts, like in fruiting trees or when large
amounts of fruit are clustered on the ground, alpha males can ascertain their priority of access;
Only in meat eating is his access denied or limited, when he did not participate in the hunt.

20. Informing group members about danger: Chimpanzees have demonstrated a high

sense of solidarity towards ignorant group members, which they would inform about the
presence of a danger, like a snake for example. In a neat series of experiments, it was possible to
show that if a chimpanzee discovers a snake near a path and he is followed at some distance by
another chimpanzee that is ignorant about the danger, the first individual will make alarm calls
until the follower sees the danger. In addition, he will position himself such that his body is
pointing towards the snake. If, however, he is followed by a chimpanzee that is aware of the
presence of the snake, he will remain silent (Crockford et al. 2012). This was observed with
chimpanzees living in the Budongo forest in Uganda. This reveals that such a high sense of
within-group solidarity is not restricted to one population or a response to one specific
environmental condition, but is more a general property of social life in chimpanzees,

21.  High investment to support weak individuals: Evidence from both captive and

wild chimpanzees indicates that they are capable of highly developed empathic abilities (de
Waal, 1990). Young chimpanzees are breast-fed and cared for 5 years by their mothers, so that
when they loose them they remain especially vulnerable. Adoption of orphans is rather common
in chimpanzees, and as seen in other primate species, females are often doing the adoption of
orphans (Goodall 1986, Riedman 1982, Thierry and Anderson 1987). In Tai chimpanzees, we
observed that half of the adoptions were done by adult males, which was intriguing, and in a few
cases we could show that they were not genetically related to the adopted ones (Boesch et al.

2010). Adoption is a very costly behaviour as it may require carrying the infant over long
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distances for days and months, sharing the nest and food with them and protecting them in cases

of social squabbles.

22, Based upon my research and expertise in this field, I support the NhRP’s petition

for a writ of habeas corpus on behalf of Tommy and the application of common law personhood

sl o2

Christophe Bpe§Gh

to chimpanzees.

Swormn to before me
this 14 day of October, 2015

Notary Public

10
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Affidavit of Jane Goodall, sworn to September 21, 2015
[pp- 570 - 579]

[ETLED._NEW YORK_COUNTY CLERK 1270272015 05. 17 PM I NDEX NO. 162358/ 2015

NYSCEF DOC. NO. 38 RECEI VED NYSCEF: 12/02/2015

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of a Proceeding under Atticle 70 of the
CPLR for a Writ of Habeas Corpus,

THE NONHUMAN RIGHTS PROJECT, INC., on

behalf of TOMMY, AFFIDAVIT OF JANE
' GCOODALL, Ph.D, DBE
Petitioner,
-against- Index No.

PATRICK C. LAVERY, individually and as an officer of
Circle L Trailer Sales, Inc., DIANE LAVERY, and
CIRCLE L TRAILER SALES, INC,, '

Respondents. ‘
STATE OF NEW YORK )
) ss:

counTYoF N )

Jane Goodall being duly sworn, deposes and says:

Introduction and Qualifications

1. My name is Jane Goodall. I am the founding director and president of the Jane
Goodall Institute, UN Messenger of Peace, primatologist, ethologist, and anthropologist. 1
received a Ph.D in Ethology from Cambrxiidge University in 1966, and have been awarded

honorary degrees from 45 Universities from nearly every continent, including institutes of higher

learning in Africa, Asia, Europe, North America, and South America.
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2. "1 submit this Affidavit in support of Petitioner, The Nonhuman Rights Project,
Inc.’s (“NhRP”), petition for a writ of habeas corpus brought on behalf of Tommy. I am a non-

party to this proceeding.

3. In 1977, I founded the Jane Goodall Institute, which is considered a global leader
in the effort to protect chimpanzees and their habitats. The Institute is widely recognized for
innovative, community-centered conservation and development programs in Aftrica, and the
“Jane Goodall’s Roots & Shoots” program is a global environmental and humanitarian youth
pfogram comprised of nearly 150,000 members in more than 120 countries. Although the
majority of my career was spent completing field research on chimpanzees iﬁ Tanzania, I have
been appointed the following academic posiﬁons (in reverse chronelogical order): (1) Visiting
Professor, Department of Psychiatry and Program of Human Biology, Stanford University; (2)
Honorary Visiting Professor in Zoology, University of Dar es Salaam, Tanzania; (3) Adjunct
Professor of the Department of Environmental Studies, Tufts University, School of Veterinary
Medicine; (4) Distinguished Adjunct Professor, Departments of Anthropology and Occupational
Therapy, University of Southern California; and (5) Andrew D. White Professor-at-Large,

Cornell University. .

4. During my career I have received over 100 awards from a variety of wildlife
conservation, academic, media, goverﬁment,: and nongovernment organizations. Most notably, 1
received the Kyoto Prize in Basic Science-in 1990, the United Nations “Messenger of Peace
Appointment,” was named a Dame of the British Empire in 2002, awarded the French Legion of
Honor in 2006, the United Nations Educational, Scientific and Cultural Organizati011’s Gold
Medal Award in 2006, and the United States Department of the Interior, Secretary’s Lifetime

Achievement Award in 2009. Other ,féfﬁvards that I;have received include: (1) the Centennial |
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Award from the National Geographic Society in 1988; (2) the Anthropologist of the Year Award
in 1 1989; (35 the Edinburgh Medal, UK in 1991; (4) the Rainforést Alliance Lifetime
Achievement Award in 1993; (5) the Commander of the British Empire, presented by Her
Majesty Queen Elizabeth II in 1995; the National Science Board Public Service Award in 1998 ;
(6) the International Peace Award in 1999; (7) the Harvard Medical SChoc')l’s Cénter for Health
and the Global Environment award in 2003; (8) the Nierenberg Prize for Science in the Public

Interest in 2004.

5. I have been affiliated with 90 wildlife, conservation, humanitarian, professional
and governméntgl organizations. The mos‘; relevant include: (1) Me;nber of the Board of the .
Orangutan Foundation since 1994; (2) President of Advocates for Animalg from 1998 to May
2008; (3) Member of the Board, Save the Chimps / Center for Captive Chirr;panzee Care from
2000 to 2007; (4) Member of the Honorary Board, Albert Schweitzer Institute since 2003; (5)
Member of the Advisory Board, Initiative for Animals and Ethics, I;Ié.rvard University since |
2004; (6) Member of the Advisory Board, Chimps Inc., from 2005; (7) Hon§rary Board, Center
for Great Apes since 2012; and (8) Member of the Board 'of Diréctors of the Noniluman' Rights

Project, Inc. since 1996.

6. My fesearch specialization is in the study §f the behaviour and ecology of
chimpanzees and l;aboons. Since 1960, 1 ha\;é conducied field research on chimpanzees and
baboons beginning with my research on th‘é behaviour of free-living chimpanzees in Gombe
National Park, Tanzania. From 1967 to 2003 I éerved as the Scientific Director of the Gombe
Stream Research Center in Tanzania. From 1972 to 2003, I also serv{ad as ‘th‘e Director of

Research on the beﬁgﬁiour of the olive baboon at the Gombe National Park, Tanzania.
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7. o I have written or co-authored more than 30 books, includin;g: (1) My Friends the
Wild Chimpanzees (1967, National Geographic Society); (2) In the S}iadow of Man (1971,
Boston: Houghton Mifflin; London: Collins); (3) The Chimpanzees of Gombe: Paiterns of
Behaviour (1986, Harvard University Press); (4) Through a Window: My Thirty Years with the
Chimpanzees of Gombe (1990, London: Weidenfeld & Nicolson; Boston: Houghton Mifflin); (5)
Visions of Caliban (1993, Boston: Houghton Mifflin); (6) Brutal Kinship (1999, New York: '
Aperture Foundation); (7); Reason For Hope: A Spiritual Journey (1999, Wmef Books, Inc);
(8) The Ten Trusts: What We Must Do To Care for the Animals We Love (2002, San Francisco:
Harper San Francisco); (9) Harvest for Hope: A Guide to Mindful Eating (with Gary McAvoy
and Gail Hudson)(New York: Warner Books); 910) 2005 50 Years at Gombe (2010, New York:
Stewart, Tabori, and Chang); (11) Hope for Animais and Their World: How Endangered Species
Are Being Rescued from the Brink (with Thane Maynard and -Gail Hudson)(2009, New York:
Grand Central Publishing); (12) Seeds of Hope: Wisdom and Wondef Jfrom the World of Plants
(with Gail Hudson)(2014, New York: Grand Central Publishing). Additiénally, In the Shadow of
Man was translated into 48 different languages, while Through a Window: My Thirty Years with
the Chimpanzees of Gombe, and Reason for Hope: A Spiritual Journey were trar‘lsllated into 15
and 13 languages respectively. Visions of Caliban was honoured by the New York Times as a
“Notable Book™ for 1993, as well as Library Journal, which awarded it “Best Sci-Tech Book” for
1993, |

8. Since 1963, I have been feétured in approximately 20 science-related ﬁlrﬁs,
produced By networks including the National Geographic, HBO, BBC, PBS, Animal Planet /
Disco;/ery Communications. HBO’s film “Chimps, So Like Us” was nominate& for the 1996

Academy Award.
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9, | I have published more than .80 articles, including peer—refviewed articles in the
world’s most-cited scientific journals: Nature, Science, The American Jourl*nal.“of Psychiatry, The
American Journal of Physical Anthropolegy, The American Journal of Primatology, The
International Journal of Primatology, Conservation Biology, The New York Academy of Science,
Philosophical Transactions of the Royal Society, Folia Primatologica (the official journal of the
European Federation for Primatology), Journal of Medical Primatology, Journal of Human
Evolution, Primates, Journal of Virology, Zoological Society of Lor;don, and the Society for
R;zproduction and Fertility. My articles havé also been featured in National Get-)graphic and
Science News. These publications covered topics on the behaviour, ecology, welfare, and
conservation of chimpanzees, babooné and other monkeys. Specific topics of these publications
include: tool-use, diet, feeding behaviour,. expressive movements, «c.dmfnunication, }play,
reproductive behaviour, reproductive constraints on aggressive competition, mother-child bonds,
culture, aggressive behaviour, predation, community behaviour, mqrtalit&, ranging patterﬁs,
continuities between chimpanzee and human behaviour, ecological factors, sleeping behaviour,
cannibalism, cdmpétitive behaviour,. inter-community interactions with humans, population
dynamics, infanticide, innovative behaviour, shunning, skeletal biology, gene flow and evolution
of éhimpanzeeé sdciél structure, psychosocial needs, simian immunodeficiency virus, unusual

violence, anogenital swelling in pregnant chimpanzees, appropriate conditions for maintenance

of chimpanzees.
10.  Iregularly give lectures and take part in international symposia on primatology. I
ci;rreritly spend more than 300 days out of the year travelling around the world speaking on

primate issues.
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11. My Curriculum Vitae sets forth my educational background and experience and is

_ annexed hereto.

Basis for Opinions

12.  The opinions I state in this Affidavit are based on my professional knowledge,
education, training, and over 50 years of observing and writing about chimpanzees, including my
45-year study of social and family interactions in the wild chimpanzees of Gombe Stream
National Park, Tanzania and my continuing work on chimpanzee behaviour, welfare and

conservation through the Jane Goodall Institute.

Opinions

13.  The long-term nature of the research I conducted on wild chimpanzees in Gombe
Stréeam National Park provided a unique opportunity to observe and study the lives of
chimpanzees in nature over many years and generations. During this period of continuous study
my colleagues and I have learned much of enormous significance about chimpanzee psychology
and society.

14.  There is ample proof from studies of chimpanzee behavior, both in the wild and il
captivity, that chimpanzees have well-defined duties and responsibilities. Following are some
examples.

15.  The duties and responsibilities of a mother towards her offspring are many and
often onerous. For three years the infant is :L’dependent‘on breast milk, and continues to suckle
though less often for the next two years until the next baby is born. Throughout this period the
mother contmues to, carry the infant, at first clinging to het belly and then rldmg on her back.
During this time the mother waits ior the cthd before movmg off. And she constructs a nest -

large enough for herself and her child until the next baby is born.

6
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16.  The mother’s duties and responsibilities do not end when a new infant is born. For
the next couple of years she still waits for the oider child before moving from one place to
another. When the older child‘is male, he is often anxious to join groups of adult males,
particularly when there is a lot of excitement.-Mothers with small infants often prefer te avoid
such groups. Sometimes a mother, after setting off in her chosen direction, stops when her six-
year-old son whimpers and refuses to follow, going some distance towards the males. Each time
she moves, he cries louder. Some mothers then give in, and join the males in order to provide
support for their sons.

17.  An important component of maternal responsibility is to provide support for her
child. During a play session her infant sonletiﬁles gets hurt and screams — the mother will hasten
to support her child, reprimanding the rough playmate even though this may entail retaliation
from a more dominant mother. . . .

18. T—hefe have been many instancés when -mothefs have gone io help their fully-
grown offspring.

219, In ‘the,_ wild the father plays riq role in family life. We can now determine paternity
from DNA proﬁliﬁg of fecal samples, but as a female may be mated by r;nosf or all males during
periods of rece;)'tif»}ity, it seems unlikely that a male recognizes his o‘vm biological offspring.
HoWever, most adult ma}es of a community act in a paternal way to all infants in their
community,' rushing to their aid when necessary. On one occasion two hunters (human) shot a
female chimpanzee, ;eized her infant, and tried to push it into a sack. As the infaht séreamed, a

male chimpanzee rushed out of the forest, attacked the two men, grabbed the baby, and

diséppeared into the forest. Both hunters ended up in Lospital. There are many other fales of -
T B RN o s T :
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adult males protecti.ng — or trying to protect - infants from hunters across Africa. Tragically they
often get killed themselves.

20.  Juveniles and adolescents very frequently act responsibly towards their infant
siblings. (When I refer to ‘brother’ and ‘sister’ I mean maternal brother and sister.) One nine-
year-old female, who had run in terror from a large poisonous snake, nevertheless climbed down
from her tree to gather up and carry to safety her three-year-old brother, who seemed unaware of
the danger. A different adolescent female prevented her infant brother from following their
mother when the trail passed through a clump of tall grasses. He screamed loudly, but she
persisted until the grasses were behind them — I examined the place — it was igfested: with tiny
ticks. (Subsequently the mother sat picking ticks off herself for a long time.) : |

21.  Anolder sibling will almost always adopt an infant if their mother dies. Under the
age of three the infant, dependent on breast milk, will die.. One ﬁve-year-eld male carried his one
and a half year old sister around until she died, a few months later. Ol(ier»infénts usually survive
when they are adopted. This responsibility is clearly not socially ad\'antageoue for the young |
caregiver, wﬂo speeds a lot of time and energy carrying out his or her duties.

22. We new know that unrelated _iindividuals may adopt orphaned infants. At Gombe
a 12-year-old adolescent male cared for a three and a half year old male orphan, and definitely
saved his live. His sense of responsibﬂity was most impressive when he ran to seize the orphan
when he got too close to socially roused mafes — despite the fact that adolescent males normally
keep well away from the adult males at sueh times. He often got beaten up for his altruistic
behavior, but this did not prevent him fromv_‘:acting in the same way the next time his help was

z
<

needed.
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23. ‘ The adult males of a commumty are responsible for patrolling their territory,
chasing away or aitacking in_divi,duais from ngighbbring communities - this a;.er’ves to protect and
sometimes increase resources for their own feinales and young. This requires close cooperation
and gang attacks. Even two males who may be engaged in challenging each other for social
doniinance within the community will join in an attack on a stranger.

24.  Wone of the many field staff, students and other researchers who have worked
among the Gombe chimps for 55 years have ever been really harmed. We have been hit, stamped
on and dragged during displays, but never réééi\}ed bite Qouhds. One malé in particuiar, Ffodo,
was con.ti'm-Lal!y chargfng people'ahd hiﬁint> m\,LL, and he sometimes pushéd'mls ovér. It is clear,
however, that the chimpanzees only intend fo irﬁprcbv. to emphasize their SLI}"C"}.OH'[} They could
30 easilf,r harm us badly, even ];{iil us. Onfhree separate occasions, When { was above a ve-ry stéep
drop, Frodo charo'ed up but did 110‘[ make contact. Our vldeuwlapher. Bill Waliauer, reported four
such occasions. It was very clear to us that Frodo undcvatood what would have hdppeqed on
those seven occasions. The same thmg h?ppened to me once with a ufferem dlpbd malie. They
are .clear examples of intention not tf\ harm |

25 I haVF‘ written qbout a male' (‘hlmpanzee in canm'n‘ry who sescued his human
caretaker, Mark Cusano, with whom he haﬁd a close reiationshjp, from a v¢1y bad. atféck from
three adult females. Mark told me that 1he C}me had saved hxs lue

26.  Based upon my research 'md expertxse in Ihl ﬁ 1d, 1 support the NERP’s thxtlon

v

for a writ of habeas corpus on behalf of 'I‘ommy and the appliC'txon of common law personhood

CW/M

’ 'Tanp Goodall, Ph.D, DBE

to chimipanzees.

«

9
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Sworn te before me

this 7\ day of@t\eri\.ber, 2015

Netary Public

MAURICE HALLMS
Notary Public, State of New York
No. 01HAG007604
Qualified in New York County
Commission Expires May 26, 2018
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Exhibit A to Goodall Affidavit -
Curriculum Vitae
[pp- 580 - 606]

‘the Jane Goodall Institute

Curriculum Vitae

Jane Goodall, Ph.D., DBE
Founder, the Jane Goodal! Enstitute
UN Messenger of Peace
www.janegoodall.org

Personal

Date of Birth: 3rd April 1934.

Nationality: British

Marital Status: Married to Baron Huge van Lawick, 1964 (divorced);
‘Married io Hon. Derek Bryceson, M.P., 1975 (widowed)

Chiidren: Hugo Eric Louis van Lawick {1967 - )

Education
1950 Schoo! Certificate (London) with Matriculation Exemption
1952 Higher Certificate (Lohdbn)

1962 Entered Cambridge University, United Kingdom, as Ph.D. candidate in Ethology
under Professor Robert Hinde ‘

1966 Ph.D. in Ethology, Carnbridge University, United Kingdom .-
Research

From 1960 Behavior of free-living chimpanzees in Gombe National Park, Tanzania

=

1968-1969 Social:behavior of the spotted hyena, Crocutta crocutta, Ngbrongoro
Conservation Area, Tanzania

1967-2003 Scientific Director of the Gombe Siream Research Centre, Tanzania
1972-2G03. Director of research on the bebavior of the olive baboon, Papio anubis,
Gombe National Park, Tanzania

Last Updated: September 17,2015 Page 1 of 27
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Academic Appointments

1971 — 1975 Visiting Professor, Department of Psychiatry and Pregram of Human
Biology, Stanford University, Calif.,, USA

From 1973 Honorarv thmg Professor in Zoology, University of Dar es Salaam,
Tanzania

1987 — 1988 Adjunct Professor of the Depal‘Uncnt of Environmental Studies, Tufis
University, School of Veterinary Medicine, Boston, Mass., USA

1990 Associa;'te, Cleveland Natural History Museum, Cleveland, CH, USA

1990 Distinguished Adjunct Professor, Departments of Anthropology and Occupational
Therapy, University of Southern California, Calif., USA

1996 —2002 Andrew D. White Profés‘sor—at.-Large:, Corneil Univere.;iiny, NY, USA
Professiomil Affiliations
From 1)71 Trustee, 1..5.B. Leakey F undatmn LUSA

From 1976 Txustee the J ane (Joodull {nsmute for vV' lal.le Research EQL(,:W on and
Conservation, USA

From 1981 Sc1ermﬁc uovemo;, Chlcaoo Academy of %iences U A

From 1984 Intemat10na1 Director, \_,hlmpa_nZoo (research program 1nv01ving zoos and
sanciuaries WOl'ldWlde) USA '

From 198 Vice Premdent, 'the British Veterinary Association's Animal Welfare lnstitute,
UK.

From 1988 Trustee, Jane Goodall Institute, UK
From 1989 Director, Hufnéme Society of’the United States, USA
From 1990, Member of the Advisory Boa;d Advocates for Animais, UKk

From 1991 Member of the Advmory Board the Alben Schweitzer Instltute for the
Humamtles USA :

From ]993 Tr“us"ee the Jané Goodail i'nstitdte Canada

From 1(‘94 Member of the bOuld the O étgutan F ourc‘anon, USA

"}v
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From 1994 Member of the Advisory Boafdi Trees for Life, USA
From 1997 Founder, Whole Child Initiati've, USA

From 1995 Member of the Advisory Board, Tnternatlonm Diolphin Project and Dolphin
Project Etrope

From 1995 Member of Councii of Advisors, Global Green, USA

rom 1l996 Member of Advisory Board, The Fred Foundation, Netherlands
From 1998 to May 2008 Presidént, Advocates for Animals, UK
From 1999 Member of Advisory Board, The Orion Society, USA

From 2000 t6 2007 Member of the Board, Save the Chimps/Center for Captive
Chimpanzee Care, USA

From 20001 Co-founder of Ethoiogi sts for Ethical Treatment of Animais/Citizens for
Respousible Animal Behavior, USA

Fro ?001 Meinber of the Intemat;oml Aawsory Boead lPachem Without Borders,
JSA :

C—(

From 2061 Member of Advisory Commitiee, RESTORE, USA.
From 15,001 Honorary Trustee, The Eric Carle Museumn of Picture Book Art, USA

From 2001 Member of IPS Ad-Hece C‘omnnttee for the World Heritage Status £ for Great
Apes

From 2001 Member of Board of Trustees,—NANPA Inﬁnity Foundation, USA

Frpnd 2001 Member of Board, Nurth Arherican Bear Center, USA

From 260i Me.nﬂ-)'er of Advi.sc.lry v‘Bo'ar,d, '}L_ja.b‘oratory Primaé ‘Aavocacyt ..Gr'ou}:.’, USA
From 2001 Mcrﬁb‘er of Advisory Board, ;feélx Foundation, USA

From 2001 Merﬁber of Honorary Cominittee, Farm Sanctuary, USA

From 20(‘? Member of Advisory Board, Rachei’s Network, USA

From ’70% M\,rwoe' of the Board of D-“ecfc); 5, The Cougar Fund, USA

From 2_002 Scxentl fic Fellow of the Wlldhfe Conser ation ‘EOLlety, USA

Last ’\..Tpdated: .September 17, 2()1 b) e Page 3 of 27
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From 2002 Member of Board of Direcfor's, The Many One Foundation, USA
From 2002 Member of Board of Governors and Officers, For Grace, USA
From 2002 Member of Advisory Board, Dignity U Wear, USA

2002-2003 Papadopoulos Fellow, The Kinkaid School USA

From 20(}3- Member of the Honorary Board, Albert Schweitzer Ing-‘,titute, UsA

From 2004 Member of Advisory Board, Initiative for Animals and Ethics, Harvard
University, USA

From 2004 Honorary Patron, Ryan’s Well Foundation, Canada
From 2004 Member of Advisory Board, MONA-Spain - - .

From 2004 Member of the Adwsory Council, The Spiritual Alliance to Stop Intimate
Viclence, USA : o

From 2004 Member of Honour Committee of Fundacién Altarriba, Snain

From 2005 Member of International Advisory Board, Friends of Africa International,
USA. : : : :

From 2005 Merﬁber of Cincinnati Zoo Advisory Council, USA

From 2005 Member of Advisory doald bhlmpS Inc., USA

From 2005 Member of Adv1smy Board K1dsR1ghts Netherlands

Flom 2003 Membel of Adnsor} Board, T\'IedlSend. USA a

From 2005 Member cf Honorary Board, Quinnipiac University, USA. -

From 2006 Member of Advisory Board, F oundation for Natural, Leadership ‘
From ‘2006 Member of Advisory Béard ﬁllclear Age Peace Foundation, USA
From 2006 H0’101 ary Member, Club of Budapest Hunsary

From 2006 Member of the ‘\/ff‘thers Network, FNO F mland

Frorn 2006 ‘\/Iember ot Board of Due(tora, I\afxoml Instltute fm Play, USA -

Frcn 2007 Fellow, ng%“«’ond}uest MA

Last Updated 5 ytember 17,2015 , : Page 4 of 27
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From 2007 Member of Advisory Bo’ard, Glﬁ of Life in America, Inc., USA

From 2007 Member of Advisory Board, The Heart of America Foundation, USA
From 2007 Member of Advisory Board, ?roject R&R: Release and Restitution for
Chimpanzees in U.S. Laboratories, a campaign of the New England Anti-Vivisection
Society, JSA ' '

From 2007 NMember of Advisory Board, Save the Chimps, USA

Frorn 2007 Member of Advisory Board, Slow Food Nation, USA

From 2097 D1sungulshed Fellow, Ewha Academy for Advanced Studies, Republic of
Korea

From 2007 Member of Advisory Board, Haman and XIND, USA

F rem 2007 Horforary Board Member, The Scholar Ship Research 1nbtx*ute UR.
From 2007 Member of Advxsory Board Chmate Clean U%A

From 2008 Mernber of the Great Chapter, Grace Cathedral, CA, USA

From 2008 Honorary Board Member, Eaéle Vision Initiatives, USA -

From 2008 H’onbfary Patron. Comun’idadﬁlnti Wara Yassi, UK |

From 2008 Honoxary Fellow, Institute of Blology, UI\

From 2008 Patron, Earth Charter-UK .

From 2008 3pe01a1 Ad‘mm for ulodiver.,rcv, Prince Albert I of Menaco Foundation,
Monaco * .

From 2008 Member of Council of Honour Waldrapp team, Austria

From 2008 Member of the Board,:C hmate Change Center, Republic of Korea

e

From 2008 Patron, Julia’s House, UK

From 2008 Member of the Honorary Committee, Alpine Peace Crossing, Austria
MR

From 20,0,8 Mf'ember of ﬂle Ad'visory Councii, Ebola Vaccination Initiative

From 2008, Patr()'l Society of Ti 1eol L%ZOOIOQY \mmany

Last Updated: September 17,2015 =~ - Page 5 of 27
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From 2008 Member of Celebrity Circle Eéard, Greer: Chimneys, U SA

From 2009 Honorary Keeper of the Museum Tridentino of Naturai Science, Italy
From 2009 Member of Advisory Board, EcoReserve, USA

Frora 2009 Honorary Fellow, Society of iBiology, UK

From 2009 Member of Advisory Board, Goodplanet Foundation of Yann Arthus-
Bertrand, France

From 2009 Member of Advisory Board as advisor for Biodiversity, Foundaticn Jacques
Chirac, France

Froﬁi 2610 Honorary Co-Chair of the Build ihe Peace Con'ﬁnittee, UéA
From 20101-20:13 Patron, Mihding ;Xﬁix.negls Intemat'ior;éi, Ausfralie _ |
Froin 2010 Member df the ill’feﬁetionel Conference ‘?E, USA,

me 2010 Member of Advisory Board meg with Wolves, USA
From 2010 Uoodwdl Ambdssadox Equme bmencea Academy, USA

From 2010 Acclaimed Ambassador, Best Friends Animal Society, USA

From 20];1 Member of the Advisory Council, Voices for a World Free of Nuclear
Weapons, USA C . .

From 2011 P-‘atrpxll, Voiceless, Australia. .

From 2032 Honorary Councilor, World Future Council, Germany

From 2012 Honorary Board, Center for Gzeat Apeé, USA

From 2013 International Patron, School gr’oadcastillg Network Inc., Australia
From 2013 Member of Scientific and Eth;cs Council, Ecolo-Ethik, France
From 2013 Phiieéophical Society; Trinity College, Dublin, Ireland -

From 2014 Merpber of Advisory Cour‘cﬂ hnemauop:.l Women’s Earth and Climate
Imuaflve (IWECT), USA : .

From 2014 Member of Adviscry Board, Years of Living Dangerously, USA

Last Updated: September 17, 2015 Page 6 of 27
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From 2014 Advisor to Board, APOPO, USA

From 20 14 Advisory Board, Moungabay.org, USA

From 2014 Honorary Board of Directors, IFAW, USA

From 2015 Pairon of Nature, I[UCN, USA

Memberships |

1972 Ho‘nora'ry Foreign Member of the American Academy of Arts and Sciences, USA
1981 Explorer's Club, USA

‘984 Foreign Member of the Reoearch Centre for Humau Ethology at the Max-Planck
Instltute for Behderal Physiology, Germany

1988 ‘Xmerlcan Philesophical Society, USA .

1988 Socie;ty of Woman Geographers, USA -

1690 Deutsche Akademie der Na turforscner Leopoldina, Germany

1991 .Acadelﬁia' Scientiarium et Artium Eufopaea, Austria

1991 ﬁonorary Fellow of the Royai Anthrdpological Institute of Great Britain and lreland
2004 Great Ape Sabsec‘uon of the Pmmate Specialist Group, USA

2006 Honorary Membel, Ewha Ac_=demy Of Arts and Sciences, Republic.of Xerea
2006 Member of the intemétioﬁal Primétological Society, USA

H onofﬂr&bégreés |

1975 LaS alle College Phlladelphla Penn USA

1979 Surlmg University, Stirling, Scotland UK

1986 Ludwzg-Mam milians Umversny, \/Iumcﬁ Germans y

1980 Zoo}o,qnsches Insutut der Umverbltat unchen, M unuheh, (Jermany

1986 Tuﬁs UmverShy, Boston, p/iass. - fS/\ , |

A

i988 Umv ersity of \Tortn Camuha ureensbom N. C USA

Last Upd_ated: September 17, 2015 B Page 7 of 27
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1990 Ur;iversity of Pennsylvém‘a, Phi'iédélp‘"hia, Penn., USA
1991 Célorado College, Colorado Springs, .Cblo.,U SA:
1993 College of William and 'Mé:ry, ‘?v’illiz;nlsbux'g, Va., USA
1993 University of Miami, Coral Gables; Fla., USA.
1994 Utrecht Uﬁiversity, Utrecht, Netherlands
1996 Western Connecticut State Univers_ity, Danburé', Conn., USA
1996 Salisbury State University, Salisbu%y, Mad., USA
1997 Uriiversi%y of Edinbﬁrg"p Veteririéry (Sc.;'hool E(iiD].D.l;ll:“ 1, Scotland, UK.
1998 Umve'sm' of G uelph GuPl')h On‘ra'w Lanada

9 AlbnghL uoliege ReaJma Penn USA |
2000 W.,sleyan Collcge, Macon, Ga., USA
’70')1 Universﬂy of ancsota ‘\/{hmeapohs, Minn., U»)A
2()()1 University at Buffalo, utfa]o, N Y bSA
2001 Ryerson Ijﬁlveraltv, Torontn, Ontano Canada
?001 Prév1denue Unvversnv, Tazwan Reﬁubhc of \,hma
2002 Elcn ,Universi'ty, Elon, N.C., USA "
7005 Sweef ériéu‘ Cdllege 'Swept:Bria-r Va‘ USA

7003 U“uvelsxty of Central LaPCdShhe UK
2004 Umverauy of Natal Plefennarltzbux g, South Aﬁ1ca
2004 Havefford College Haverford, Penn USA
2005 Peqs University, Pecs, Hungary .
2005 Syracu'ée Uﬁivérsity Syfacuse "JY USA

7005 Rutoefs The ‘Std*e Umversny ot Nc,_g:v Ji crsey Jamden, N.J., USA

Last Updated: September 17,2015 1 : : Page 8 of 27
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2606 The Open University of Tanzania, Dar es Salaam, Tanzania
2007 Doane Coilege, Crete, Neb., USA

2007 Uppsala University, Uppsala, Swedeh

2007 Kyote University, Kyoto, Japan

2007 University of Liverpool, Li‘verpooi,‘ UK

2008 Lehigh University, Bethlchem, Penn., USA

2008 University of Toronto, Torouto, Canada

2008 Unéx’fﬁgﬁy of Haifa, Haifa, Israel

2008 NauonaJ Taiwan Umwrsﬁv of Smencc and Technology, Taiwan, Republic of China
2009 University of Lié;ie, Liége, Beiglum

200) Umverolty of Pablo de Olavide, Seville, Spain

2009 Lvch:rsrcy of Ahcame Sant Vicent del Raspeig/Alicante, Spain
LOll Amemcan Umv»rsrr" of Parls, P@I‘IS, France

2011 GiOrdano Bruno GlobalShift Univegéity, Budapest, Hungary

2011 I\déirnaniciés ljlli‘,'ersity,'Bueﬁos Ai}iﬁe's, Argentina
2012 I;Ia;ﬁoﬂa;l ‘:Fsi,ﬁg Hua Uﬁii';rsi“:' Tai:;van .
201‘2 Go . ds ntl*s, UmversLt} of L. ondon UK

2013 Umv'=r 1ty of { A11drm's, Scoﬂand UK

20 S Tri inity Coll ege Dublin, Ireland ﬁ _

2013 Qt Ignatms of Loy Ola Umvemty, Peru

2014 .Ulﬁversi‘ty of Sogth Australia, Ade];tide, Australia
Award .

1963 and 1964 rmm'lm Burr A war.d for Coni:muhon to Science, National Geographic
Society, USA -

Last Updated: September 17,2015 -~ - Page % of 27
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1976 Sto'tt- Science Award, Cambridge uﬁi\}efsity, UK
1974 Gold Medal for Conservation, San Diégo Zoolcgical Society, USA
' 1974 Conservation Award, Women's Bra‘nch‘of the New York Zoological Scciety, USA

1974 Bradford Washbum Award, Bostor Museum of Science (with Huge van Lawick),
USA

1980 Order of the Golden Ark, World Wlldhfe Award for Consewation presenled by
HRH Prince Bernhard of the Netherlands, Netherlands

1984 J. Paul Getty Wildlife Conservation Prize, Tanzania

1985 LivingfLegacy Award', the Womeﬁ’s Internationai Center, USA
198’;/ Tﬁe Ali)ort"Schweitzer AWar& of the Animal ;‘;/\v"olfaro Institute, USA
1987 Natlonal Alliance for Ammals Award |

1987 F Mendel Medaille from the Deufsuhe Al\ademle der Naiurforscher Leopoldnn
East Germany

1987 Golden Plate Award, Acadeniy of Achievement, USA
1988 _Centénhial Award, National Geographic Society, USA
1988 Joséph Wood Krutch Miedal, the Humane Society of the United States, U SA

1988 Award for Humane Excellence, Amencan Society for the Prevention of Cruelty to
Animals, USA

1989 EnoonOpedia Britannica Award for Excellence on the Dissemination of Learning
for the Benefit of Mankind, USA : .

1989 Anthropologist of the Year Award
990 The Anthropology in Media Award“ American Anthropologmal Association, USA
1990 Whonplng Crane Conservation AW&I‘Q bOIlOCO Inc USA
199(} Gold Medal of the Soc1ety of Women Googx aphers U SA
1990 Washoe Award |
1990 The Kyoto Prize in Basic Scioncé, Jaoan

Last Updated: September 17, 2015 A' ‘ Page 10 of 27
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1991 The Edinburgh Medal, UK
1993 Rainforest Ailiance Lifetime Achievement Award, USA '

1994 Chester Zog Diamond Jubiiee Medal, UK

1595 Commander of the British Ln*pire plef;emed by '—Ier Majesty Queen Elizabeth 1J,
K

iy

1995 The National Geographic Society Hubbard Medal for Distinction in Exploration,
D'sr‘overy, and Research, USA

1995 Lifetime Achievement Award, In Defense of Animals, USA
1995 T h; vMoody .G.arden‘s Environmental Award USA
19‘-')5 Honorary Wavciensmp ot Uganda Natlonal arks Ug and
‘006 T hv éoolcmcru Socmty of Lor\don Qﬂvu M&!ai UK
10)6 1'11; TanLamau Kylunanjmo Medal, Tar-zama | |
1996 The Primate bocwty of Great Britain Consewauon Award, UK.
_ 1990 T ie Carmg Institute AW rd, USA |
1996 Thc Po_lar Bear A'wérd,. Natlonai Alliah;:e for Aﬁimals
1996 William Proctor Prize for Scientific Achievement, Sigma Xi, USA’
199" Tylrev Prize for Eﬁvimnméntal Aéhfés}elﬁent usa
: 1 Dav1d S. Ingdllb, Ir. Avvard for Excellence |
1997 (“ummon Wealth Award for Pubhc Serv1ce uSa
1997 Thp F 1eld ‘\/ aseum's Award of Merlt

1997 Royal Geogmphlcal Soc1ety / D15¢0 very Channel Europe Award for A Lifetime of
Dlscoverv

1997 Global 500 Roll of Honour Award, UNEP, Seoul, Korea
1998 D‘ié_néy"g Ahinial Kingdem Eco Hei{_c} :Award, USA

0 M r . P . X
1998 National Science Board Public Service Award, USA

Last Updated: September 17,2015~ - - 4 Page 11 027
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1998 The Orion Society’s john Hay A’wai"d, USA
1999 Internationai Peace Award, Commtmity of Christ, USA

1999 Botanical Research Institute of Texas Intern ;1 ional Award of w\cellence in
Consewation Uusa *

2000 Reorganized Church of the Latter ﬁay Saints International Peace .Awal'd? USA
2001 Graham J. Norton Award for Achievement in Increasing Community ,Liability-
2001 Rungiu‘s Award of the National Museum of Wildlife Art, USA.

2OQ1 Master Peace Award . 4

2001 Gandhj/King Award for Non.-Viol,ence, USA

2002 The Huxley Mermorial Medal, Royai f,n‘rhzopalog,'cal Institute of Great Britain and
freland ' :

2002 United Na,tions Messenger of Pe_acé Appointment, USA
2003 Benj amin Franklin Medal in Life Science, USA .

2003 Harvard Medical Schoo!'s Center for Health and the Global Environmental Citizen
nward USA :

7005 Prlnce of As*ur1a< Award for Techn‘cal and Scientific Achiev ement, Spain
2003 L,hlcago_ Acad.emy of SCJences’ Honorary Environmental Leader Award, USA
2003 Commonwealth Club Cerntennial Medallion Award

2004 Dame of the British Empire, preseni:ed_ by HRH Prince Charles, UK
2004 Teachers College Columbia University Medal for Distinguished Service to
quca’uon USA z

"4

2004 Nx renberg Pr!zn i01 Sulcqce in the Pubhc I’)ter@si ys A

2004 W iil Rpgers Spirit Award, the Rotary Club of Will Rogers and Wili Rogers
Memorial Museums

1004 Lae‘umf‘ Acmevement L\ward 'fh° Ip ionel Fund for Anjmal WeH’are {(IFAW),
USA : '

Last Updated: September 17,2015 Page 12 of 27
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2004 Polar Star Award, Paris, France
2004 Save Our Species Award, Santa Bar‘bai‘a, Calif., USA
2004 Trne Magazine European Heroes AW&ld

2004 Extraordinary Service to Humamty Award The Bear Search and Rescue
Foundation, USA -

2\104 Medal for Dmtmgmshed Service to Ldueauon Teachers College, Columbia
nlver31ty, N.Y., USA

2005 Lifetime Achievement Award, Jackson Hole Wildlife Film Festival, USA
2005 Siemens Academy of Life Award, Austria

?005 Westmmster Collegc resldenf’ ‘\/Iedal Salf Lal;e- City, Utah, USA

7005 Nat*onal Or.@am?atton for Wo'nen ] Intremd Award, TJSA

2005 Honorary‘Conservatwn Award, Um_ver‘suy of Iowa, UuA

2005 Discovery and Imagination Stage A;;v;ir'd USA-

2005 We;:mmster College Pr e31dent's Medal for Exemplary Achievement, Utah USA
2005 Pax Natura Award, Utah, USA o

2005 Two ngs Award, Vienna, Aus;triéz

2006 Ihtematienai. Patren of the- imr%@rtaiChaplainé f'eunaation, USA |

2606 UNESCO 60‘“’. Amli\}ersary Gogldeel‘Medal A\-Nar‘d, Paﬁs, 'France '

2006 French Legion of Honor, awarded by the President of f France, M. Jacques Chirac,
and presented by Prime Minister Dommlque de Villepin

20(‘0 Lifetime Achievement Aw ard, Jules Verne Adventures
2006 Biophilia Award, Jazzpur Society, W indsor, Canada
2006 Gepesw Awaro Humane Society of { the United States, USA

7007 foetlme Achlevement Awaid, W H\:GS Wor tdQuest.

. 5.
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2007 Honorary Medal of the thy of Paus, prwsented by Mr. Bertrand Delafmc,, mayor of
Paris, F'ance '

2007 Roger Tory Peterson Memorial Meda’ harva.d Mauseum of Natural History, USA

2008 T3re°id<‘ntia] Meda! for Global and Vi 131onary cadership, Montasa State University,
Bozeshian, Mont., USA

2008 an de la }'onaation Prince Albert lI de Monaco, presented to Da\ id Lefranc by
Prince Albert T of Monaco

2008 Prize for Sustainabie Community Development, Weidemann Foundation, Calif.,
USA

2608 State of Rhode Island and Provldenue Plantahons C1 tation, R.IL " DSA
2008 Eurogroup Award, Brussels, Belgium .
2008 Courage of Conscience Award, The Peace Abbey, Sherborn, Mass., USA

2008 Enwromnental qucatlon Award of Hebei University of Scn,m‘e and Technology,
China - ,

200‘% L.S. B Leakey Pomdahon Prize for Multidisciplinary Research on Ape and Humaa
Evolution {(Leakey Prize), USA - . :

2009 United States Department of the Intwnsr The Secretary’s Llie‘rme Achievement
Award, preqented by Mr. Ken Salazar, USA

2009 Minerva Award, USA.

2010 Association of American Geo grapb_;rs, Atlas Award, UUSA
2010 I,nté‘fn_ational _Goiden Doves for Peace Award, Italy

20'10 Peace Herc,‘ Kids for Peace, USA

2010 BAMBI Award, Germany 5

201C NEA Award for Qutstanding Service to Public Educaiion, NEA Foundation,
Washingtpn, D.C.,USA R

2011 Order of Merit of the Italian Republic, taly

2011 Mayor’s Medallien, Lincoln; Neb., IISA
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2011 Heart of Green Award for ulfenme AChlGVC‘l’lvnt, TheDailyGreen.com, USA
201 1 Focus magazine’s Greatest Personality of Planeie Dcc Film Festiv'al, Poland

201 ! Honorary International Ranger Awmd The Thin Green Line Foundation and
International Ranger Federation, Australia .

2011 Inspirationa} International Award, Thé Inspiration Awards for Women, USA

2011 Grand Officer of the Order of Merit of the Italian Republic, presented by the
President of the Republic’s Counselor Magistrate Dr. Elio Berarducci

2012 Lifetime Achievement Award, The Observer Ethicai Awards, UK
2012 Outstandihg Harmony Award in Rio+20 World Harmony Fouhdation, Australia

2012 Anne NL&TOV\ Lmaoerg Award for L Lv'ng wﬁh Grace and u;stmcuon riulfmz,ton
Center for Agmg, USA .

2012 11 Momto del Glardiho ‘interr.la"cion?fi award, Italy

2012 AARP Ihépire Award, USA

2013 Var_nef Vitaﬁty Lecture, O;ﬂ;land Uijj_-\./ersity, Miéhigan, USA - |
2013 WildCare Environinental Award, Cgiiforni.a: IJSA

s

2013, Wyland Jcon Award, USA

2014 Better Malaysia Foundation {BMF) Person of the Year Award, Kuala Lurﬁpur,
Maiaysia ' : .

2014 Animal Defence and Anti-Vi mect‘on Society, Person of the Year Award, British
Columbla Canada

2014 Distlngmshed Lecture:, the Umvel saty of Iowa Lecture Cominittee, lowa, USA

-

2014 mercargul 'Vegar' Socld y nward Dmedm Ne,w Zealand
2014 ﬁA[ll\/r Awam, C:ermaﬁy
201 4 Look’ Wo rld Acble\ ement AW'JTd

2014 (ween T‘nzp Award Samﬂ T\’omm *:’dbhc lewr

2014, Recogmtlon of llfetung contributietis-to wﬂdme' protection from MOTC, Taiwan
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2014, World T l'echnolegy Network \WTN) Award for Use of Technology in Poucy, New
York, USA

2014 Premdeﬁt s Medai from the Br"‘lsh Aca’lumv Lmdon, UK

2014, Captam Planet Foundation Exemplar Award, Atlanta, GA USA

2015, Asi; Pacific Brand Foundation, The BrandLaureate Legendary Award, Malaysia
2015, Premi Interhacional Catalunya Prize, Catalonia, Spain

20135, The Perfect World Foundation, Conservatxomqf of the Year 2015, Stockholm,
Sweden

2015, the Orang Utan Republik Foundétion, Pongo Environrae ntal Award, Bev rly Hllls
CA USA

Publications
Bobks

1967 My Friends 'rhc Wild Chimpanzees. Wasnmgton, D.C.: Naticnal Geograph‘c
Society . . .

1971 Innocent Killers (wLm H. van I_awwk ). Boston: Houghton Mifflin; London: Collins.

1971 In the Shadow of Man. Boston Hough;on Mifflin; London: Colhm
Published in 48 languages.

1986 T‘le Chimpanzees of Gombe: Patterns of Behavior. Boston: Bellknap Press of the
Harvard Umvu s1ty Press. Published also in Japanese and Russian.

R.R. Hawkins Award for the Outszanum;, Technical, Scientific or Medical book of 1986,
to Bellknap Press of Harvard Universiiy Press, Boston.

The Wildlife Society (USA) Award for "Outstanding Publication in Wildlife Ecology and
Management."

1990 Through a Window: My Thirty Years with the Chimpanzees of Gombe. London:
Weidenfeld & Nicolson; Beston: Houghton ’Vﬁrﬂm -

Tréanslated m.to more than 15 lanpuaaee .

1991 Penguin-edition, UK. Amenzan Lib‘rﬁry Association "Best" list among Nine
Notable Books (Nonfiction) for 1991.. : : :
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1993 Visions ot Caliban (co-authored wuh Dale Peterson, Fh.D. ) Bosten: Houghton
Mifflin, :

New York Times "Notable Book" +or 1993
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Supplemental Affidavit of Mary Lee Jensvold, sworn to September 29, 2015
[pp. 607 - 612]
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of a Proceeding under Article 70 of the
CPLR for a Writ of Habeas Corpus,

THE NONHUMAN RIGHTS PROIJECT, INC., on

behalf of TOMMY, SUPPLEMENTAL
AFFIDAVIT OF MARY
Petitioner, LEE JENSVOLD, Ph.D
-against-
Index No.

PATRICK C. LAVERY, individually and as an officer of
Circle L Trailer Sales, Inc., DIANE LAVERY, and

CIRCLE L TRAILER SALES, INC.,
Respondents.
STATE OF _ )
. )ss:
COUNTY OF )

Mary Lee Jensvold being duly sworn, deposes and says:

Introduction and Qualifications

1. My name is Mary Lee Jensvold. I reside and work in Ellensburg, Washington. 1
hold a Ph.D. in Experimental Psychology from the University of Nevada, Reno, which I received
in 1996.

2. I submit this Affidavit in support of Petitioner, The Nonhuman Rights Project,
Inc.’s (“NhRP”), petition for a writ of habeas corpus brought on behalf of Tommy. I am a non-
party to this proceeding.

3. I am currently Associate Professor in the Department of Anthropology and

Museum Studies and former Director of the Chimpanzee and Human Communication Institute at

1
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Central Washington University. I am also faculty in Primate Behavior and Ecology Program, at
Central Washington University. I have taught the following courses at Central Washington
University: Primate Social Behavior, Chimpanzee Culture and Communication, Introduction to
Primate Laboratory Experience, Laboratory Work in Primatology, Primate Culture and
Cognition, Introduction to Psychology, Psychology of Thought and Language, and Nonverbal

Behavior, among others.

4. I have been a member of the Board of Directors of the Animal Welfare Institute
since 2007 and Friends of Washabe (a nonprofit organization dedicated to the welfare of
chimpanzees) since 1999, and have been on the Advisory Board of the Fauna Foundation (a
chimpanzee sanctuary in Quebec, Canada) since 1999. From 1997 — 2000, I served on the
Scientific Advisory Board for the National Chimpanzee Sanctuary. I have held positions as a
chimpanzee behaviour consultant at Fauna Foundation, a Principal Investigator for “Caring for
Chimpanzees” Earthwatch Program at Central Washington University, and have been a research
assistant for sign language studies of chimpanzees at the University of Nevada, Reno. I was
recently awarded the Sigma Xi Distinguished Lecturer Award for 2013 —2015.

5. My research specialization is in gestural communication and use of American
Sign Language in chimpanzees. Additionally, I research play behaviour, imagination, culture and
intelligence, as well as husbandry, welfare and environmental enrichment in captive
chimpanzees. I have over twenty-seven years of experience working with and studying
chimpanzees and daily firsthand experience interacting with them. As such, I possess both a
theoretical and applied understanding of chimpanzee behaviour.

6. 1 have published 29 peer-reviewed articles, book chapters and encyclopedia

entries on gestural communication, use of American Sign Language, the evolution of social
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communication, as well as environmental enrichment, effects of enclosures and social
interactions, in chimpanzees. My papers have appeared in some of the most prestigious journals
in the area of animal behaviour, including Animal Cognition, American Journal of Primatology,
Journal of Applied Animal Welfare Science, Human Evolution, and Journal of Sociolinguistics.

7. I have given 91 presentations at professional conferences throughout the United
States and have also given 13 invited addresses at professional research conferences and at
various universities throughout the United States. These presentations have covered the
following relevant topics: gestures and signing, cultural transmission, laughter and play,
vocabulary development (American Sign Language), conversational use of sign language,
evaluation of enriched captive environments and neuroscientific models of continuity across ape
and human communication systems.

8. My Curriculum Vitae sets forth my educational background and experience and is
annexed to my original Affidavit, filed herewith.

Basis for Opinions

9. The opinions 1 state in this Affidavit are based on my professional knowledge,
education, training, and 27 years of research with chimpanzees, as well as my review of peer-
reviewed literature about primatology published in the world’s most respected journals,
periodicals and books that are generally accepted as authoritative in the field of primatology,
many of which were written by myself and colleagues with whom I have worked for many years
and whose research and field work I am personally familiar with. A full reference list of peer-

reviewed literature cited herein is annexed hereto.
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Opinions

10.  Chimpanzees can bear duties and responsibilities. One way this is demonstrated is
by their social dynamics. Their communities are embedded in male hierarchy. Usually there is a
single dominant male but often he only holds that position by the support of other males. In these
cases these dominant males demonstrate a sense of duty to their supporters. For example, the
dominant male will provide grooming, access to females, and perhaps access to meat to his
primary supporter. This is well described by Nishida (1983). Chimpanzees are also highly
protective of their communities, and will go to great lengths to defend them. This involves their
shouldering responsibility.

11. I worked with five chimpanzees over nearly three decades studying how they use
American Sign Language to communicate with humans and each other (Gardner, Gardner, &
Van Cantfort, 1989; Fouts & Mills, 1997; Jensvold, Wilding, & Schulze, 2014; Jensvold, 2014;
Leeds & Jensvold, 2013; Leitten, Jensvold, Fouts, & Wallin, 2012; Jensvold & Gardner, 2000).
For decades, the daily routine at the Central Washington University laboratory in Ellensburg,
Washington, involved the chimpanzees participating in numerous activities with caregivers.
These included husbandry duties.

12.  In the mornings, the chimpanzees helped clean enclosures by returning their
blankets from the night before. The chimpanzees all participated; it was the duty that we placed
upon them. When new caregivers appeared, the chimpanzees sometimes made an attempt at
ditching their duties, but eventually they bore the responsibility of returning blankets and other
objects in the enclosure to the caregiver. This was done without bribery.

13. At lunchtime, all of the chimpanzees were served a course of soup followed by a

course of fresh vegetables that was offered only if all of the chimpanzees ate their soup. If one of
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the chimpanzees refused to eat their soup, the others put pressure on the noneater by offering her
the soup and a spoon. The noneater nearly always capitulated and ate the soup. This individual
behavior that affected the group demonstrated their sense of responsibility and duty.

14,  Maternal behavior is another clear indicator of responsibility. The signing
chimpanzee Washoe adopted a 10-month-old chimpanzee named Loulis. While they bore no
genetic relationship, Washoe was a very protective adopted mother. When I first met Loulis he
was eight-years-old. Even at his late childhood age, Washoe was still very protective of him.
Graduate assistants such as myself lived in fear of Loulis’ screams, whether warranted or not, as
they would bring Washoe down upon us in an instant. Washoe would then immediately display
aggressive behaviors to the caregiver in defense of her son.

15.  Chimpanzees have duties to each other. Their relationships to each other are even
more supportive of each other than to a caregiver, no matter their level of fondness for the
human. If a chimpanzee gives an aggressive display of behavior or indicator of being hurt or
offended, the other chimpanzees always come to that chimpanzee’s support by making
aggressive barks at the human. Again this is regardless of the individual relationship with the
human. Their first duty is to the other chimpanzees.

16. Moral behavior can be demonstrated in the chimpanzees’ use of the sign SORRY,
which they acquired while reared as deaf human children. If they did something aggressive to a
human, the chimpanzees often responded with SORRY. These apologies go with morals and a
sense of right and wrong. When the Central Washington University facility closed, the two
remaining sign-language-using chimpanzees in the group, Tatu and Loulis, moved to a sanctuary
with 11 other chimpanzees, none of whom knew sign language. Tatu sometimes antagonized her

new neighbors by poking sticks at them through the fencing. That often elicited aggressive
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behavioral displays, to which Tatu would sometimes respond by signing SORRY to the offended
chimpanzee.
17.  Based upon my research and expertise in this field, I support the NhRP’s petition

for a writ of habeas corpus on behalf of Tommy and the application of common law personhood

Mary Lee Jensvold, Ph.D

to chimpanzees.

Sworn to before me
this zlj"'“" day of September, 2015
DEVYNN HOPE

Notary Public, Vermon
My Commission Expires _QZ,zQZfJ_
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PETER C FLETCHER
Notary Public

27 Pretoria Road
Cambridge
CB4 13D

Tel. 01223 314061
Mob. 07775 923892
Tmail. petercfletcher@cambridgenotary.org
Website. www.cambridgenotary.org

Certificate of Conformity

|, Peter Coleman Fletcher of Cambridge, England, Notary Public duly authorised
admitted and sworn, and practising within the United Kingdom and Northern
Ireland do herby certify and affirm under penalty of perjury that | witnessed
the signature of Professor William C. McGrew as applied to the Affidavit
attached to this Certificate, which was signed and dated on 9" October 2015

| confirm that the manner in which the Certificate was signed was, and is, in
accordance with, and conforms to, the Laws for taking oaths and
acknowledgements in England.

(Rt

Peter'Coleman Fletcher

Notary Public + 09 087 3015

PETER C. FLETCHER
Notary Public

27 Pratoria Road
Cambridge CB4 1HD

My commission is for lifa
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Supplemental Affidavit of William C. McGrew, sworn to October 9, 2015
[pp. 615 - 625]

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of a Proceeding under Article 70 of the
CPLR for a Writ of Habeas Corpus,

THE NONHUMAN RIGHTS PROJECT, INC., on

behalf of TOMMY, SUPPLEMENTAL
AFFIDAVIT OF
Petitioner, WILLIAM C. MCGREW,
-against- ‘ Ph.D

¥

PATRICK C. LAVERY, individually and as an officer of  [pdex No.
Circle L Trailer Sales, Inc., DIANE LAVERY, and
CIRCLE L TRAILER SALES, INC.,

Respondents.

UNITED KINGDOM )

)
COUNTRY OF ENGLAND ) ss:

)
CITY OF( (;ﬁzfu (g}@ )

William C. McGrew being duly sworn, deposes and says:

Introduction and Qualifications

1. My name is William C. McGrew. I reside and work in Cambridge, England. I was
awarded a D.Phil. in Psychology from the University of Oxford in 1970, a Ph.D. from in Social
Anthropology from the University of Stirling (Scotland) in 1990, and a Ph.D in Biological
Anthropology from the University of Cambridge in 2009.

2. 1 submit this affidavit in support of Petitioner, The Nonhuman Rights Project, Inc.

(“NhRP”), on behalf of Tommy, for a writ of habeas corpus. I am a non-party to this proceeding.
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3. I am currently Emeritus Professor of Evolutionary Primatology in the Division of
Biological Anthropology, Department of Archaeology and Anthropology, University of
Cambridge. Since 1972 1 have taught the following courses (in reverse chronological érder):
Cultural Primatology, Apes as Models for Human Evolution, Primate Socio-Ecology at the
University of Cambridge; Behavioral Ecology and Conservation Biology, Human Evolutionary
Ecology, Mammalogy, Origins of Human Material Culture, and Socio-Ecology of Primates at
Miami University (Ohio); Sociou—Ecology of Primates at Earlham College (Indiana), Animal
Behaviour, Behavioral Primatology, and Developmental Psychology at University of Stirling.

4. I was elected a Fellow of the Royal Society of Edinburgh in 2003 and the
American Association for the Advancement of Science in 2005. I am a recipient of the Howells
Prize (American Anthropological Association), Prix Delwart (Royal Academy of Sciences,
Belgium), and Osman Hill Medal (Primate Society of Great Britain). I have held visiting
appointments at the University of California-Berkeley, University of New Mexico, University of
North Carolina-Charlotte, Tulane University, as well as the Collegium',Budépest (Hungary),
College de France (Paris), and Hanse-Wissenschaftskolleg (Delmenhorst, Germany).

5. I have served on the IUCN-SSC Primate Specialist Group, Africa and Great Apes
since 2004 and on the Scientific Board, International Primate Protection League since 1977. 1
served on the Board of Directors of Chimp Haven, Inc. from 1999-2005 and the Council and
Executive Committee of the Royal Zoological Society of Scotland in 1975. I have served on the
editorial boards of the following scientific journals: American Journal of Primatology (1991 -
1999), Folia Primatologica (1989 -2009), the International Journal of Primatology (1995 -

2000) and Primates (1985 - present).
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6. My specialization is in the great apes, and especially the study of the behaviour
and ecology of chimpanzees. I have done field research on chimpanzees and bonobos from 1972-
2012, in six African countries. These studies have spanned the species’ range from West Africa
(Senegal and Guinea) to Central Africa (Gabon and Congo-Kinshasa) to East Africa (Tanzania
and Uganda). I have collected data on wild chimpanzees at more research sites than any other
scientist. I have done behavioural research on captive chimpanzees in laboratories, sanctuaries,
wildlife parks, and zoological gardens.

7. I have written or co-edited 10 books, seven of which are relevant here, including:
Chimpanzee Material Culture (1992, Cambridge University Press); Topics in Primatology.
Vol.1. Human Origins (1992, University of Tokyo Press); Chimpanzee Cultures (1994, Harvard
University Press); Great Ape Societies (1996, Cambridge University Press); The Cultured
Chimpanzee (2004, Cambridge University Press), Chimpanzee Behavior in the Wild (2010,
Springer); The Evolution of Human Handedness (2013, Wiley). Some have been translated into
such languages as Italian, Japanese, and Slovenian.

8. I have published 162 articles and book chapters on the behaviour, ecology,
welfare, or conservation of monkeys and apes, including more than 100 peer-reviewed articles jn
the world’s most-cited scientific journals: Nature, Science, Proceedings of the National Academy
of Sciences USA, Proceedings of the Royal Society, Philosophical Transactions of the Royal
Society, Evolutionary Anthropology, American Journal of Physical Anthropology, Animal
Behaviour, Animal Cognition, Current Anthropology, Current Biology, Trends in Cognitive
Science, Trends in Ecology and Evolution, as well as more specialised academic periodicals, 44
chapters in edited book volumes, and the rest in the popular press. These publications have

covered 15 species of non-human primates, from common marmoset to chimpanzee and gorilla.
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Specific topics of these publications include: culture, tool-use, diet, sexual behaviour, sex
differences, birth, predation, parasites, social organisation, ranging, kinship, parental behaviour,
environmental enrichment, rehabilitation, food-sharing, mating systems, handedness, seasonality,
genetics, bipedality, activity budgets, skeletal structure, psycho-pathology, vegetation ecology,
archaeology, alcohol ingestion, and insectivory.

9. I regularly give invited lectures and take part in international symposia in
primatology. Over the last 40 yea;s, such speaking engagements have averaged about 4 per year.
This does not count many more research talks given at universities or at regional, national or
international conferences. These lectures and symposia have taken place in: Austria, Belgium,
Canada, England, France, Germany, Guinea, Indonesia, Italy, Japan, Mexico, Portugal, Romania,
Russia, Scotland, Singapore, South Africa, Spain, Switzerland, and USA.

10. My Curriculum Vitae sets forth my educational background and experience and is
annexed to my original Affidavit, filed herewith.

Basis for Opinions

11.  The opinions I state in this Affidavit are based on my professional knowledge,
education, training, and 40 years of research and field work with chimpanzees, as well as my
knowledge of peer-reviewed literature about primatology published in the world’s most
respected journals, periodicals and books that are generally accepted as authoritative in the field
of primatology, many of which were written by myself and colleagues with whom I have worked
for many years and with whose research and field work I am personally familiar. A full reference

list of peer- reviewed literature cited herein is annexed hereto.
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Opinions

12. Among its various definitions for ‘duty’, the Oxford English Dictionary gives
“behaviour due to a superior”, “deference”, “obligation”, and “the binding force of what is
morally right”. Similarly, for ‘responsibility’, the OED gives “a charge, trust, or duty, for which
one is responsible”. It defines ‘responsible’ as “accountable for one’s actions”, “having authority
or control”, and “capable of rational conduct... of fulfilling an obligation or trust”.

13. Chimpanzeesl assurr;e duties and responsibilities. In providing some of the
evidence of this, I will concentrate on my speciality, field studies of wild chimpanzees, leaving
findings from captive chimpanzees for others to recount.

14.  Chimpanzee mothers show a “duty of care” to their offspring that rivals that of
humans. As single mothers, they feed, protect, carry, shelter, and train their infants, for an
average of 5.5 years, from birth until weaning (Clark 1977). Without this succour, infant
chimpanzees die (unless adopted, see below). After weaning, chimpanzee mothers continue to
groom, support and cooperate with their offspring for the rest of their lives, even into the
adulthood of their offspring and the old age of the mothers (Goodall 1986b).

15. Chimpanzee mothers may continue this care, even after the death of an infant.
They may carry and safeguard the infant’s corpse for days, or even weeks, until it has perished to
the point of disintegration (Biro et al., 2010). Moreover, young female chimpanzees practice
their future maternal behaviour by using sticks as ‘dolls’, while young males do not, in a form of
symbolic play. (Kahlenberg and Wrangham 2010).

16. Such familial duties are not restricted just to mothers, however. Maternal siblings

of both sexes also supplement the mother with similar care-giving behaviours (except for

suckling). This preferential treatment endures throughout their lives, for example, adult brothers
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may work together in alliance to strive to rise in the community’s dominance hierarchy (Riss and
Goodall 1977). The two highest-ranking female kinship lineages (matrilines) at Gombe, the
longest-studied population of wild chimpanzees, in western Tanzania, are the F and G families.
In these families, patterns of familial duties have extended through three generations, that is,
grandmothers also participate in the upbringing of their grandchildren. These families also show
the highest reproductive success, in terms of offspring survival.

17.  Such duties’ of car; extend beyond shared genes (kinship). A chimpanzee infant
orphaned by the death of the mother may be adopted by others to whom it is not related.
Moreover, these foster parents need not be female, nor even adult. Adopted orphans are more
likely to survive, while unadopted orphans below the age of weaning almost always perish
(Boesch et al. 2010). Such bonds may last a lifetime, even between unrelated males in adulthood,
as expressed in the ‘currency’ of chimpanzee social life, grooming (Mitani 2009).

18.  Duties and responsibilities beyond the family (or lineage) cross over into the
realm of the community (or unit-group), which is the basic social unit of chimpanzees. A simple
example is territorial defense. Chimpanzee territories are defended collectively, unlike the
individual territories of most animals; they must work together (see below) to defend themselves
and their resources against their neighbours. Relations with neighbouring communities are
hostile, so that stronger communities may displace weaker ones, resulting in loss of resources or
reproductive partners (Mitani et al. 2010). Such extreme competition can enact a fatal toll: A
single male caught in the border zone by the neighbours may be killed; a single female with
infant similarly caught may have her baby killed and eaten by them (Wilson et al. 2014).

Xenophobia exacts a cost on outsiders.
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19. To maintain territorial integrity, males cooperate regularly to patrol the
boundaries of the community’s territory (Wilson et al. 2014). If their territory is invaded, they
display together against the intruders, or if necessary, attack them. This is a necessary chore.
Numbers count, so any individual shirking responsibility lets down the group, in effect. In a
border skirmish, a male deserted by comrades may perish. On the other hand, a united group may
prevail and win rewards. Such patrols are conducted cautiously and silently; a male who makes
noise may give away hisi collea;ues. Even a snapped twig leads to apparently disapproving
glances from the others. (I know this because I have unwittingly been guilty of such a misstep,
and been on the receiving end of this silent reproach.) What makes this shared responsibility so
impressive is that the same males whose lives depend on one another in the patrol will later
competé robustly with one another over (e.g.) access to a receptive female. Somehow, they can
resolve the contradictions involved in having conflicting interests in different contexts (Goodall
1986b). This implies mutual recognition of shared responsibilities.

20.  Another chimpanzee universal that necessarily entails duties and responsibilities
is participation in a hierarchy of social dominance. Male chimpanzees rank-order themselves
from alpha (top) to omega (bottom) in linear fashion (Goodall 1986b). The advantages of high
rank and the disadvantages of low rank are obvious: More dominant individuals win more
resources and mates. So, why do low-rankers take part in the system at all? Why not just
withdraw? Two reasons stand out: It is better to be low-ranking in a group than to be unranked in
solitude. And, there are costs as well as benefits to being high-ranking, which low-rankers avoid.

21.  One of the costs of alpha status is the duty to exercise ‘policing’ powers in the
community (Goodall 1982). The alpha male’s role includes a variety of time- and energy-sapping

activities, such as intervening in quarrels or fights between other community members, thus
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maintaining community integrity and preventing injury. He oversees the distribution of valuable
resources, such as meat, after a successful hunt. (This is not to say that such activities are
altruistic, and some males may be less responsible than others, or more self-serving, but these
activities do help to maintain the common good.) Finally, there are other, less obvious ‘chores’
associated with high rank: When crossing roads, high-ranking males lead the way, being vigilant
for traffic, and bring up the rear, making sure that others are not left behind (Hockings et al.
2006).

22.  Perhaps the most impressive example of collective community action is what
sometimes occurs after the death of a community member (Anderson 2011). Others may perform
what amounts to a funeral ceremony, or at least a wake. They congregate around the corpse,
groom and test it for viability, seeming to seek to arouse it. Then, as if accepting that death has
occurred, they maintain a silent vigil that may last for hours. This collective action occurs both in
nature (Piel and Stewart in press) and in captivity (Anderson et al. 2010). This appears to involve
the exercise of duty or responsibility as there is no obvious material pay-off to the individuals
who join in.

23.  Chimpanzees show behaviour that seems lawful and rule-governed. Goodall
(1982) cited multiple examples of behavioural regularity that reflected the maintenance of social
order: adult males being protective of infants, dominant individuals breaking up fights (policing),
incest avoidance between adult kin, possessiveness of other individuals® objects, etc. (Goodall
1986a). Sometimes this takes the form of specific, targeted ostracism of individuals who violate
norms, such as a young adult male who disrespected higher-ranking males, who was fatally

punished (Nishida et al. 1995).
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24.  Another indicator of rule-governed social interaction within a group is systematic,
long-term reciprocity of favours or benefits among its members. That is, ‘you scratch my back, I
scratch yours’. A simple form is literally this, that is, like-for-like social grooming, but a more
complex form is the exchange of differing goods or services, for example, if I provision you with
prized food, such as meat, then at a later point, you will favour me as a mate (Gomes and Boesch
2009). Or, if you support me in my aggressive attempts to rise in dominance, then I will allow
you access to females for rr;ating (;)uffy et al. 2007). Such arrangements only work in the long
term (i.e. over years) if participants assume and carry out obligations offered and accepted.

Ape and Human

25.  Tknow of few cross-species examples of duty and responsibility in nature, that is,
examples of chimpanzees showing this to humans, although many examples can be found in
relationships between captive chimpanzees and humans. Perhaps the best example in the wild is
the simplest one: Researchers at Gombe National Park in Tanzania have studied wild
chimpanzees for more than 55 years. Tens of thousands of observation hours at close quarters
have accumulated over these decades. Most of the chimpanzees studied have spent time with
researchers from birth onwards, their whole lives, on a daily basis. Chimpanzees have impressive
slashing canine teeth, such that a single bite to a human could cause serious injury, even death.
Yet, not a single instance has occurred of a chimpanzee biting a researcher. However many
times researchers have inadvertently interfered with or frightened a Gombe chimpanzee, through
ignorance or by accident, no chimpanzee has ever retaliated in the ultimate way. This is very
impressive. At the very least, it shows remarkable tolerance by the apes, or more likely they see
the long-established relationship with these familiar humans as something they are duty-bound to

uphold.



624

26.  When chimpanzees and local humans live at close quarters, especially in
unprotected areas, outside of national parks or reserves, both parties must adjust to one another
(Hockings et al. 2012). Each impinges on the other, sometimes negatively (crop-raiding by apes;
deforestation by humans), sometimes positively (each tolerates disturbance of their preferred
daily routines). Humans who tap wild palm trees for sap, which ferments into ‘palm wine’, allow
chimpanzees to pilfer this beverage from their containers (Hockings et al. 2015). Sometimes
these interactions go beyohd'the ‘mundane, into matters of life and death. At Fongoli, a wild
chimpanzee research site in Senegal, poachers captured a wild chimpanzee infant. Researchers
tracked them down in a nearby town and reclaimed the infant. They then returned to the site, and
when the context was right, restored the infant to its mother, and the two live on (Pruetz and
Kante 2010). Each party respected the duty of care involved in parenthood.

27.  Given all of the above, and my experience of forty years observing chimpanzees
in the wild, it is my opinion that chimpanzees understand and carry out duties and
responsibilities, that they knowingly assume obligations and honour them. Most importantly,
such behaviour is essential for the maintenance of chimpanzee society, and it can be extended to
human beings when necessary. The evidence presented passes the ‘as if* test, that is, when we
see such behaviour shown by humans, we credit it, and we should do the same vﬁth
chimpanzees. |

28.  Based upon my research and expertise in this field, I support the NhRP’s petition
for a writ of habeas corpus on behalf of Tommy and the application of common law personhood

to chimpanzees.

10
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William C. McGrew, Ph.D

Sworn to before me

this 4% day of (Jekbr 2015
E’EJ!LLA:

Notary Public

PETER C. FLETCHER
Notary Pubiic !
27 Pretoria Road
Cambridge CB4 1HD

My commission is for life
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FTLED._NEW YORK_COUNTY CLERR 1270272015 05. 17 PY | NDEX NO. 162358/ 2015
NYSCEF DOC. NO. 41 RECEI VED NYSCEF: 12/02/2015
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of a Proceeding under Article 70 of the
CPLR for a Writ of Habeas Corpus,

THE NONHUMAN RIGHTS PROJECT, INC., on behalf
of TOMMY, ' SUPPLEMENTAL
AFFIDAVIT OF EMILY SUE

Petitioner, SAVAGE-RUMBAUGH
-against-

PATRICK C. LAVERY, individually and as an officer of Index No.

Circle L Trailer Sales, Inc., DIANE LAVERY, and
CIRCLE L TRAILER SALES, INC.,

Respondents.

STATE OF

SS!:

COUNTY OF

Emily Sue Savage-Rumbaugh, being duly sworn, deposes and says:
Introduction and Qualifications

1. My name is Emily Sue Savage-Rumbaugh. I received a B.A. in Psychology from
Southwest Missouri University in 1970, a M.S. in Psychology from University of Oklahoma in
1975, and a Ph.D. in Psychology from the University of Oklahoma in 1975. I have been awarded
honorary Ph.Ds by the University of Chicago in 1997 and Missouri State University in 2008. I
work and reside in Des Moines, lowa.

2. I submit this affidavit in support of Petitioner, The Nonhuman Rights Project, Inc.

(“NhRP”), on behalf of Tommy, for a writ of habeas corpus. I am a non-party to this proceeding.
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3. I am currently the President of Bonobo Hope and Co-Director of the Panbanisha
Chimpanzee and Bonobb Sanctuary. I previously served as (in reverse chronological order): (1)
an Affiliate Professor at [owa State University, Simpson college for seven years; (2) a Professor,
an Associate, and an Adjunct Professor in the Department of Biology & Psychology at Georgia
State University over the course of twenty-five years; and (3) an Associate Research Professor,
Assistant Research Professor, and Research Associate at the Yerkes Primate Research Center at
Emory University over a twelve year period. I have regularly taught classes in primate behavior,
evolution of innate behaviors, evolution of learned behavior, learning theory, developmental
psychology, biology, psycho-biology of language, socio-biology, and introductory ethology.

4. During my career I have received sixteen awards from a variety of academic,
research, nongovernment, media, and professional organizations. Some of the more notable
include: (1) one of the most 100 influential scientists in the world by Time Magazine in 2010; (2)
selection by the Millennium Project for inclusion on the 100 most influential works in cognitive
~ science in the 20™ century for my book titled, “Language comprehension in ape and child,”
(1993, Monographs of the Society for Research in Child Development); (3) a Fellow at the
American Psychological Association; and (4) a Woodrow Wilson Fellow (1970-1975). I have
also received funding support from, the University of Oklahoma, National Control Devices, The
Templeton Foundation, The Townsend Foundation, The Milt Harris Foundation for the study of
intelligence, language and social behaviour in chimpanzees, beginning in 1972 and continuing to
date.

5. I am affiliated with a number of professional organizations including the
International Primatological Society and the American Psychological Association. During the

course of my career, I have also received numerous research grants including grants from: (1)
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National Institute of Child Health and Human Development; (2) Biomedical Research Support
Grant, Emory University; (3) World Wildlife Fund; and (4) The Templeton Foundation.

6. My research specialization is in the study of the language learning and cognition
of chimpanzees and bonobos. I began studying the cognitive processes and linguistic behavior in
captive chimpanzees in 1971. From 1972 to 1975, I conducted captive studies of mother-infant
groups of chimpanzees. From 1975 to 1976, I studied the social behavioral of Pan paniscus and
Pan troglodytes. Following that, I spent thirteen years (between 1976-1989) conducting studies
of symbolic and cognitive processes in Pan paniscus, Pan troglodytes, and alinguistic Homo
sapiens. In 1993, I spent a year studying free-ranging bonobos. From 1989 until present, I have
studied the lexical and vocal linguistic ability, musical ability, tool manufacturing ability and
general cognitive development of apes, with a specific focus on bonobos.

7. I have written or co-authored seven books, the most relevant include: (1) Ape
Language: From Conditioned Response to Symbol (1986, New York: Columbia University
Press); (2) Kanzi: A Most Improbable Ape (1993, NHK Publishing Co: Tokyo, JAPAN); (3)
Kanzi: The Ape at the Brink of the Human Mind (1994, New York: John Wiley Publishers); (4)
Apes, Language, and the Human Mind (1998, New York, NY: Oxford University Press); and (5)
Kanzi’s Primal Language: The cultural initiation of apes into language (2005, London:
Palgrave/Macmillan). I have also appeared in five films on chimpanzees and apes, three NHK
network (Japan) specials and one BBC special.

8. I have published 183 articles on the learning capability, behaviour, ecology,
welfare, or conservation of chimpanzees, monkeys, and baboons. These articles are published in
many of the world’s most-cited peer-reviewed scientific journals, including: Science, American

Journal of Primatology, Folia Primatologica (the official journal of the European Federation for
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Primatology), International Journal of Primatology, Journal of Comparative Psychology,
Journal of Human Evolution, Behavioral and Brain Sciences, and Journal of Experimental
Psychology, Journal of Biology and Philosophy. 1 have also published in Proceedings of the
Fifth International Congress of Primatology, Proceedings of the Sixth International Congress of
Primatology, Contemporary Primatology, Encyclopedia Americana, Collier's Encyclopaedia,
Encyclopaedia Britannica Yearbook, The Cambridge encyclopaedia of human evolution and
Encyclopaedia of Neuroscience. Specific topics of these publications include: the use of
symbolization and language by chimpanzees, group formation among captive mother-infant
chimpanzees, human-oriented courtship behavior in a human-reared chimpanzee, mothering
behavior towards a kitten by a chimpanzee, play and socio-sexual behaviour in chimpanzees,
chimpanzee communication, chimpanzee tool use, chimpanzee cognition, chimpanzees and
protolanguage, primate intelligence, chimpanzee counting, communicative intentionality in the
chimpanzee, the relationship between language in apes and human beings, summation in the
chimpanzee, care of captive chimpanzees, imitation by an ape, grammatical development by an
ape, the invention of protogrammar by an ape, imitative learning in chimpanzees, delay of
gratification in chimpanzees, spontaneous logicomathematical constructions by chimpanzees,
primate geometry, and ape consciousness.

9. I regularly give invited lectures and take part in international symposia on
primatology, which I have done since 1978. In the United States, I have given lectures at
Columbia University, Emory University, Princeton University and the University of Chicago,
among many other notable educational institutions. I have also given lectures and presentations
on primates in other countries including: England, Japan, Canada, Germany, Australia, Portugal,

France, Mexico, Sweden and Berlin.
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10. My Curriculum Vitae sets forth my educational background and experience and is
annexed to my original Affidavit, filed herewith.

Basis for Opinions

11.  The opinions I state in this affidavit are based on my professional knowledge,
education, training, research and fieldwork, as well as my review of peer-reviewed literature. A
full reference list of peer-reviewed literature cited herein is annexed hereto.

12.  In addition, the opinions set forth herein are based on many years of collaboration
and research with my colleague, Duane Rumbaugh. Professor Rumbaugh and I have designed
and implemented research experiments together in a joint laboratory and have co-authored
numerous peer-reviewed articles.

Opinions

13.  Chimpanzees and bonobos who acquire language are often asked to carry out
duties and responsibilities and succeed. (Savage-Rumbaugh, Rumbaugh and Boysen, 1978a,
Savage-Rumbaugh, 1986; Savage Rumbaugh, 1993). They enter into contractual agreements
(such as “If you do X, I'll do Y.”) They evidence an understanding of their duties and
responsibilities both in their interactions with human beings and in their interactions with each
other. (Savage-Rumbaugh, 1986a; Segerdahl, Fields and Savage-Rumbaugh, 2005). For
example, one chimpanzee will remind another of the task at hand, if the attention wanders.
(Savage-Rumbaugh, Rumbaugh and Boysen, 1978b). Bonobos in the wild have duties to see that
all members of the group have access to food, that all group members arrive at a feeding source
together, and that all group members have access to that source in a manner that benefits the
entire group. This requires cognitive concentration, social rules and a greater sense of social

responsibility for the 'good’ of the group than for fulfilling one’s individual desires. (NHK
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Video, archive footage, Savage-Rumbaugh, in preparation; Savage-Rumbaugh, Williams,
Furuichi and Kano, 1994; Kano, 1992). Chimpanzees inhabit sparser environments and therefore
travel in smaller parties and generally feed at separate locations. However the larger “unit group”
does travel together, though out of sight of one another. Individuals sleep separately, but in vocal
contact with each other. The distances between a travelling group of chimpanzees make it
mandatory for them to share similar information with one another. It appears that long distance
vocalizations are employed to announce arrival at large food patches, and other information
regarding food and planned travel patterns are shared among group members (Pruetz, arhive
video, Goodall, 1986; Boesch, 2012).

14. In the case of chimpanzees and bonobos whom I study in a cross-cultural
linguistic (Pan/Homo) world, duties and responsibilities (and the moral imperatives they
necessarily entail) are simply a part of everyday life.

15.  The focus of the research is upon determining the degree to which both species of
apes are capable of human language and human culture. Because human children acquire these
abilities by being reared in families and villages where such capacities are naturally expected to
emerge in their children, bonobos and chimpanzees were reared in a similar manner and with
similar expectancies in order to equate the cultural and environmental experiences of both
species. (The psychological literature is replete with findings that “expectancies” during rearing
are a central component in establishing the capabilities that human children display). It is
noteworthy that these chimpanzees and bonobos were never treated as pets. They were expected,
at all times, to behave as the self-conscious beings that apes are.

16.  There are two critical capacities that allow for the emergence of symbolic thought

and language, and thus the emergence of a self-conscious understanding of one’s duties and
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responsibilities to the group, or the capacity to see one-self as others see them. The first is the
capacity to cognitively step outside the “flow” of life and reflect upon it. Chimpanzees and
bonobos reared in a language world clearly display this capacity. They recognize their shadows;
they recognize themselves in mirrors; they apply bodily decorations; they intend beyond the
immediacy of the current social situations in which they are engaged; they signal intent by means
other than through the use of incipient actions; and they prevent their offspring from engaging in
behaviors that could be dangerous, long before danger actually arises. “Danger” is thus
“cognitively defined” rather than simply perceived. The second is the awakening of the ape
child’s desire to adopt and to accept duties and responsibilities. This awakening resides in the
emotional cross-cultural attachments between group members. Both humans and apes engaged in
this research display a degree of mutual trust and cooperation otherwise found only within a
species, in a cross-cultural bi-species world.

17.  The focus of ape language and cultural studies has been to determine the extent to
which apes have the capacity for human forms of culture and language. Duties and
responsibilities are a natural extension of both human language and human culture, though their
documentation has not often been the focus of inquiry. As with many things, duties and
responsibilities simply fall naturally out of the appearance of human language and culture.
Therefore, documentation of these abilities listed here is to be found in visual material and
descriptive accounts along with allusions to such abilities in studies dedicated to other topics. For
this reason, a general list of applicable references are provided as an addendum to this affidavit
in place of a particular citation for each capacity reported herein.

18.  Individual chimpanzees and bonobos vary widely in their interests and in the

particular capacities they seek to master, as do human children. Often if one chimpanzee or
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bonobo excels in some skill, those close in age seek to excel in other skills. For example, Kanzi
views himself as the expert stone tool maker and the expert fire maker in the group. He behaves
as though it is his responsibility to demonstrate these skills, and to practice them. He clearly does
not appreciate it if Panbanisha takes this role, or if she is asked to take this role by humans in the
name of research. Panbanisha is the artist and story manufacturer, Elykia is the translator/
between human and bonobo languages, Teco is the one who found a way to cheer up the group
when their spirits are low, Matata teaches the skills of the forest, Nathan was the mediator
between the worlds, P-Suke was the sex symbol, Panzee was the puzzle solver, Maisha is the
show-off, Sherman is the leader, Lana is the critic and Austin was the careful one. Each of these
apes recognized the roles of the others and “stood down” when the recognized expert set about to
demonstrate their capacities for human visitors.
19.  Capacities indicative of the chimpanzees’ ability to assume duties and
responsibilities and to make contractual agreements in the groups with which I worked included:
a. A conscious awareness of the fundamental importance of fire,
accompanied by an understanding that fire is produced by a variety of
different kinds of activities.

1) A conscious awareness of the need to responsibly practice this
skill and to demonstrate it to human beings who place great value
onit.

2) A conscious awareness of all the component skills required
(finding dry twigs and leaves, placing them in a pile, lighting
them, adding additional larger pieces of wood as fuel, not adding

to much fuel and the need to keep the fire contained, the need to
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4)
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take to avoid being burned, and the need to put the fire out, lest it
spread).

A conscious awareness of the way in which fire alters the texture,
taste, and desirably of various foods, making some better and
others worse.

A conscious awareness of the properties and material required to

start fire, i.e., small dry sticks, paper, etc.

b. A conscious awareness of how to cook a meal as a human would,

C.

accompanied by an understanding of the responsibility to practice this and

to demonstrate to human beings this ability. Within activities that dealt

with cooking, they were many sub-components they were willing to

demonstrate, including:

1))
2)
3)
4)
3)
6)
7
8)

9

Obtaining pots and pans

Obtaining foods

Chopping foods

Mixing and stirring foods

Heating foods

Serving foods

Extracting juices

Crushing seeds

Blending foods as they processed them through different stages

of heat

Within their own social group they assumed responsibilities listed below:
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2)

3)

4)

5)

6)

7

8)

9

10)

11)
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Teaching younger group members rules about food sharing
Teaching younger group members rules for how to interact with
human beings

Teaching younger group members about dangerous animals
Protecting younger group members from dangerous animals
Teaching younger group members about dangerous objects
and/or locations in the environment

Protecting younger group members from dangerous objects
and/or locations in the environment

Conveying vital information to other group members about the
actions of humans as well as other group members that were out
of site

Teaching those members of the bonobo group who had little
human contact how to employ lexical symbols in communicative
exchanges with human

Teaching those group members who had little human contact
how to employ vocal symbols in exchanges with humans
Informing group members of any unusual or suspicious actions
on the part of humans

Informing group members of any unusual or suspicious actions

on the part of animals

10
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13)

14)

15)

16)

17)

18)

19)

20)
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Those who could comprehend spoken English assuming the
responsibility to translate for other members that were unable to
comprehend spoken English

Taking into account which members were not receiving sufficient
food from human caretakers who made their own rules about how
much food various bonobos were allowed and flaunting human
rules by hiding food for those members who were being underfed
Protecting young humans and young apes from falling or
engaging in activities that could lead to harm

Seeing that needed items, such as blankets were distributed
among the group in a responsible manner

Conveying to human beings whom they trusted, information
regarding deceitful actions of other human beings

Conveying to human beings whom they trusted, information
regarding physical harm done to them by human beings who tried
to intimidate and frighten the bonobos by violent means
Reminding human beings of promises that had been made to
themselves or to other members of their own social group

Taking responsibility for care of dogs and making certain that
dogs were properly treated

Taking responsibility for care of orangutans and making requests
for their needs when the orangutans were unable to do so for

themselves

11
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A conscious awareness of the importance painting and writing serve as

symbolic modes of expression. An understanding of the need to paint in a

manner that is interpretable by human beings, and an ability to so do.

A conscious awareness of the importance of making and understanding

contractual agreements and promises (“If you do X I will do Y”, or “I do

Y, will you promise to do X?”) and to keep them. These agreements are

made linguistically and cover all manner of situations with both humans

and other chimpanzees. Examples include:

1)

2)

3)

4

5)

6)

7)

8)

“If you promise to stay with me, we will go outdoors.”

“If you will watch Teco for me, while I go get tea, I will bring
you some.”

“If you want some Austin’s Cheerios, please give some of your
peanuts to him.”

“If you promise not the tear up this computer, you may use it.”
“If you will show the visitors how to use the keyboard now, we
will go outdoors and make a fire later.”

“If you will promise to take care of the dog, I will let it play with
you.”
“If you will translate what Matata is saying, I will take you for a
car ride.”

“If you leave a written note in the sand, X will read it on another

day and leave here what you request.”

12
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9) “If you are good and help me while the visitors are here they will
bring you a surprise.”

10) “If you are quiet, no one will know we are here and we can listen
to what they are saying.”

f. A conscious awareness that humans are expected to uphold their end of
contractual agreements and promises which they make to apes as well as
to one another.

g. A conscious awareness of the importance humans attach to being able to
tie knots and to link things together through this method.

h. A conscious awareness of the need to keep blankets and other nest-
building materials laundered and folded and an awareness of the need to
utilize clean blankets on the top side of the nest.

i. A conscious awareness of the importance humans place on the apes’
capacity to make stone tools, bone tools, and stick tools.

1) A conscious awareness of the requirements of the various
properties of these different classes of tools (i.e. stick tools can be
fashioned with hands and teeth, stone tools must be fashioned
with other stone, bones can be split lengthwise in a manner that
stone and wood cannot, etc.).

2) A conscious awareness of the uses to which tools of different
shapes can be addressed.

J- A conscious awareness of the need for child-care. This includes a great

sensitivity to the needs of infants, both those belonging to self and those

13
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belonging to others. It includes a conscious monitoring of what the infant
can and cannot do, as well as what an infant can and cannot understand. It
demands a conscious understanding of the kinds of things that must be
done to ensure an infant’s safety. This includes an understanding that the
needs of human infants and bonobos differ considerably. (This skill was
not highly developed in Matata; however Panbanisha's monitoring of
infants and their requirements was essentially at the human level). This
care and caution is not only exhibited when the infant is in clear and
present danger (as is the case with most animal.). The care and caution is
exerted long before the infant becomes endangered.

A conscious awareness of the need to keep the living facility clean
according to human standards and to remove what humans designate as
trash: Also a conscious awareness of what USDA inspectors search as
demonstrated by helping to prepare for inspections (by hiding items they
might asked to be removed from the enclosures, etc.).

A conscious awareness of the importance of sharing food among group
members in an appropriate manner according to bonobo food rules as
taught by Matata who was wild-reared.

. A conscious awareness that most human beings neither understand, nor
respect their capacity to employ symbols creatively and in contextually
appropriate novel manners. They attempt to meet such persons more than
halfway, because they are keenly aware and understand that humans fail to

grasp that any kind of symbolic system except their own could be

14
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symbolic or complex. Bonobos will go to great lengths to teach human
words, preferring to do so only in contextually appropriate meaningful
communicative contexts; because humans cannot grasp symbol meanings
devoid of context.

A conscious awareness that many humans fail to grasp that they
understand spoken words and sentences at a high level. They will take
great care to try and demonstrate this to humans in novel socially
appropriate contexts. They have learned that responding in “test”
situations, when humans repeat trials over and over, does little to convey
their actual abilities and desire to avoid these settings. Some apes
completely refuse them.

A conscious awareness of numerosity, which gives them a grasp of
numbers to twelve or more without actually counting. This can become
accompanied by an awareness of the human desire for counting, and some
apes have demonstrated behaviors that are true counting and reading.

A conscious awareness of, and interest in, similar to that of human
children, pretend play. This can be accompanied by a fascination with that
play. This can take the form of object play, as when figures (toys
representing apes) are engaged in actions of pretend attack. It can also take
the form of pretending to do things to others such as pretending to be
afraid, pretending to be angry, pretending to be asleep, pretending to hide,
pretending to be another entity (as in wearing a mask), or pretending not to

hear or see something obvious. This fascination can extend to pretending

15
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to do things to other chimpanzee and/or bonobos to determine if they
understand the pretense; for example whether other bonobos or
chimpanzees understand that a plastic snake is not real, or that a person in
a gorilla suit is not a gorilla.

A conscious awareness of the power of deceit. This includes knowledge of
“good” and “bad” and the capacity to label one’s own actions as belonging
to one or the other of these categories.

A conscious awareness of their ability to plan and co-ordinate group
actions. This can be as simple as making a plan to make a fire and being
sure that the needed items are packed, or as complex as making a plan to
attack human beings who are perceived as deceitful or devious. Such plans
are exchanged vocally and coordinated across space and time.

A conscious awareness of the need to attempt to form connections with
human beings on levels that human beings can understand. As experience
with a variety of humans began to take place, the apes recognized that they
needed to stretch their communicative competencies to try and enable
human beings to understand their communications, their rules, and their

view of what moral treatment entailed.

Bonobos and chimpanzees have a clear understanding of their strength relative to

that of humans (much greater) and their speed and agility (far greater). They demonstrate that

they understand the need to treat humans with care, whether the interactions be grooming, play,

tree climbing, etc. They slow down their pace, they exert exact control over their bodies and their

teeth, with exceeding care and precision.

16
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21.  Bonobos and chimpanzees who have acquired language recognize the need to
inform others of important information. They understand the circumstances that cause others to
lack information they themselves have (often termed “Theory of Mind”). For example, they
inform others of things that have led to danger, such as potential fires, wild dog packs nearby,
branches on trees that are unstable, foods that are poisonous, location of hidden objects, causes
of death of other group members, mistreatment of group members, deceit on the part of others,
etc.

22.  Bonobos and chimpanzees understand that they must remain in certain areas and
that they must not harm or scare human beings who are visitors or who do not know them.
Frequently, when doors are left open they refuse to go into areas where they are not allowed. If
humans whom they do not know inadvertently enter their areas, they avoid those human beings,
in recognition that interaction with them is prohibited by rules of the facility, unless they feel
threatened.

23.  Having acquired language, if bonobos or chimpanzees harmed human beings, it
was inevitably the case that they perceived those human beings as either having broken rules of
conduct, having said something insulting (often out of another’s persons earshot) or having
threatened them or persons they trust.

24.  Having acquired language, bonobos and chimpanzees become increasingly trust-
worthy and responsible as they pass out of adolescence and into adulthood. They assume roles of
group monitoring and teaching of children.

25.  Having acquired language, bonobos and chimpanzees presume that humans will

explain their intentions and that they are to do likewise. Every interaction becomes a
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linguistically negotiated contract. These contracts can be applied to time periods that are days,
weeks and even years ahead and will be remembered and enacted at the appropriate time.

26.  Whenever there exists a disagreement between a human and a chimpanzee or
bonobo who has acquired language, the disagreement can be solved by explaining the reasons for
the action. For example, if a bonobo does not wish a person to leave and stands in front of the
door, repeatedly insisting they remain in the cage; this behavior can be negotiated by an
explanation of the reason for leaving - such as dentist appointment, etc.

27.  Bonobo and chimpanzees keep promises and secrets. In the wild, adult males use
this capacity to stealthily approach other groups for purposes of surprise attack. In captivity,
having acquired a human language, they remind others of events such as birthdays, days visitors
are expected, etc. They remind caretakers of trash that has not been carried out, drains that are
clogged, computer programs that are mis-performing, etc. If Panbanisha requested foods that she
was not allowed to have while on a diet, she would indicate to her caretakers to keep it a
“secret.” Other “secrets” were certain kinds of knowledge, shared with only the most trusted,
such as if an important object had been hidden for emergency use.

28.  When apes are taken out of doors on leads they are asked to promise to be good,
not to harm anyone and to return when asked. If they promise these things they keep their
promise. Should they decide they are not going to keep such a promise, reminding them of the
promise, the need for and the reason for it, has always been sufficient to reinstate the promise. If
they are not capable of understanding language at that level, they do not make and/or keep
promises except for the immediate future (five minutes), and cannot be taken outdoors on leads.

But language extends the time of promise keeping to years, thus serving as an extremely power
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mechanism for the development of very complex group networks of social obligations,
responsibilities and duties.

29.  Ape children acquire the moral sense and duties of both cultures and the
languages of both cultures. Self-aware beings cognizant of their own identity, they come to
desire to engage in mutually responsible moral actions. They come to display a sense of loyalty,
duty, honor, and mutual respect which takes cognizance of the individuality and free-will of
other self-aware beings. However, they extend this to human begins only as long as they are, in
turn, treated similarly.

30.  Adult chimpanzees and bonobos, when reared in the proper manner, also become
capable of duties and responsibilities that are “self-assigned.” They also acquire an
understanding of how to behave in a manner that they begin to perceive as culturally appropriate
for humans. As this occurred, they began to demonstrate a sense of responsibility to help the
human members of their Pan/Homo world attempt to show visitors how to begin to cross the
species boundary. Additionally some Pan members, as they entered their decade of life, began to
study this problem themselves and reflect upon it. This surprising event occurred when the
Pan/Homo group found themselves relocated to a new facility where they had to cope with large
numbers of people who viewed the Pan members as basically nonsentient, nonknowing, nonself-
reflective beings.

31.  In response to the highly distressing event of relocation to facility where they
were all were treated very differently than had been the case at the Language Research Center
where they were reared, Kanzi, Panbanisha and Nyota each began to try to find their own ways
to help shoulder the new responsibilities imposed Lipon this Pan/Homo group. They started to

assist those that the outsiders viewed as their “experimenters.” Panbanisha began to repeatedly
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watch and comment on documentaries about human/ape differences. The earliest that caught her
attention was “Harry and the Hendersons,” which she watched over and over as child. As an
adult, she studied the specials on PBS and the Discovery Channel. She also began to translate
Kanzi’s vocal utterances onto the keyboard. Elykia began to understand some English and started
to offer running translations of what humans were saying for her mother Matata, and her brother
Maisha, knowing that they could not understand human language. Kanzi began to pose for
photographers, doing precisely as they asked, so the photographers did not have to watch and
“wait” for their shot. He began to carry out scenes for videographers precisely as they asked.
Kanzi also taught Elykia (his mother Matata's fourth daughter) how to smile for the camera, and
for visitors. Panbanisha began teaching Matata how to use the symbol board filled with
lexigrams, which she had acquired spontaneously as an infant, even before she began to speak
“bonobo.”

32. Maturation in the Pan/Homo world began to reflect back upon the wild caugh
bonobo matriarch of the group Matata. She had refused for decades to view the keyboard as a
linguistic device. Once her children, Kanzi and Panbanisha, grew up and were regularly
employing it to communicate with humans, each other, and their offspring, Matata started to
show a greater interest in the potential of this device. Also at this point, her children began to be
able to vocally translate lexigrams into bonobo speech for her. As she began to grasp the true
function of the keyboard, she started to study it for hours at a time; but always hid it, if caught
doing so. She continued to act as though she did not know lexigrams, but when the situation was
urgent or critical, she could produce fully complete appropriate sentences; for example, one day

when she became ill, she requested, “Give green medicine.”
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33. It was in the conscious awareness of the bonobos and chimpanzees of the implicit
agendas and external goals of their Pan/Homo group that one could most clearly discern the
emergence of their capacity to assume duties and responsibilities in a human-like manner. They
understood not only what they were doing, but why they were doing it. As is the case with
humans, their understanding increased with age and experience. Similarly their recognition of the
degree to which persons who were outside their immediate Pan/Homo family misunderstood
them increased. They became highly creative in trying to reach across the divide to even the
most incredulous human beings. They slowed down their actions and sounds, they exaggerated
them, they repeated them, they blended sounds, gestures and lexigrams and they waited till they
noted that the humans were observing or their cameras were turned off before they engaged
them. While these were skills that the human members of the group could model, they could
never have been taught. Close observation of the behavior of others, while reflecting on the
intent of others, requires the knowledge that the “other” has a mind, that the contents of two
minds are not always the same, and that one must pay attention to the “attention” of the other if
one wishes to successfully redirect their perspectives, ideas, views, etc.

34.  Both species in a Pan/Homo world become intensely aware of their differences
and their similarities and engage in real and mutual trust and cooperation. Both species
understand the magnitude of this event and that it requires far more than simple friendship. All
sentient self-knowing entities, such as chimpanzees and bonobos, endowed with a sense of “I
am” manifest the self-understanding, self-knowledge and self-choice that enable them to
recognize, respect and acknowledge the existence of a similar capacity in the other species. In
this regard it is noteworthy, that while both apes and humans can love, rear, care for and interact

with canids, adults of both species recognize that canids are incapable of the kind of self-
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knowledge that adult humans and adults apes possess. Therefore, neither species holds dogs
responsible for "intentional actions" in the same way that hold other adult humans and/or apes
responsible for such actions. Apes did however, display far less patience with misbehavior on the
part of dogs than the human members of their Pan/Homo culture. In part this was because when
dogs attached themselves and their allegiance to particular apes and not others, this proved
unsettling to the group.

Wild Chimpanzees and Bonobos

35. In essence the species-boundary that normally separates Pan and Homo can
become extremely permeable, allowing cultural process to become cleanly separated from that
which we normally think of as “species-specific” behaviors. Any human-like behaviors that
appeared in this work demonstrate these capacities of apes and are likely to exist in wild apes,
albeit in a different cultural form and possibly not yet understood.

36.  Wild bonobos and chimpanzees demonstrate the ability to harvest a constantly
changing forest. Their mental mapping is extremely fluid, rapid and highly accurate.
Chimpanzees and bonobos obtain food without weapons and hunting is more of luxury than
common event. Meat is the only food reportedly shared by chimpanzees, who inhabit sparser
environments and who are thus moving farther toward the lifestyles of human beings. Bonobos
share all foods in their diet. For bonobos to harvest their territories without the swidden
agricultural practices- employeci by human beings living in the same areas requires considerable
planning, group communication, group co-ordination and cooperation. Everyone must fulfill his
or her responsibilities for it to succeed. The group must agree to travel together long distances
each day - without food - in order to arrive a particular food resource together. The resource the
group agrees to harvest one day will determine the options for travel that it will encounter the

following day. Incorrect choices will lead to hunger for the entire group as the forest is a
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plentiful larder, but only if it is well known, well predicted and the entire group, infants,
juveniles, pregnant females and the elderly are able to travel, as a group, the long distances
required for harvesting. The planning required to make those critical decisions must be agreed to
by the entire group and communicated, for the groups split up during travel, but arrive together a
common feeding resource. The mapping problem for traveling through a forest that is ripening in
a very complex and somewhat variable manner is similar to the traveling salesman problem. This
not only requires advance planning but constantly updated information as well in order maximize
options for scheduling, sequencing, resource allocation and time investment planning.

37.  Advance planning and sharing of information is a duty and responsibility that lies
at the heart of bonobo and chimpanzee survival in the wild. No bonobo or chimpanzee group
could survive if its members failed to carry out these assigned duties and responsibilities to the
group. They would cease to locate sufficient food, their youngsters would become easy prey, or
they would have to try to make it on their own, which would be dangerous. Chimpanzees and
bonobos place great emphasis on activities that are devoted to monitoring one another and to the
deep insults, threats, fears and angers that are generated when the actions of any group member
threaten the unity and cohesion of the group. Chimpanzees and bonobos take immediate insult
and vociferous exception to all such actions. They monitor themselves and their rivals and react

to any disturbances in what they perceived as a change in the group balance of power,

P /7

Val ‘
= /
/é%u Ly Sw ¢’> (oind g /
Emily Sue $avage-Rumbaugh ¢/

Sworn to before me

this />7day of D¢ ¢ o m s—p , 2015

Adecadtoa CAl A~
(eradda ne €l Ae o~
ﬁ‘HI)rﬂU—G T LW bﬁ e 23
S X »0 N e JM%




651

Notary Public
STATE OF )

) ss:
COUNTY OF )

Onthe /S - day of e @M Vuin the year 2015 before me, the undersigned, a
notary public in and for said state, personally appeared Tpra Iy Sue Sguel — @—A&P\bou«&\/\
personally known to me or proved to me on the basis of satisfactory evidence to be the individual
whose name is subscribed to the within instrument and acknowledged to me that he/she executed
the same in his/her capacity, and that by his/her signature on the instrument, the individual, or
the person upon behalf of which the individual(s) acted, executed the instrument, and that such
individual made such appearance before me the wundersigned in the County of

Mid (LU%QJ)C and the State of N o> TMA/})

A (A
" Notary Public ()t?r‘w\d/\ e Codlt ho——
Pﬂ%fwﬁ at Lol P STt N
My Commission Expires: A ) M

24



652

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of a Proceeding under Article 70 of the
CPLR for a Writ of Habeas Corpus,

THE NONHUMAN RIGHTS PROJECT, INC., on behalf
of TOMMY, CERTIFICATE OF
CONFORMITY
Petitioner,
-against-

Index No.
PATRICK C. LAVERY, individually and as an officer of =
Circle L Trailer Sales, Inc., DIANE LAVERY, and

CIRCLE L TRAILER SALES, INC.,

Respondents.

STATE OFMMJSMﬁy\G )

) ) ss:

county oF MAd e sox )
1. This Certificate of Conformity is submitted pursuant to New York CPLR 2309(c)

and New York Real Property Law § 299-a.

2. I am an attorney duly licensed to practice law in \J{ 0 j?/\( Su,a

3. I certify that the Affidavit of Emily Sue Savage-Rumbaugh, signed and dated on
Vecember 22"Was taken in the manner prescribed by the laws of NJAa j—e/VW}

Dated: Vecemher | 2015

Meddoe (bl

25



653
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Proposed Order to Show Cause
[pp. 667 - 668]

FTLED._NEW YORK _COUNTY CLERK 1270272015 0517 PN | NDEX NO. 162358/ 2015
NYSCEF DOC. NO. 42 RECEI VED NYSCEF: 12/02/2015

AtLA.S Part of the
Supreme Court of the State of
New York, held in and for the
County of New York, at the
Courthouse thereof, 80 Centre
Street, New York, NY, on the
day of ,201_

PRESENT: HON.
Justice of the Supreme Court

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of a Proceeding under Article 70 of the CPLR
for a Writ of Habeas Corpus,

THE NONHUMAN RIGHTS PROJECT, INC., on
behalf of TOMMY, ORDER TO SHOW CAUSE &

WRIT OF HABEAS CORPUS

Petitioner,
-against-
Index No.:
PATRICK C. LAVERY, individually and as an officer
of Circle L Trailer Sales, Inc., DIANE LAVERY and
CIRCLE L TRAILER SALES, INC.,

Respondents.

TO THE ABOVE NAMED RESPONDENTS:

PLEASE TAKE NOTICE, That upon the annexed Verified Petition of Elizabeth Stein,
Esq. and Steven M. Wise, Esq. (subject to pro hac vice admission), with Exhibits and
Memorandum of Law, dated December 2, 2015, and upon all pleadings and proceedings herein,
let the Respondents PATRICK C. LAVERY, individually and as an officer of Circle L Trailer

Sales, Inc., DIANE LAVERY and CIRCLE L TRAILER SALES, INC,, or their attorneys,
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SHOW CAUSE at L.A.S. Part , Room , of this Court to be held at the Courthouse
located at 80 Centre Street, New York, New York 10013, on the day of
201 _at o’clock in the of that day, or as soon thereafter as counsel can be

heard, why an Order should not be entered granting Petitioner, The Nonhuman Rights Project,
Inc. (“NhRP”), the following relief:
A. Upon a determination that Tommy is being unlawfully detained, ordering his immediate
discharge and transfer forthwith to an appropriate primate sanctuary;
B. Awarding the NhRP the costs and disbursements of this action; and
C. Such other and further relief as this Court deems just and proper.
It is THEREFORE:
ORDERED THAT, Sufficient cause appearing therefore, let service of a copy of this
Order and all other papers upon which it is granted upon PATRICK C. LAVERY, individually
and as an officer of Circle L Trailer Sales, Inc., DIANE LAVERY and CIRCLE L TRAILER
SALES, INC. and upon Arthur Carl Spring, Esq., attorney for Respondents, by personal delivery,

on or before the of , 201 _, be deemed good and sufficient. An affidavit or

other proof of service shall be presented to this Court on the return date fixed above.
IT IS FURTHER ORDERED, that answering affidavits, if any, must be received by

Elizabeth Stein, Esq., 5 Dunhill Road, New Hyde Park, New York 11040, and electronically

filed with the NYSCEEF system, no later than the of ,201 .
Dated:
New York, New York Honorable
ENTER:
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Memorandum of Law in Support of Petition for
Habeas Corpus, dated December 2, 2016
[pp. 669 - 801]
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SUPREME COURT OF THE STATE OF NEW YORK
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for a Writ of Habeas Corpus,

THE NONHUMAN RIGHTS PROJECT, INC., on behalf of

TOMMY, MEMORANDUM OF
LAW IN SUPPORT OF
Petitioner, PETITION FOR
-against- HABEAS CORPUS
PATRICK C. LAVERY, individually and as an officer of Index No.

Circle L Trailer Sales, Inc., DIANE LAVERY, and
CIRCLE L TRAILER SALES, INC.,

Respondents.

Elizabeth Stein, Esq.
Attorney for Petitioner

5 Dunhill Road

New Hyde Park, NY 11040
Phone (516) 747-4726

Steven M. Wise, Esq.
Attorney for Petitioner
5195 NW 112th Terrace
Coral Springs, FL 33076
Phone (954) 648-9864

Elizabeth Stein, Esq.

Steven M. Wise, Esq.

Subject to pro hac vice admission
December , 2015
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I. INTRODUCTION AND PROCEDURAL HISTORY

Chimpanzees are autonomous and self-determining beings capable of shouldering duties
and responsibilities. They recall their past and anticipate their future, and when their future is
incarceration, they suffer the pain of being unable to fulfill their life’s goals or move about as
they wish, much in the same way as human beings. In the last three years, Reba, Charlie, and
Merlin, three of the seven of these extraordinarily intelligent, autonomous, self-determining
beings imprisoned in the State of New York have died in captivity.

In December, 2013, the Petitioner, The Nonhuman Rights Project, Inc. (“NhRP”) filed
near-identical petitions for common law writs of habeas corpus and orders to show cause
(“Petition”) pursuant to New York Civil Practice Law and Rules (“CPLR”) Article 70 in the
Supreme Court in each of the three counties in which there was a surviving captive chimpanzee.*
Specifically, a Petition was filed in the New York State Supreme Court: a) Fulton County on
behalf of Tommy on December 2, 2013; b) Niagara County on behalf of Kiko on December 3,
2015; and c) Suffolk County on behalf of Hercules and Leo on December 5, 2013. Each Supreme
Court refused to issue the requested order to show cause. (Petition for a Writ of Habeas Corpus
and Order to Show Cause (“Habeas Petition”) at {7). Each of the three intermediate appellate
courts affirmed on a different ground and all without citing any of the previous decisions. (Id.).

The New York State Supreme Court Appellate Division, Third Judicial Department
(“Third Department™) affirmed the ruling of the Supreme Court, Fulton County, and held that, as
chimpanzees are incapable of shouldering duties and responsibilities, they cannot be “persons”
for the purpose of demanding a common law writ of habeas corpus. People ex rel. Nonhuman
Rights Project, Inc. v. Lavery, 124 A.D.3d 148, 150-53 (3d Dept. 2014), leave to appeal den., 26
N.Y.3d 902 (2015). The New York State Supreme Court Appellate Division, Fourth Judicial
Department (“Fourth Department”) affirmed the Niagara County Supreme Court’s dismissal of

the petition, finding, without reaching the issue of legal personhood, that the petition should have

! The NhRP asked the courts to issue orders to show cause pursuant to CPLR 7003(a), as the NhRP did
not demand the production of the chimpanzees in court.
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been dismissed on the ground that the NhRP did not seek Kiko's immediate release, but sought to
have him placed in an appropriate primate sanctuary. Nonhuman Rights Project, Inc., ex rel.
Kiko v Presti, 124 A.D.3d 1334 (4th Dept. 2015), leave to appeal den., 126 A.D. 3d 1430 (4th
Dept. 2015), leave to appeal den., 2015 WL 5125507 (N.Y. Sept. 1, 2015).

The New York State Supreme Court Appellate Division, Second Judicial Department
(“Second Department”) dismissed the NhRP’s timely appeal from the order of the Supreme
Court, Suffolk County on procedural grounds. A true and complete copy of the Second
Department’s order is attached to this Habeas Petition as Exhibit 8.

On March 19, 2015, the NhRP filed a near-identical second petition for a common law
writ of habeas corpus and order to show cause on behalf of Hercules and Leo with this Court. On
April 21, 2015, Justice Barbara Jaffe issued an amended order to show cause requiring the
Respondents to appear before the Court to justify their imprisonment of Hercules and Leo. See
The Nonhuman Rights Project, Inc. v. Stanley Jr., M.D., 2015 WL 1804007 (Sup. 2015)
amended in part, The Nonhuman Rights Project, Inc. v. Stanley, 2015 WL 1812988 (Sup. 2015).
While Justice Jaffe ruled against the NhRP on the issue of personhood because she believed
herself bound by the Third Department’s Lavery decision in which the court stated that
chimpanzees are not “persons” for purposes of demanding a common law writ of habeas corpus
because they are unable to shoulder duties and responsibilities, she suggested that the NhRP may
ultimately prevail. See The Nonhuman Rights Project ex rel. Hercules and Leo v. Stanley, 16
N.Y.S.3d 898, 903 (Sup. Ct. 2015). The Justice rejected Respondents’ argument that, because the
NhRP sought Hercules and Leo’s “transfer to a chimpanzee sanctuary, it has no legal recourse to
habeas corpus,” as habeas corpus has been used to “secure [the] transfer of [a] mentally ill
individual to another institution,” id. at 917 n.2, and refused to rely upon the Fourth
Department’s ruling in Presti, 124 A.D.3d 1334. See also Stanley, 16 N.Y.S.3d at 901 (“The
conditions under which Hercules and Leo are confined are not challenged by petitioner . . . and it

advances no allegation that respondents are violating any federal, state or local laws by holding
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Hercules and Leo.”). She also emphasized that “[t]he floodgates argument is not a cogent reason
for denying relief.” Id. at 917 n.2.

The NhRP now brings this Habeas Petition, which is authorized by CPLR Article 70 and
is not barred by res judicata or collateral estoppel, infra, seeking Tommy’s release from
Respondents’ unlawful imprisonment, as the New York State Supreme Court Appellate Division,
First Judicial Department (“First Department”), unlike the Fourth Department, acknowledges
that the Great Writ may be used to transfer an imprisoned person from an unlawful place of
custody to another lawful form of confinement. See Stanley, 16 N.Y.S.3d at 917 n.2 (citing
McGraw v. Wack, 220 A.D.2d 291, 292 (1st Dept. 1995); Matter of MHLS v. Wack, 75 N.Y.2d
751 (1989)). Moreover, as shown below at Section 111-D-3, this Court is not bound by the Third
Department’s erroneous ruling that legal personhood is contingent upon the ability to shoulder
duties and responsibilities, infra. However, if this Court determines it is so bound, the NhRP has
attached affidavits from some of the world’s most renowned primatologists, including Jane
Goodall, attesting to the fact that chimpanzees are indeed able to shoulder duties and
responsibilities both within their own societies and within human/chimpanzee societies.

The New York “common-law writ of habeas corpus [is] a writ in behalf of liberty, and its
purpose [is] to deliver a prisoner from unjust imprisonment and illegal and improper restraint.”
People ex rel. Pruyne v. Walts, 122 N.Y. 238, 241-42 (1890). It “is not the creature of any statute
... and exists as a part of the common law of the State.” People ex rel. Tweed v. Liscomb, 60
N.Y. 559, 565 (1875). E.g., People ex rel Lobenthal v. Koehler, 129 A.D.2d 28, 30 (1st Dept.
1987) (“The “great writ’, although regulated procedurally by article 70 of the CPLR, is not a
creature of statute, but a part of the common law of this State.”); People ex rel. Patrick v. Frost,
133 A.D. 179, 187-88 (2d Dept. 1909); People ex rel. Jenkins v. Kuhne, 57 Misc. 30, 40 (Sup.
Ct. 1907) (“A writ of habeas corpus is a common law writ and not a statutory one. If every
provision of statute respecting it were repealed, it would still exist and could be enforced.”),

aff’d, 195 N.Y. 610 (1909). See Vincent Alexander, Practice Commentaries, Article 70 (Habeas
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Corpus), In General (2013). Justice Jaffe agreed that the “writ ‘is a part of the common law of
this State.”” Stanley, 16 N.Y.S.3d at 904 (citations omitted).

In New York, the common law writ of habeas corpus “lies in all cases of imprisonment
by commitment, detention, confinement or restraint, for whatever cause, or under whatever
pretence.” People v. McLeod, 3 Hill 635, 647 note j (N.Y. 1842). Its “scope and flexibility . . . its
capacity to reach all manner of illegal detention - its ability to cut through barriers of form and
procedural mazes-have always been emphasized and jealously guarded by courts and
lawmakers.” Harris v. Nelson, 394 U.S. 286, 291 (1969). See, e.g., People ex rel. Keitt v.
McCann, 18 N.Y.2d 257, 263 (1966).

The procedure for using the common law writ of habeas corpus is set forth in Article 70,
CPLR 7001-7012.2 However, “[t]he drafters of the CPLR made no attempt to specify the
circumstances in which habeas corpus is a proper remedy. This was viewed as a matter of
substantive law.” Vincent Alexander, Practice Commentaries, Article 70 (Habeas Corpus), In
General (2013). E.g., Koehler, 129 A.D.2d at 30.

“Legal person” has never been a synonym for “human being.” Instead, it designates
Western law’s most fundamental category by identifying those entities capable of possessing a
legal right. “Legal personhood” determines who counts, who lives, who dies, who is enslaved,
and who is free. Chimpanzees such as Tommy, as autonomous and self-determining beings,
should be recognized as common law “persons” in New York, entitled to the common law right
to bodily liberty protected by the common law of habeas corpus.

Justice Jaffe noted that a chimpanzee’s right to invoke the writ of habeas corpus is best
decided either by the legislature or the Court of Appeals, which is ““the state’s policy-making
tribunal.”” Stanley, 16 N.Y.S.3d at 917 (citing People v. Scott, 79 N.Y.2d 474 (1992)).° The
Court in Byrn v. New York City Health & Hosps. Corp., 31 N.Y.2d 194, 201 (1972), noted that

2 CPLR 7001 provides in part: “the provisions of this article are applicable to common law or statutory
writs of habeas corpus.”
® The NhRP, of course, must begin its journey to the Court of Appeals by filing suit in the Supreme Court.
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the issue of who is a person devolves on the legislature. But this is an observation about legal
history, not jurisprudence. Nothing restricts the question of who is a person to the legislature,
while the specific question of who is a common law person for the purpose of the common law
writ of habeas corpus is uniquely a question for the courts of New York. This Justice Jaffe
recognized by citing Tweed, 60 N.Y. at 566, for the notion that the writ of habeas corpus is

“[s]afeguarded by the United States and New York Constitutions” and ““cannot be abrogated, or
its efficiency curtailed, by legislative action.” Stanley, 16 N.Y.S.3d at 904.

Nine prominent working primatologists from around the world have submitted affidavits
(“Expert Affidavits”) demonstrating that chimpanzees such as Tommy possess the autonomy and
self-determination that allows them to choose how they will live their emotionally, socially, and
intellectually rich lives.* Five of these primatologists have also submitted affidavits
demonstrating that chimpanzees such as Tommy possess the capacity to shoulder duties and
responsibilities (“Supplemental Affidavits”), as has Dr. Jane Goodall. Pursuant to a New York
common law that keeps abreast of evolving standards of justice, morality, experience, and
scientific discovery, New York common law liberty and equality mandate that such autonomous
beings as chimpanzees be recognized as common law “persons” entitled to the common law right
to bodily liberty protected by the common law of habeas corpus.

The New York common law of liberty begins, as does the common law of every
American state, with the premise that autonomy is a supreme common law value that trumps

even the State’s interest in life itself, and is therefore protected as a fundamental right that may

be vindicated through a common law writ of habeas corpus.

* The Expert Affidavits attached to this Habeas Petition are copies of the affidavits filed in the NhRP’s
prior habeas corpus proceedings in the Fulton County and New York County Supreme Courts and are
properly before the Court. CPLR 2101(e) (“copies, rather than originals, of all papers, including orders,
affidavits and exhibits may be served or filed. Where it is required that the original be served or filed and
the original is lost or withheld, the court may authorize a copy to be served or filed.”). See Rechler Eq. B-
1, LLC v. AKR Corp., 98 A.D.3d 496, 497 (2d Dept. 2012); see also Brooke Bond India, Ltd. v. Gel Spice
Co., Inc., 192 A.D.2d 458, 459-60 (1st Dept. 1993); Bd. of Educ. of City Sch. Dist. of City of New York v.
lannelli Const. Co., Inc., 906 N.Y.S.2d 778 (Sup. Ct. 2009); R.M. v. Dr. R., 855 N.Y.S.2d 865, 866 (Sup.
Ct. 2008); Matthews v. Gilleran, 12 N.Y.S. 74, 78 (Gen. Term. 1890); Barnard v. Heydrick, 1866 WL
5268 (N.Y. Sup. Ct. 1866).
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New York common law equality forbids discrimination founded upon unreasonable
means or unjust ends, and protects Tommy’s common law right to bodily liberty free from unjust
discrimination. Tommy’s common law classification as a “legal thing,” rather than “legal
person,” rests upon the illegitimate end of enslaving him. Simultaneously, it classifies Tommy by
the single trait of his being a chimpanzee, and then denies him the capacity to have a legal right.
This discrimination is so fundamentally inequitable it violates basic common law equality. In
fact, the New York legislature’s recognition that some nonhuman animals, such as chimpanzees,
are capable of having personhood rights by expressly allowing them to be trust “beneficiaries”
pursuant to section 7-8.1 of the Estates, Powers and Trusts Law (“EPTL”) affirms that
personhood may apply to natural persons other than human beings.

The NhRP requests that this Court issue an Order to Show Cause pursuant to CPLR
7003(a), hold the required hearing, release Tommy from unlawful imprisonment, and then decide
where best to place him. The NhRP strongly urges that Tommy be placed in the custody of Save
the Chimps, a premier chimpanzee sanctuary located on 190 acres in Fort Pierce, Florida, where
he will live out his life with numerous other chimpanzees in an environment as close to Africa as
may be found in North America that allows him to freely exercise his autonomy.

This Court need not make a judicial determination at this time that Tommy is a “person”
in order to issue the Order to Show Cause. Rather it should follow the laudatory procedure used
by Justice Jaffe in Stanley. There Justice Jaffe properly assumed, without deciding, that Hercules
and Leo were “persons” and “signed petitioner's order to show cause.” Stanley, 16 N.Y.S.3d at
900; see also id. at 904-05 (“Petitioner invokes CPLR 7003(a). . . . That statute provides, . . .
‘where the petitioner does not demand production of the person detained ... order the respondent
to show cause why the person detained should not be released.” This proceeding thus
commenced with the signing of an order to show cause.”). This was the procedure used by Lord
Mansfield in the famous common law habeas corpus case of Somerset v. Stewart, Lofft 1, 98
Eng. Rep. 499 (K.B. 1772), where the great Chief Justice assumed, without deciding, that the

slave, James Somerset, could possibly possess the right to bodily liberty protected by the
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common law of habeas corpus, and issued the writ that required the respondent to provide a
legally sufficient reason for Somerset’s detention, and by the Court for the Correction of Errors
in In re Tom, 5 Johns. 365 (N.Y. 1810) (per curiam), which issued a writ of habeas corpus upon
the petition of a slave who claimed he had been manumitted and was being unlawfully detained
as property.”

The NhRP does not claim Respondents are violating any federal, state, or local animal
welfare law in the manner in which they are detaining Tommy. The issue is not Tommy’s
welfare, any more than the issue is the welfare of a human detained against his will in a habeas
corpus case. See Stanley, 16 N.Y.S.3d at 901 (recognizing that the Hercules and Leo habeas
corpus case was not about “animal welfare”). The issue is whether Tommy, an autonomous and
self-determining being, may be detained at all.®

In the following section, the NhRP sets out the facts that demonstrate chimpanzees such
as Tommy possess the capacities for autonomy and self-determination sufficient for common law
personhood and the possession of the common law right to bodily liberty protected by the
common law of habeas corpus. These include possession of an autobiographical self, episodic
memory, self-determination, self-consciousness, self-knowingness, self-agency, referential and
intentional communication, empathy, a working memory, language, metacognition, numerosity,
and material, social, and symbolic culture, their ability to plan, engage in mental time-travel,
intentional action, sequential learning, mediational learning, mental state modeling, visual

perspective-taking, cross-modal perception, the ability to understand cause-and-effect and the

®> New York’s adoption of English common law as it existed prior to April 19, 1775, Montgomery v.
Daniels, 338 N.Y.2d 41, 57 (1975); Jones v. People, 79 N.Y. 45, 48 (1879); N.Y. Const. Art. |, § 14;
N.Y. Const. § 35 (1777), incorporated Lord Mansfield’s common law habeas corpus ruling in Somerset v.
Stewart. See also Lemmon v. People, 20 N.Y. 562 (1860).

® Even if Respondents were violating animal welfare statutes, habeas corpus would still be available, as
the courts have made clear that alternative remedies do not alter one’s ability to bring the writ. People v.
Schildhaus, 8 N.Y.2d 33, 36 (1960). See also Williams v. Dir. of Long Island Home, Ltd., 37 A.D.2d 568,
570 (2d Dept. 1971) (“The fact that petitioner or the detainee may h[a]ve had an alternative avenue of
relief by way of a statutory remedy in no way alters the right to broach the issue by way of habeas
corpus.”). Further, the remedy for a violation of an animal welfare statute does not necessarily entail the
release of the animal, further rendering such a statute inapposite.
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experiences of others, to imagine, imitate, engage in deferred imitation, emulate, to innovate and
to use and make tools.

The NhRP also sets forth the facts that demonstrate that chimpanzees such as Tommy
have the capacity to shoulder duties and responsibilities both within chimpanzee societies and
human/chimpanzee societies. Among other abilities, chimpanzees understand and carry out
duties and responsibilities while knowingly assuming obligations and then honoring them,
behave in ways that seem both lawful and rule-governed, have moral inclinations and a level of
moral agency, ostracize individuals who violate social norms, respond negatively to inequitable
situations, have a social life that is cooperative and represents a purposeful and well-coordinated
social system, routinely enter into contractual agreements, and show concern for others’
welfare.”

Il. STATEMENT OF FACTS

A. CHIMPANZEE AUTONOMY
1. INTRODUCTION

Chimpanzees, like humans, are “autonomous” (Affidavit of James King (“King Aff.), at
111; Affidavit of Mathias Osvath (“Osvath Aff.”), at 11), which Professor James King defines
as freely choosing, not acting on reflex, innate behavior, or through any conventional category of
learning such as conditioning, discrimination learning, or concept formation, directing behavior
based on internal cognitive processes. (King Aff. at 11). The simplest explanation for
chimpanzees’ autonomous behavior is that it is based on similar human capacities. (Id. at 712).
Chimpanzees possess the “self” that is integral to autonomy, being able to have goals and
desires, intentionally act towards those goals, and understand whether they are satisfied.
(Affidavit of Tetsuro Matsuzawa (“Matsuzawa Aff.”), at 115; Affidavit of James Anderson
(“Anderson Aff.”) at 121).

" Chimpanzees exhibit capacities for charity, fairness, reciprocity, compassion, empathy, peace-making,
and impartial leadership, all of which lead to their sense of justice. John Berkman, “Just Chimpanzees? —
A Thomistic Perspective of Ethics in a Nonhuman Species,” in Beastly Morality — Animals as Ethical
Agents 195, 202-219 (Jonathan K. Crane, ed. Columbia University Press 2016)
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2. SIMILARITIES BETWEEN CHIMPANZEES AND HUMANS:
PHYSIOLOGY, DNA, AND COGNITION

Humans and chimpanzees share almost 99% of their DNA. (Matsuzawa Aff. at 10;
Affidavit of Emily Sue Savage-Rumbaugh (“Savage-Rumbaugh Aff.”), at 111). Chimpanzees are
more closely related to human beings than to gorillas. (Affidavit of William McGrew (“McGrew
Aff.”), 111; King Aff. at §12; Osvath Aff. at §11). Both the brains and behavior of humans and
chimpanzees are plastic, flexible, and heavily dependent upon learning. (Savage-Rumbaugh Aff.
at 11a). Both possess the brain asymmetry associated with sophisticated communication and
language-like capacities. (Matsuzawa Aff. at 112). Both share similar brain circuits involved in
language and communication (Matsuzawa Aff. at 110), and have evolved the large frontal lobes
involved in insight and foreplanning. (ld.). Broca’s Area and Wernicke’s Area, which enable
human symbolic communication, have corresponding areas in chimpanzee brains. (Savage-
Rumbaugh Aff. at 113).

Both share cell types involved in higher-order thinking, and functional characteristics
related to sense of self. (Matsuzawa Aff. at §10; Affidavit of Jennifer M.B. Fugate (“Fugate
Aff.”), at 114). Both brains possess spindle cells (or von Economo neurons) in the anterior
cingulate cortex, involved in emotional learning, the processing of complex social information,
decision-making, awareness, and, in humans, speech initiation. (Matsuzawa Aff. at 114). This
strongly suggests they share many higher-order brain functions. (Id.). The chimpanzee brain is
activated in the same areas and networks as the human brain during activities associated with
planning, foresight, episodic memory, and memories of autobiographical events. (Osvath Aff. at
112, 1115-16).

That their brains develop and mature in similar ways indicates that humans and
chimpanzees pass through similar cognitive developmental stages. (Matsuzawa Aff. at 110).
Brain developmental delay, which plays a role in the emergence of complex cognitive abilities,
such as self-awareness, creativity, foreplanning, working memory, decision-making and social

interaction, is a key feature of both chimpanzee and human prefrontal cortex brain evolution.
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(Matsuzawa Aff. at 11; Savage-Rumbaugh Aff. at §11a, 12). Chimpanzee development of the
use and understanding of sign language, along with their natural communicative gestures and
vocalizations, parallels the development of language in children; this points to deep similarities
in the cognitive processes that underlie communication in both species. (Affidavit of Mary Lee
Jensvold (“Jensvold Aff”) Aff. at 19). Both develop increasing levels of consciousness,
awareness, and self-understanding throughout adulthood, through culture and learning. (Savage-
Rumbaugh Aff. at §11d).

Numerous parallels in the way their communication skills develop suggest a similar
unfolding of cognitive processes and an underlying neurobiological continuity. (Jensvold Aff. at
110). The foundational stages of communication suggest striking similarities between human and
chimpanzee cognition. (Id. at 110-11). Chimpanzees show some of the same early
developmental tendencies and changes in their communication skills as children. (Id. at 110).
Children and language-trained chimpanzees begin communicating using natural gestures before
moving to more frequent use of symbols. (Id.). In both, the ratio of symbol to gestures increases
with age, with the overwhelming majority of gestures serving a communicative purpose. (Id.).
Both show a primacy of natural gestures in development over learning a symbolic system of

communication. (Id. at 119-10).

3. SIMILARITIES BETWEEN CHIMPANZEES AND HUMANS:
BEHAVIOR, MENTAL AND EMOTIONAL PROCESSES

The close evolutionary relationship between chimpanzees (and the closely related
bonobos) and humans is evident not only in terms of physical structure but also in behaviour,
emotional and mental processes. (Supplemental Affidavit of James Anderson (“Anderson Supp.
Aff.”) at 114). Chimpanzees were the first nonhuman species shown to be capable of mirror-
mediated self-recognition. (Anderson Supp. Aff. at 114). The developmental emergence of self-
recognition in chimpanzees is similar to that in humans. (Id.). Furthermore, as in humans, self-

recognition in adult chimpanzees is highly stable across time, with some decline in old age. (I1d.).

10
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a. Self-recognition and self-awareness

Chimpanzees and bonobos demonstrate they can step outside of themselves and look
upon themselves apart from the actions in which they are engaging. (Supplemental Affidavit of
Emily Sue Savage-Rumbaugh (“Savage-Rumbaugh Supp. Aff.”), at 116). They recognize their
shadows; they recognize themselves in mirrors; they apply bodily decorations, they intend
beyond the immediacy of the current social situations in which they are engaged; they signal
intent by means other than through the use of incipient actions; and they prevent their offspring
from engaging in behaviors that could be dangerous. (1d.).

That chimpanzees recognize themselves in mirrors (id. at 116) is a marker of self-
awareness. (Anderson Aff. at 112; Savage-Rumbaugh Aff. at 116). They recognize themselves
on television, in videos and photographs, and examine the interior of their mouths with
flashlights. (Savage-Rumbaugh Aff. at 116). They recognize pictures of themselves, and others,
when they were very young. (Id.). Self-recognition requires that one hold a mental representation
of what one looks like from another perspective. (Anderson Aff. at 112). This capacity to reflect
upon one’s behavior allows one to become the object of one’s own thought. (Savage-Rumbaugh
Aff. at 116). Chimpanzees show such capacities that stem from self-awareness, as self-
monitoring, self-reflection, and metacognition. (Id. at 115). They are aware of what they know
and do not know. (ld.). “Self-agency,” a fundamental component of autonomy, allows one to
distinguish one’s own actions and effects from external events. (Matsuzawa Aff. at §16). Both
chimpanzees and humans share the fundamental cognitive processes underlying the sense of
being an independent agent. (Matsuzawa Aff. at 116; Savage-Rumbaugh Aff. at {11e).

b. Self-control and episodic memory

Similar brain structures of humans and chimpanzees support the behavioral and cognitive
evidence for both human and chimpanzee autobiographical selves. (Osvath Aff. at {15). Both are
aware of their past and envision their future. (Id. at 116). Both share the sophisticated cognitive
capacity necessary for the “mental time travel” the episodic system enables. (Osvath Aff. at 110,

112, 115; Jensvold Aff. at §10). Without understanding one is an individual who exists through

11
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time, one cannot recollect past events in one’s life and plan future events. (Osvath Aff. at 112).
Autonoetic, or self-knowing, consciousness allows an autobiographical sense of a self with a past
and future. (1d.).

Chimpanzees delay a strong current drive for a better future reward, generalize a novel
tool for future use, and select objects for a much-delayed future task. (Id. at §14). They can
remember the “what, where and when” of events years later. (Id. at 112). They can prepare
themselves for such a future action as tool use a day in advance. (Id.). Wild chimpanzees
demonstrate such long-term planning for tool use as transporting stones to locations to be later
used later as hammers to crack nuts; a captive chimpanzee routinely collected, stockpiled, and
concealed stones he would later hurl at visitors when he was agitated. (Osvath Aff. at {13;
Anderson Aff. at 116). This ability to mentally construct a new situation to alter the future (in
this case the behaviors of human zoo visitors) and plan for events where one is in a different
psychological state signals the presence of an episodic system. (Osvath Aff. at 13).

Autonomous individuals possess a self-control that depends upon the episodic system.
(Id. at 14). Chimpanzees, like humans, delay gratification for a future reward, indeed possess a
high level of self-control under many circumstances. (Id.). Chimpanzees plan for future
exchanges with humans. (Id.). They may use self-distraction (playing with toys) to cope with the
impulse of grabbing immediate candies instead of waiting for more. (1d.).

Perceptual simulations enabled by episodic memory bring the future into the present by
braking current drives in favor of delayed rewards, and is available only those who a sufficiently
sophisticated sense of self and autobiographical memory. (Id.). Chimpanzees can disregard a
small piece of food in favor of a tool that will allow them to obtain a larger piece of food later.
(Id.). They can select a tool they have never seen, guess its function, and use it appropriately.
(1d.). This would be impossible without being able to mentally represent the future event. (Id.).

Chimpanzees re-experience and anticipate pains and pleasures. (Id. at 116). Like humans,
they experience pain around an anticipated future event. (Id.). Confining someone in a prison or

cage loses its power as punishment if the individual had no self-concept, as each moment will be

12
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a new with no conscious relation to any other. (Id.). As chimpanzees conceive a personal past
and future, and suffer the pain of being unable to fulfill their goals or move about as they wish,
like humans they experience the pain of anticipating a never-ending situation. (Id.).

c. Language, communication, and intention

Language, a volitional process that involves creating intentional sounds for the purpose
of communication, reflects autonomous thinking and behavior. (Matsuzawa Aff. at 113).
Chimpanzees exhibit referential and intentional communication. (Anderson Aff. at 115). They
produce sounds to capture the attention of an inattentive audience. (Id.). The development of
their use and understanding of sign language, along with their natural communicative gestures
and vocalizations, parallels the development of language in children, which points to deep
similarities in the cognitive processes that underlie communication in both. (Jensvold Aff. at 19).
They point and vocalize when they want another to notice something and adjust their gesturing
to insure they are noticed. (Id.). They intentionally and purposefully inform naive chimpanzees
about something. (1d.).

Chimpanzees demonstrate purposeful communication, conversation, understanding of
symbols, perspective-taking, imagination, and humor. (Jensvold Aff. at 19; Savage-Rumbaugh
Aff. at 1114-15). They learn, and remember for decades, symbols for hundreds of items, events
and locations; they learn new symbols just by observing others using them. (Savage-Rumbaugh
Aff. at 120). They master syntax. (Id.). They understand such “if/then” clauses as, “if you share
your cereal with Sherman, you can have some more.” (Id. at §21). They announce important
social events, what they are about to do, where they are going, what assistance they want from
others, and how they feel. (Id. at 125). They announce what they are going to retrieve from an
array of objects they’ve seen in another room. (Id.). They recount what happened yesterday. (ld.
at 127).

There is no essential difference between what words chimpanzees learn mean to them,
and what words humans learn mean to them. (Savage-Rumbaugh Aff. at 120). They understand

there is no one-to-one relationship between utterances and events, that there are infinite linguistic

13
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ways of communicating the same or similar things. (Id. at §22). They use symbols to comment
about other individuals as well as about past and future events. (Jensvold Aff. at §10). They
purposefully create declarative sentences and combine gestures with pointing to refer to objects.
(1d.).

Language-trained chimpanzees spontaneously use language to communicate with each
other. (Jensvold Aff. at 112; Savage-Rumbaugh Aff. at §15). Those who understand spoken
English answer “yes/no” questions about their thoughts, plans, feelings, intentions, dislikes, and
likes. (Savage-Rumbaugh Aff. at §15). They answer questions about their companions’ likes and
dislikes and tell researchers what other apes want. (1d.). They use symbols to express themselves
and to state what they are going to do, in advance of acting, then carry out their action. (Id. at
117). An example is statements made by two language-trained chimpanzees trained with abstract
computer symbols, Sherman and Austin, who told each other the foods they intended to share,
and told experimenters which items they were going to give to them. (1d.). With the emergence
of the ability to state their intentions, Sherman and Austin revealed that, not only did they
recognize and understand differential knowledge states between themselves, but language allows
beings to bring their different knowledge states into accord with their imminent intentions and to
coordinate their actions. (Id. at 1118-19).

Sherman and Austin would state “Go outdoors,” then head for the door, or “Apple
refrigerator,” then take an apple from the refrigerator (rather than any of the other foods in the
refrigerator). (Id. at 118). To produce statements about intended actions for the purpose of co-
coordinating future actions with others, one must be able to form a thought and hold it until
agreement is reached between two parties. (Id. at 120).

The chimpanzee Loulis was not raised with humans and was not taught American Sign
Language (“ASL”) by humans. (Jensvold Aff. at §12). Nor did humans use ASL in his presence.
(1d.). But he was the adopted son of Washoe, a signing chimpanzee. Loulis acquired signs from
observing Washoe and other signing chimpanzees, as well as when Washoe molded his hands

into the appropriate signs. (Id.). Not only did Washoe’s behavior toward Loulis show she was
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aware of his shortcomings in the use of signs as a communication skill, but she took steps to
change that situation. (1d.).

True communication is based on conversational interaction in which the participants
takes turns communicating in a give-and-take manner and respond appropriately to the other’s
communicative actions. (Id. at 111). When a conversation becomes confusing, participants make
such contingent adjustments as offering a revised or alternative utterance/gesture or repeating a
gesture or sign to continue the conversation. (Id.). ASL-using chimpanzees demonstrate
contingent communication with humans at the same level as young human children. (1d.).

When a human conversation has broken down, they repeat their utterance and add
information. (Id.). Chimpanzees conversing in sign language with humans respond in the same
way, reiterating, adjusting, and shifting their signs to create conversationally appropriate
rejoinders; their reactions to and interactions with a conversational partner resemble patterns of
conversation found in studies of human children. (Id.). When their request is satisfied, they cease
signing it. (1d.). When their request is misunderstood, refused or not acknowledged, they repeat
and revise their signing until they get a satisfactory response. (Id.). As in humans, this pattern of
contingency in conversation demonstrates volitional and purposeful communication and thought.
(1d.).

Chimpanzees understand that conversation involves turn-taking and mutual attention and
will try to alter the attentional state of the human. (Id.). If they wish to communicate with a
human whose back is turned to them they will make attention-getting sounds. (Id.). If the human
is turned to them, they switch to conversational sign language with few sounds. (1d.).

Both language-using and wild chimpanzees understand conversational give-and-take and
adjust their communication to the attentional state of the other participant, using visual gestures
towards an attentive partner and tactile and auditory gestures more often toward inattentive
partners. If the partner does not respond, they repeat the gesture. (Id.). Even wild and captive

chimpanzees untutored in ASL string together multiple gestures to create gesture sequences, and

15



703

combine gestures into long series, within which gestures may overlap, interspersed with bouts of
response waiting or be exchanged back and forth between individuals. (1d.).

When Sherman and Austin communicated, they paid close attention to the other’s visual
regard. (Savage-Rumbaugh Aff. at §22). If Austin was looking away when Sherman selected a
symbol, Sherman would wait until Austin looked back. Then he would point to the symbol he
used. If Austin hesitated, Sherman would point to the food the symbol symbolized. If Austin’s
attention wandered further, Sherman would turn Austin’s head toward the keyboard. If Sherman
was not attending to Austin’s request, Austin would gaze at the symbol until Sherman took note.
(1d.). Both recognized the speaker had to monitor the listener, watch what he was doing, make
judgments about his state of comprehension, and decide how to proceed with conversational
repair. (1d.).

In a manner similar to two-through-seven year olds, sign-language trained chimpanzees
and chimpanzees trained to use arbitrary computer symbols to communicate, sign among
themselves and exhibit a telltale sign of volitional use of language, signing to themselves or
“private speech.” (Jensvold Aff. at 112; Savage-Rumbaugh Aff. at 114). Private speech has many
functions, including self-guidance, self-regulation of behavior, planning, pacing, and monitoring
skill, and is a part of normal development of communication. (Jensvold Aff. at 113). Children
use private speech during creative and imaginative play, often talking to themselves when
playing imaginative and pretend games. (Id. at 114). The more frequently children engage in
private speech, the more creative, flexible, and original thought they display. (1d.).

d. Imagination and humor

Imagination is a key component of mental representation, metacognition, and the ability
to mentally create other realities. (Id. at 115). Both captive and wild chimpanzees engage in at
least six forms of imaginary play that are similar to the imaginary play of children ages two
through six. (Id.). These include Animation, Substitution, and imaginary private signing (ld.).
Animation is pretending that an inanimate object is alive, such as talking to a teddy bear;

substitution is pretending an object has a new identity, such as placing a block on the head as a
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hat. (Id.). In imaginary private signing, chimpanzees transform a sign or its referent to a different
meaning, whether it is present or not. (Id. at 114). An example is placing a wooden block on
one’s head and referring to it as a hat (Id.). Chimpanzees use imagination to engage in pretend-
aggression. (Savage-Rumbaugh Aff. at §31). Sherman pretended that a King Kong doll was
biting his fingers and toes and would pretend to be in pain, when he poked a needle in his skin
and out the other side, being careful to just pierce the thick outer layer of skin. (Id.).

Deception and imaginary play require behaviors directed toward something that is not
there and often involve modeling mental states. (Jensvold Aff. at 116). They are closely related
and by age three chimpanzees engage in both. (Id. at 115; Savage-Rumbaugh Aff. at §16). For
example, a chimpanzee who cached stones to later throw at zoo visitors engaged in deception by
constructing hiding places for his stone caches, then inhibiting those aggressive displays that
signal upcoming throws. (Osvath Aff. at §13).

Chimpanzees display a sense of humor, and laugh under many of the same circumstances
in which humans laugh. (Jensvold Aff. at 17).

Together these findings provide evidence for cognitive similarities between humans and
chimpanzees in the domains of mental representation, intentionality, imagination, and mental
state modeling — all fundamental components of autonomy. (1d.).

e. Theory of mind

Chimpanzees are attuned to the experiences, visual perspectives, knowledge states,
emotional expressions and states of others. (Anderson Aff. at {15; Fugate Aff. at ]16;
Matsuzawa Aff. at §117-18). They possess mirror neurons, which allow them to share and relate
to another’s emotional state. (Fugate Aff. at 114). These specialized cells respond to actions
performed by oneself, but also when one watches the same action performed by another, which
forms the basis for empathy, the ability to put oneself in another’s situation. (Fugate Aff. at 114,
Matsuzawa Aff. at §17). They have some theory of mind; they know they have minds, they know
humans have minds, thoughts, intentions, feelings, needs, desires, and intentions, and they know

these other minds and state of knowledge differ from what their minds know. (Savage-
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Rumbaugh Aff. at 132). They know when another chimpanzee does not know something and
inform the other about facts he does not know. (1d.).

Chimpanzees observing another trying to complete a task anticipate their intentions.
(Matsuzawa Aff. at 117). They know what others can and cannot see. (Id.). They know when
another’s behavior is accidental or intentional. (Id.). They use their knowledge of others’
perceptions to deceive them. (Id.). In situations where two chimpanzees are competing for
hidden food, they employ strategies and counter-strategies to throw each other off the trail and
obtain the food for themselves. (Id.). When placed in a situation where they must compete for
food placed at various locations around visual barriers, subordinate chimpanzees only approach
food they infer dominant chimpanzees cannot see. (Anderson Aff. at §15). They can take the
visual perspective of a chimpanzee competitor, and understand that what they see is not the same
thing their competitor sees. (Id.). When ASL-trained and wild chimpanzees adjust their gestures
and gestural sequences to the attention state of the individual they are trying to communicate
with, using visual gestures towards an attentive partner and tactile and auditory gestures more
often toward inattentive partners. If the partner does not respond, they repeat the gesture,
demonstrating visual perspective-taking and mental state modeling. (Jensvold Aff. at 111).

f. Empathy

The capacity for self-recognition has been linked to empathy, which is the identifying
with, and understanding of, another’s situation, feelings and motives. Several lines of evidence
indicate chimpanzees possess highly developed empathic abilities. (Anderson Aff. at 13;
Anderson Supp. Aff. at 115).

When tested in similar experimental situations using video stimuli, chimpanzees show
contagious yawning in much the same way as humans do. (Anderson Aff. at 18; Matsuzawa
Aff. at 118). That chimpanzees yawn more frequently in response to seeing familiar individuals
yawning compared to unfamiliar others supports a link between contagious yawning and
empathy. (Id.). Chimpanzees shown videos of other chimpanzees yawning or displaying open-

mouth facial expressions that were not yawns showed higher levels of yawning in response to the
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yawn videos, but not to the open-mouth displays. (Matsuzawa Aff. at 118). These findings are
similar to contagious yawning effects observed in humans, and are based on the capacity for
empathy. (Id).

In the wild and in captivity, chimpanzees engage in sophisticated tactical deception that
requires attributing mental states and motives to others. (Anderson Aff. at 114). This is shown
when individuals console an unrelated victim of aggression by a third-party. (Id.). They show
concern for others in risky situations. When a chimpanzee group crosses a road, the more
capable adult males will investigate the situation before more vulnerable group-members cross,
and take up positions at the front and rear of the procession. (Id.). Knowledge of one’s own and
others’ capabilities is probably at the origin of some instances of division of labor. (1d.). This
includes sex differences in cooperative hunting for live prey, and crop-raiding; these activities
often lead to individuals in possession of food sharing it with those who do not. (1d.).

g. Awareness of death

One consequence of self-awareness may be awareness of death. Chimpanzees
demonstrate compassion, bereavement-induced depression, and an understanding of the
distinction between living and non-living, in a manner similar to humans when a close relative
passes away, which strongly suggests that chimpanzees, like humans, feel grief and compassion
when dealing with mortality. (Anderson Aff. at 119).

h. Tool-making and chimpanzee culture

An important indicator of intelligence is the capacity for tool-making and use. (McGrew
Aff. at 1114-15). Tool-making implies complex problem-solving skills and evidences
understanding of means-ends relations and causation, for it requires making choices, often in a
specific sequence, towards a goal, which is a key aspect of intentional action. (McGrew Aff. at
f115; Fugate Aff. at 17).

Wild chimpanzees make and use tools of vegetation and stone for hunting, gathering,
fighting, play, communication, courtship, hygiene, and socializing. (McGrew Aff. at {15).

Chimpanzees make and use complex tools that require them to utilize two or more objects
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towards a goal. (Id. at 116). They make compound tools by combining two or more components
into a single unit (1d.). They make adjustments to attain their goal. (Id.).

Chimpanzees use “tool sets,” two or more tools in an obligate sequence to achieve a goal,
such as a set of five objects — pounder, perforator, enlarger, collector, and swab — to obtain
honey. (Id. at 17). Such sophisticated tool-use involves choosing appropriate objects in a
complex sequence to obtain a goal they keep in mind throughout the process. (Id.). This
sequencing and mental representation is a hallmark of intentionality and self-regulation. (Id.).

Chimpanzees have taken tool-making and use into the cultural realm (1d.). Culture is
normative (represents something most individuals do), collective (characteristic of a group or
community), and socially-learned behavior (learned by watching others). (Id. at §18). It is
transmitted by social and observational learning (learning by watching others), which
characterizes a group or population. (Id.). Culture is based on several high-level cognitive
capacities, including imitation (directly mimicking bodily actions), emulation (learning the
results of another’s actions, then achieving those results in another way), and innovation
(producing novel ways to do things and combining known elements in new ways), all of which
chimpanzees share. (Id.). Under natural conditions, different chimpanzee cultures construct
different rule-based social structures which they pass from one generation to the next. (McGrew
Aff. at 119; Savage-Rumbaugh Aff. at §11f).

Three general cultural domains are found in humans and chimpanzees: 1) material
culture, the use of one or more physical objects as a means to achieve an end, 2) social culture,
behaviors that allow individuals to develop and benefit from social living, and 3) symbolic
culture, communicative gestures and vocalizations which are arbitrarily, that is symbolically,
associated with intentions and behaviors. (1d.).

Each wild chimpanzee cultural group makes and uses a unique “tool kit,” which indicates
that chimpanzees form mental representations of a sequence of acts aimed at achieving a goal.
(McGrew Aff. at 120; Anderson Aff. at 116). A chimpanzee tool kit is a unique set of about

twenty different tools, often used in a specific sequence for foraging and processing food,
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making comfortable and secure sleeping nests in trees, and personal hygiene and comfort. (1d.).
These “tool Kkits” vary across groups, are passed on by observing others using them, and found
from savannah to rainforest. (McGrew Aff. at 20).

Tool-making is neither genetically determined, fixed, “hard-wired,” nor simple reflex.
(1d.). It depends on the mental abilities that underlie human culture, learning from others and
deciding how to do things. Each chimpanzee group develops its own culture through its own
behavioural choices. (Id.). At least forty chimpanzee cultures across Africa use combinations of
over 65 identifiable behaviors. (1d.).

Organic chimpanzee tool Kits are not preserved in the archaeological record. But
chimpanzee, like human, stone tools are. (Id. at §21). The foraging tool kits of some chimpanzee
populations are indistinguishable in complexity from the tools kits of some of the simplest
human material cultures, such as Tasmanian aborigines, and the oldest known human artefacts,
such as the East African Oldowan Industry. (Id.). Chimpanzee stone artefacts excavated in West
Africa demonstrate there was once a chimpanzee “Stone Age,” just as there was a human “Stone
Age,” that is at least 4,300 years old. This predates settled farming villages and Iron Age
technology in West Africa. (Id.). In one chimpanzee population, chimpanzee tool-making culture
has been passed down for 225 generations. (Id.). With respect to social culture, chimpanzees pass
widely variable social displays and social customs from one generation to the next. (Id. at 122;
for examples, see id.). Wild chimpanzees demonstrate symbolic element key to human. (Id. at
123). Thus, in one chimpanzee group, arbitrary symbolic gestures communicate desire to have
sex, in another group an entirely different symbolic gesture expresses the same sentiment. (Id.).

i. Imitation and emulation

Human and chimpanzee cultures are underwritten by a common set of mental abilities.
(Id. at 24). The most important are imitation and emulation. Learning by observation is key to
both (1d.). Chimpanzees copy methods used by others to manipulate objects and use both direct
imitation and emulation, depending on the circumstance. (Id.). Imitation, which involves copying

bodily actions, is a hallmark of self-awareness, as it suggests the individual has a sense of his
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own body and how it corresponds to another’s body, and can manipulate his body in accordance
with the other’s actions. (Id.). Chimpanzees precisely mimic the actions of others, even the
correct sequence of actions to achieve a goal. (McGrew Aff. at §24; Anderson Aff. 17).

Chimpanzee and human infants selectively imitate facial expressions. (Anderson Aff. at
17). Chimpanzees directly imitate another’s way to achieve a goal when they have not figured
out their own way to achieve that same goal. (McGrew Aff. at 124; Anderson Aff. 117). When
chimpanzees have the skills to complete a task they tend to emulate, not imitate. (McGrew Aff.
at 124). These findings demonstrate that chimpanzees make choices about whether to directly
copy someone else’s actions based on whether they think they can figure out how to do the task
themselves. (Id.).

Chimpanzees know when they are being imitated, and respond as human toddlers do.
(1d.). Both “test out” the behavior of the imitator by making repetitive actions and looking to see
if the imitator follows. (Id.). This is similar to how chimpanzees and toddlers test whether an
image in a mirror is herself. (Id.). Called “contingency checking,” this is another hallmark of
self-awareness. (Id.). Chimpanzees engage in “deferred imitation,” copying actions they have
seen in the past. (McGrew Aff. at 124; Anderson Aff. at §17). Deferred imitation relies upon
more sophisticated capacities than direct imitation, as chimpanzees must remember the actions of
another, while replicating them in real time. (McGrew Aff. at §24).

These capacities for imitation and emulation are necessary for “cumulative cultural
evolution.” (McGrew Aff. at 25; Anderson Aff. at §17). This cultural capacity, found in humans
and chimpanzees, involves the ability to build upon previous customs. (McGrew Aff. at 125).
Chimpanzees, like humans, tend to be social conformists, which allows them to maintain
customs within groups. (1d.). The evidence suggests a similarity between the mental capacities of
humans and chimpanzees in the areas of observational learning, imitation (and thus self-

awareness), decision-making, memory and innovation. (1d.).
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4. SIMILARITIES BETWEEN HUMANS AND CHIMPANZEES:
NUMEROSITY, SEQUENTIAL LEARNING AND MEMORY

Numerosity, the ability to understand numbers as a sequence of quantities, requires both
sophisticated working memory (in order to keep numbers in mind), and conceptual
understanding of a sequence. (Matsuzawa Aff. at 119). This is closely related to “mental time
travel” and planning the right sequence of steps towards a goal, two critical components of
autonomy. (Id.). Chimpanzees have a conscious awareness of numerosity, which gives them a
grasp of numbers to twelve or more without actually counting. (Savage-Rumbaugh Supp. Aff. at
19n). Not only do chimpanzees excel at understanding sequences of numbers, they understand
that Arabic symbols (“2”, “5”, etc.) represent discrete quantities. (Matsuzawa Aff. at 119).

Sequential learning is the ability to encode and represent the order of discrete items
occurring in a sequence. (Id.). It is critical for human speech and language processing, learning
action sequences, and any task that requires placing items in an ordered sequence. (Id.).
Chimpanzees count, sum arrays of real objects or Arabic numerals, and display ordinality and
transitivity (if A = B and B = C, then A = C) when engaged in numerical tasks, demonstrating
they understand the ordinal nature of numbers. (Id.). Chimpanzees understand proportions (e.g.,
1/2, 3/4, etc.). (1d.). They can name the number, color, and type of object shown on a screen
(Id.). They use a touch screen to count from 0 to 9 in sequence. (Id.). They understand the
concept of zero, using it appropriately in ordinal context. (Id.). They count to twenty-one.
(Savage-Rumbaugh Aff. at §29). They display “indicating acts” (pointing, touching, rearranging)
similar to what human children display when counting a sum. (Matsuzawa Aff. at §19). Both
chimpanzees and children touch each item when counting an array of items, suggesting further
similarity in the way both conceptualize numbers and sequences. (Id. at 120).

Chimpanzees have excellent working, or short-term, memory. (1d.). Working memory is the
ability to temporarily store, manipulate, and recall items (numbers, objects, names, etc.). (1d.). It
deals with how good someone is at keeping several items in mind simultaneously. (1d.). Working

memory tasks require monitoring (manipulation of information or behaviors) as part of
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completing goal-directed actions in the setting of interfering processes and distractions. (1d.).
The cognitive processes needed to achieve this include attention and executive control
(reasoning, planning and execution). (ld.). When chimpanzees are shown the numerals 1-9
spread randomly across a computer screen (id.), the numbers appearing for just 210, 430, and
650 milliseconds, then replaced by white squares, they touch them in the correct order (1-9).
(1d.). In another version of the task, as soon as chimpanzees touched the number 1, the remaining
numbers were immediately masked by white squares. (Id.). They had to remember the location
of each concealed number and touch them in the correct order. (Id.). The performance of a
number of the chimpanzees on these seemingly impossible memory tasks was not only accurate,
but better than human adults. (Id.). Chimpanzees have an extraordinary working memory
capability for numerical recollection, better than adult humans, which underlies a number of
mental skills related to mental representation, attention, and sequencing. (Id.).?

Chimpanzees are competent at “cross-modal perceptions.” They obtain information in
one modality such as vision or hearing, and internally translate it to information in another
modality. (Savage-Rumbaugh Aff. at 126). They match an audio or video vocalization recording
of a familiar chimpanzee or human to her photograph. (Fugate Aff. at 16). They translate
symbolically encoded information and into any non-symbolic mode. (Savage-Rumbaugh Aff. at
126). When shown an object’s picture, they retrieve it by touch, and retrieve a correct object by

touch when shown its symbol. (1d.).

B. CHIMPANZEES SHOULDER DUTIES AND RESPONSIBILITIES BOTH
WITHIN CHIMPANZEE SOCIETIES AND WITHIN
CHIMPANZEE/HUMAN SOCIETIES.

1. INTRODUCTION
Chimpanzees shoulder well-defined duties and responsibilities both within their own
societies and within human/chimpanzee societies. (Goodall Aff. at 114-115; Supplemental

Affidavit of William McGrew (“McGrew Supp. Aff.”), at 113; Supplemental Affidavit of

® These remarkable similarities between humans and chimpanzees are not limited to autonomy, but extend
to personality and emotion. (King Aff. at 1112-28).

24



712

Christophe Boesch (“Boesch Supp. Aff.”), at 114; Supplemental Affidavit of Mary Lee Jensvold
(“Jensvold Supp. Aff.”), at 110; Savage-Rumbaugh Supp. Aff. at 1113-14; Anderson Supp. Aff.
at 116, 124).° Chimpanzees understand and carry out duties and responsibilities while knowingly
assuming obligations then honouring them. (McGrew Supp. Aff. at §27; Savage-Rumbaugh
Supp. Aff. at 1113-14, 119d-e). Chimpanzees have duties to each other and behave in ways that
seem both lawful and rule-governed. (McGrew Supp. Aff. at 123; Goodall Aff. at §23; Boesch
Supp. Aff. at §20; Savage-Rumbaugh Supp. Aff. at 119, 1122-23; Jensvold Supp. Aff. at {15;
Anderson Supp. Aff. at 115). Both ape and human adult members of chimpanzee/human
societies constantly behave in morally responsible ways as they understand them. (Savage-
Rumbaugh Supp. Aff. at 114, 119r, 129; Anderson Supp. Aff. at 120). Chimpanzees have moral
inclinations and a level of moral agency. (McGrew Aff. at 26). They ostracize individuals who
violate social norms. (Id.). They respond negatively to inequitable situations, e.g. when offered
lower rewards than companions receiving higher ones, for the same task. (Id.). When given a
chance to play such economic games as the Ultimatum Game, they spontaneously make fair
offers, even when not obliged to do so. (Id.).

Chimpanzee social life is cooperative and represents a purposeful and well-coordinated
social system. (ld. at 127). They engage in collaborative hunting, in which hunters adopt
different roles that increase the chances of success. (Id.). They share meat from prey. (Id.). Males
cooperate in territorial defense, and engage in risky boundary patrolling. (Id.; Anderson Supp.
Aff. at 116).

Chimpanzees and bonobos who acquire language are often asked to carry out duties and
responsibilities, and succeed. (Savage-Rumbaugh Supp. Aff. at §13). They routinely enter into

contractual agreements. (Id. at 113, 119, 125). They show concern for others’ welfare, and they

® Among its various definitions for ‘duty’, the Oxford English Dictionary gives “behaviour due to a
superior”, “deference”, “obligation”, and “the binding force of what is morally right”. Similarly, for
‘responsibility’, the OED gives “a charge, trust, or duty, for which one is responsible.” (McGrew Supp.
Aff. at §12). It defines ‘responsible’ as “accountable for one’s actions”, “having authority or control”, and

“capable of rational conduct ... of fulfilling an obligation or trust.” (1d.).
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have expectations about appropriate behaviour in a range of situations, i.e. social norms.
(Anderson Supp. Aff. at 124). Such behaviour is essential for the maintenance of chimpanzee
society, and it can be extended to human beings when necessary. (McGrew Supp. Aff. at 127,
Goodall Aff. at 124; Savage-Rumbaugh Supp. Aff. at 113, 119c¢, 120, §22; Anderson Supp. Aff.
at 124). No bonobo or chimpanzee group could survive in the wild if its members failed to carry
out their assigned duties and responsibilities to the group. (Savage-Rumbaugh Supp. Aff. at 137).
They would cease to locate sufficient food, their youngsters would become easy prey, or they

would have to try to make it on their own, which would be dangerous. (Id.).

2. CHIMPANZEES ROUTINELY SHOULDER DUTIES AND
RESPONSIBILITIES WITHIN WILD CHIMPANZEE SOCIETIES.

a. Familial duties and responsibilities

1) Maternal duties

Chimpanzee mothers show a “duty of care” to their offspring that rivals that of humans.
(McGrew Supp. Aff. at 14). Their maternal behavior is a clear indicator of responsibility.
(Jensvold Supp. Aff. at 114; McGrew Supp. Aff. at {14; Goodall Aff. at 115; Boesch Supp. Aff.
at 121).

The duties and responsibilities of a mother towards her offspring are many and often
onerous. (Goodall Aff. at 115; McGrew Supp. Aff. at 114). As single mothers, they feed, protect,
carry, shelter, and train their infants, for an average of five and a half years, from birth until
weaning. (McGrew Supp. Aff. at 114). Without this succour, infant chimpanzees die (unless
adopted). (1d.). For three years the infant is dependent on breast milk, and continues to suckle
though less often for the next two years until the next baby is born. (Goodall Aff. at §15).
Throughout this period the mother continues to carry the infant, at first clinging to her belly and
then riding on her back. (Id.). During this time the mother waits for the child before moving off.

(1d.). She constructs a nest large enough for herself and her child until the next baby is born.

(1d.).
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The mother’s duties and responsibilities do not end when a new infant is born. (Goodall
Aff. at 1116-18; McGrew Supp. Aff. at 1114-15). After weaning, chimpanzee mothers continue
to groom, support and cooperate with their offspring for the rest of their lives, even into the
adulthood of their offspring and the old age of the mothers. (McGrew Supp. Aff. at 114).

For the next couple years she waits for the older child before moving from one place to
another. (Goodall Aff. at 116). When the older child is male, he is often anxious to join groups of
adult males, particularly when there is a lot of excitement. (Id.). Mothers with small infants often
prefer to avoid such groups. (Id.). Sometimes a mother, after setting off in her chosen direction,
stops when her young son whimpers and refuses to follow, going some distance towards the
males. (Id.). Each time she moves, he cries louder. (Id.). Some mothers then give in, and join the
males in order to provide support for their sons. (1d.).

Chimpanzee mothers may continue this care, even after the death of an infant. (McGrew
Supp. Aff. at 115). They may carry and safeguard the infant’s corpse for days, or even weeks,
until it has perished to the point of disintegration. (Id.). Moreover, young female chimpanzees
practice their future maternal behaviour by using sticks as ‘dolls’, while young males do not, in a
form of symbolic play. (Id.).

An important component of maternal responsibility is to provide support for her child.
(Goodall Aff. at 117). During a play session her infant sometimes gets hurt and screams — the
mother will hasten to support her child, reprimanding the rough playmate even though this may
entail retaliation from a more dominant mother. (Id.). There have been many instances when
mothers have gone to help their fully-grown offspring. (Id.).

2) Paternal duties

Chimpanzee paternity can be determined from DNA profiling of fecal samples but, as a
female may be mated by most or all males during periods of receptivity, it seems unlikely that a
male recognizes his own biological offspring. (Goodall Aff. at 119). Most adult males of a
community act in a paternal way to all infants in their community, rushing to their aid when

necessary. (Id.). On one occasion two hunters (human) shot a female chimpanzee, seized her
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infant, and tried to push it into a sack. (Id.). As the infant screamed, a male chimpanzee rushed
out of the forest, attacked the two men, grabbed the baby, and disappeared into the forest. Both
hunters ended up in the hospital. (Id.). There are many other tales of adult males protecting — or
trying to protect — infants from hunters across Africa. Tragically they often get killed themselves.
(1d.).

3) Sibling duties

Such familial duties are not restricted just to mothers and fathers, however. (McGrew
Supp. Aff. at 116; Goodall Aff. at 120). Juveniles and adolescents very frequently act responsibly
towards their infant siblings. (Goodall Aff. at 120). One nine-year-old female, who had run in
terror from a large poisonous snake, nevertheless climbed down from her tree to gather up and
carry to safety her three-year-old brother, who seemed unaware of the danger. (Id.). A different
adolescent female prevented her infant brother from following their mother when the trail passed
through a clump of tall grasses. (Id.). He screamed loudly, but she persisted until the grasses
were behind them — it was infested with tiny ticks. (Subsequently the mother sat picking ticks off
herself for a long time.) (1d.).

An older sibling will almost always adopt an infant if that infant’s mother dies. (Id. at
121). Under the age of three, an infant, dependent on breast milk, will die. (1d.). One five-year-
old male carried his one and a half year old sister around until she died a few months later. (1d.).
Older infants usually survive when they are adopted. (Id.). This responsibility is clearly not
socially advantageous for the young caregiver, who spends a lot of time and energy carrying out
his or her duties. (1d.).

Maternal siblings of both sexes also supplement the mother with similar care-giving
behaviours (except for suckling). (McGrew Supp. Aff. at 116; Goodall Aff. at 120). This
preferential treatment endures throughout their lives; for example, adult brothers may work
together in alliance to strive to rise in the community’s dominance hierarchy. (McGrew Supp.
Aff. at 116). The two highest-ranking female kinship lineages (matrilines) at Gombe, the longest-

studied population of wild chimpanzees, in western Tanzania, are the F and G families. (1d.). In
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these families, patterns of familial duties have extended through three generations, that is,
grandmothers also participate in the upbringing of their grandchildren. These families also show
the highest reproductive success, in terms of offspring survival. (Id.).

b. Duties beyond kinship: adoption

Chimpanzee duties of care extend beyond shared genes (kinship). (McGrew Supp. Aff. at
117; Jensvold Supp. Aff. at 114; Boesch Supp. Aff. at 121; Goodall Aff. at 1121-22; Anderson
Supp. Aff. at 115). Evidence from both captive and wild chimpanzees indicates that they possess
highly developed empathic abilities. (Boesch Supp. Aff. at 121; Savage-Rumbaugh Supp. Aff. at
119c¢, 19i; Anderson Supp. Aff. at 115).

A chimpanzee infant orphaned by the death of the mother may be adopted by others to
whom that infant is not related. (McGrew Supp. Aff. at {17; Jensvold Supp. Aff. at 114;
Anderson Supp. Aff. at 115). Young chimpanzees are breast-fed and cared for five years by their
mothers, so that if the youngsters lose them they remain especially vulnerable. (Boesch Supp.
Aff. at 121; Goodall Aff. at 121). Adopted orphans are more likely to survive, while unadopted
orphans below the age of weaning almost always perish. (McGrew Supp. Aff. at 117; Goodall
Aff. at §21). Adoption is a very costly behaviour as it may require carrying the infant over long
distances for days and months, sharing the nest and food with them and protecting them in cases
of social squabbles. (Boesch Supp. Aff. at §21).

Adoption of orphans is common in chimpanzees, and as seen in other primate species,
females are often the main adopters of orphans. (Id.). These foster parents need not be female,
nor even adult. (McGrew Supp. Aff. at 117; Goodall Aff. at 121). Such bonds may last a lifetime,
even between unrelated males in adulthood, as expressed in the ‘currency’ of chimpanzee social
life, grooming. (McGrew Supp. Aff. at 117).

Among the Ivory Coast’s Tai forest chimpanzees, researchers observed that half of the
adoptions were done by adult males; in a few cases researchers could show that the males were
not genetically related to the adopted ones. (Boesch Supp. Aff. at 121). At Gombe a twelve-year-

old adolescent male cared for a three and a half year old male orphan, and saved his life.
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(Goodall Aff. at 122). His sense of responsibility was most impressive when he ran to seize the
orphan when he got too close to socially roused males — despite the fact that adolescent males
normally keep well away from the adult males at such times. (Id.). He often got beaten up for his
altruistic behavior, but this did not prevent him from acting in the same way the next time his
help was needed. (1d.).

The signing chimpanzee Washoe adopted a ten-month-old chimpanzee named Loulis.
(Jensvold Supp. Aff. at 114). While they bore no genetic relationship, Washoe was a very
protective adopted mother. (Id.). Even at Loulis’ late childhood age, Washoe was still very
protective of him. (Id.). Graduate assistants lived in fear of Loulis’ screams, whether warranted
or not, as they would bring Washoe down upon them in an instant. (Id.). Washoe would then

immediately display aggressive behaviors to the caregiver in defense of her son. (1d.).

c. Cooperation and group belonging: solidarity in between-group contexts

Chimpanzee duties and responsibilities beyond the family (or lineage) cross over into the
realm of the community (or unit-group), which is the basic social unit of chimpanzees. (McGrew
Supp. Aff. at 118; Boesch Supp. Aff. at 115; Jensvold Supp. Aff. at §15; Anderson Supp. Aff. at
115). In tasks requiring cooperation, chimpanzees recruit the most skilled partners and take turns
requesting, and helping a partner. (Jensvold Aff. at 19). Chimpanzees show ‘“community
concern” and concern for individuals. (Anderson Supp. Aff. at {15). As noted above,
chimpanzees are capable of highly developed empathic abilities. (Id.). They surpass other species
in terms of concern for others’ welfare, as shown when individuals console an unrelated victim
of aggression by a third-party. (Id.).

One simple example is territorial defense. (McGrew Supp. Aff. at 118; Boesch Supp. Aff.
at 115; Anderson Supp. Aff. at 115). Territories are aggressively defended in all chimpanzee
populations that have been studied and the participants in patrols controlling the borders are
mainly the adult males. (Boesch Supp. Aff. at 115; Anderson Supp. Aff. at 116). Chimpanzee

territories are defended collectively, unlike the individual territories of most animals; they must
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work together to defend themselves and their resources against their neighbours. (McGrew Supp.
Aff. at 118; Anderson Supp. Aff. at 116).

Whenever intruders are spotted, males converge to defend their territory as a team.
(Boesch Supp. Aff. at 115). If not enough males are present, the first to arrive silently sit and
wait for other group members to join. (Id.). Only once a large enough group assembles will they
confront the others. (Id.). This reveals expectations about the social participations of group
members. (Id.).

Relations with neighbouring communities are hostile, so that stronger communities may
displace weaker ones, resulting in loss of resources or reproductive partners. (McGrew Supp.
Aff. at 118). Such extreme competition can enact a fatal toll: A single male caught in the border
zone by the neighbours may be killed; a single female with infant similarly caught may have her
baby killed and eaten by them. (Id.). Xenophobia exacts a cost on outsiders. (1d.).

To maintain territorial integrity, males cooperate regularly to patrol the boundaries of the
community’s territory. (McGrew Supp. Aff. at 119; Anderson Supp. Aff. at 116). If their territory
is invaded, they display together against the intruders, or if necessary, attack them. This is a
necessary chore. Numbers count, so any individual shirking responsibility lets down the group.
(McGrew Supp. Aff. at 119). In a border skirmish, a male deserted by comrades may perish.
(1d.). On the other hand, a united group may prevail and win rewards. (Id.). Such patrols are
conducted cautiously and silently; a male who makes noise may give away his colleagues. (1d.).
Even a snapped twig leads to disapproving glances from the others. (Id.). What makes this shared
responsibility so impressive is that the same males whose lives depend on one another in the
patrol will later compete robustly with one another over access to a receptive female. (1d.).
Somehow, they can resolve the contradictions involved in having conflicting interests in
different contexts. (Id.). This implies their mutual recognition of shared responsibilities. (1d.).

In many localities in Africa, adult male chimpanzees regularly patrol the boundaries of
their community’s territory; encounters with members of a neighbouring community may result

in violent, even lethal aggression. (Anderson Supp. Aff. at 116). Males engage in patrols with
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partners who are especially likely to be other males with whom individuals groom and form
intra-community coalitions, in other words, individuals that can be trusted for support in the
event of aggression breaking out. (Id.). Wild chimpanzees will call to warn approaching friends
about the presence of a potentially dangerous object that the latter is unaware of. (Id.). These
examples indicate the existence of well-defined roles within the community and mutual
expectations about how individuals should behave in a range of situations. (1d.).

Impressive supports by male group members are provided to rescue isolated individuals
that have been taken prisoner by intruders. (Boesch Supp. Aff. at 116). Outnumbered individuals
during intergroup encounter were observed to sustain severe injuries in forty percent of the cases,
leading to death in fifteen percent of the severe attacks. (Id.). In one example in the Tai forest, a
single adult male with an adopted infant on his back rushed for 600 meters to rescue an adult
female from his group that was trapped and beaten up by five male intruders. (Id.). His
appearance created enough of a havoc to allow the female to escape. In Tai chimpanzees, such
risky supports are provided in twenty-eight percent of the intergroup encounters. (Id.). This
spontaneous high level of altruism toward group members in this chimpanzee population reveals
the sense of obligation felt by them to help and protect one another. (1d.).

Chimpanzees’ relationships to each other are even more supportive of each other than to
a caregiver, no matter their level of fondness for the human. (Jensvold Supp. Aff. at 15). If a
chimpanzee gives an aggressive display of behavior or indicator of being hurt or offended, the
other chimpanzees always come to that chimpanzee’s support by making aggressive barks at the
human. (Id.). Again this is regardless of the individual relationship with the human. (1d.).

d. Social dynamics: male hierarchy

Another chimpanzee universal that necessarily entails duties and responsibilities is
participation in a hierarchy of social dominance. (McGrew Supp. Aff. at 120; Jensvold Supp.
Aff. at 110). Male chimpanzees rank-order themselves from alpha (top) to omega (bottom) in
linear fashion. (McGrew Supp. Aff. at 120). Usually there is a single dominant male; but often he

only holds that position by the support of other males. (Jensvold Supp. Aff. at §10). In these
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cases these dominant males demonstrate a sense of duty to their supporters. (Id.). For example,
the dominant male will provide grooming, access to females, and perhaps access to meat to his
primary supporter. (Id.). Chimpanzees are also highly protective of their communities, and will
go to great lengths to defend them. (1d.). This involves their shouldering responsibility. (Id.).

The advantages of high rank and the disadvantages of low rank are obvious: More
dominant individuals win more resources and mates. (McGrew Supp. Aff. at §20). Two reasons
stand out for why low-rankers take part in the system. It is better to be low-ranking in a group
than to be unranked in solitude. (Id.). And, there are costs as well as benefits to being high-
ranking, which low-rankers avoid. (1d.).

e. Lawful and rule-governed/policing within chimpanzee societies

High-ranking individuals in chimpanzee groups may take on the role of policing—
defined as impartial interventions in conflicts by bystanders—to ensure group stability.
(Anderson Supp. Aff. at 15). The adult males of a community are responsible for patrolling
their territory, chasing away or attacking individuals from neighboring communities—this serves
to protect and sometimes increase resources for their own females and young. (Goodall Aff. at
123; McGrew Supp. Aff. at 121, 123). Sometimes this takes the form of specific, targeted
ostracism of individuals who violate norms, such as a young adult male who disrespected higher-
ranking males, who was fatally punished. (McGrew Supp. Aff. at §23). This requires close
cooperation and gang attacks. Even two males who may be engaged in challenging each other for
social dominance within the community will join in an attack on a stranger. (Goodall Aff. at
123).

One of the costs of alpha status is the duty to exercise ‘policing’ powers in the
community. (McGrew Supp. Aff. at 121, 123). The alpha male’s role includes a variety of time-
and energy-sapping activities, such as intervening in quarrels or fights between other community
members, thus maintaining community integrity and preventing injury. (Id. at 121). He oversees
the distribution of valuable resources, such as meat, after a successful hunt. (This is not to say

that such activities are altruistic, and some males may be less responsible than others, or more
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self-serving, but these activities do help to maintain the common good.) (Id.). Finally, there are
other, less obvious ‘chores’ associated with high rank: When crossing roads, high-ranking males
lead the way, being vigilant for traffic, and bring up the rear, making sure that others are not left
behind. (1d.).

f. Cooperation and group belonging: within-group solidarity

Another indicator of rule-governed social interaction within a group is systematic, long-
term reciprocity of favours or benefits among its members. (McGrew Supp. Aff. at 124; Boesch
Supp. Aff. at §17; Savage-Rumbaugh Supp. Aff. at 116, 118). Chimpanzees cooperate, and
understand each other’s roles. (Anderson Supp. Aff. at 17, 121). Chimpanzees reward others,
and keep track of others’ acts and outcomes. (Id. at §18). That is, “you scratch my back, | scratch
yours.” (McGrew Supp. Aff. at 124). A simple form is literally this, that is, like-for-like social
grooming, but a more complex form is the exchange of differing goods or services, for example,
if 1 provision you with prized food, such as meat, then at a later point, you will favour me as a
mate. (Id.). Or, if you support me in my aggressive attempts to rise in dominance, then I will
allow you access to females for mating. (Id.). Such arrangements only work in the long term (i.e.
over years) if participants assume and carry out obligations offered and accepted. (1d.).

1) Help and tending of injured or vulnerable group members

Chimpanzees may make numerous behavioural adjustments—sometimes markedly so—
in order to ensure the welfare of injured or disabled members of the group. (Anderson Supp. Aff.
at 115). When crossing a potentially dangerous road, stronger and more capable adult males
investigate the situation before more vulnerable group-members, waiting by the roadside,
venture onto the road. (Id. at 116). The males remain vigilant while taking up positions at the
front and rear of the procession. (1d.).

Tai forest chimpanzee group members have been seen to help and tend the injuries of
wounded individuals for extended periods of time. (Boesch Supp. Aff. at 117). What is striking
in this helping of others is that upon hearing the alarm calls of an attacked individual (through a

leopard or another chimpanzee), the males hearing the calls within seconds would make loud
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supporting whaa-barks, reassure one another and rush towards the caller to help. (Id.). The
rapidity of the help is decisive in the case of a leopard attack. (1d.). All males visibly present will
rush in to support, so as if this within-group solidarity was obvious to them. (Id.). If callers had
sustained injuries, the rescuers and other group members would converge towards the injured
and clean and lick the wounds for many hours, and in some cases such help would be extended
for many days as long as the wounds were not healed and presented a risk of infection. (1d.).
2) Food sharing and hunting duties

Chimpanzees and bonobos in the wild have duties to see that all members of the group
have access to food, that all group members arrive at a feeding source together, and that all group
members have access to that source in a manner as to benefit the entire group. (Savage-
Rumbaugh Supp. Aff. at 113; Anderson Supp. Aff. at 116). This requires cognitive
concentration, social rules, and a greater sense of social responsibility for the ‘good’ of the group
rather than fulfilling the desires of the individual. (Savage-Rumbaugh Supp. Aff. at 113).
Chimpanzees inhabit sparser environments than bonobos and therefore must travel in smaller
parties, and generally feed at separate locations. (Id.). However the larger “unit group” does
travel together, though out of sight of one another. (Id.). Individuals sleep separately, but in vocal
contact with each other. The distances between a travelling group of chimpanzees make it
mandatory for them to share similar information with one another. (Id.). It appears that long
distance vocalizations are employed to announce arrival at large food patches, and other
information regarding food and planned travel patterns are shared among group members. (Id.).

At Bossou, Guinea, adult male chimpanzees are significantly more likely than other age-
sex classes to raid human-cultivated crops near villages; these foods are then taken back into the
forest and shared with more timid capable members of the community, who hang back and allow
the males to raid. (Anderson Supp. Aff. at 116).

Wild bonobos and chimpanzees demonstrate the ability to harvest a constantly changing
forest. (Savage-Rumbaugh Supp. Aff. at 136). Their mental mapping is extremely fluid, rapid

and highly accurate. (Id.). Chimpanzees and bonobos obtain food without weapons and hunting
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is more of luxury than common event. (Id.) Meat is the only food reportedly shared by
chimpanzees, who inhabit sparser environments and who are thus moving farther toward the
lifestyles of human beings. Bonobos share all foods in their diet. (Id.). For bonobos to harvest
their territories without the swidden agricultural practices'®- employed by human beings living in
the same areas requires considerable planning, group communication, group coordination and
cooperation. Everyone must fulfill his or her responsibilities for it to succeed. (Id.). The group
must agree to travel together long distances each day—without food—in order to arrive at a
particular food resource together. (Id.). The resource the group agrees to harvest one day will
determine the options for travel that it will encounter the following day. Incorrect choices will
lead to hunger for the entire group as the forest is a plentiful larder, but only if it is well known,
well predicted and the entire group, infants, juveniles, pregnant females and the elderly are able
to travel, as a group, the long distances required for harvesting. The planning required to make
those critical decisions must be agreed to by the entire group and communicated, for the groups
split up during travel, but arrive together at a common feeding resource. The mapping problem
for traveling through a forest that is ripening in a very complex and somewhat variable manner is
similar to the traveling salesman problem. (Id.). This not only requires advance planning but
constantly updated information as well in order to maximize options for scheduling, sequencing,
resource allocation and time investment planning. (Id.).

Advance planning and sharing of information is a duty and responsibility that lies at the
heart of bonobo and chimpanzee survival in the wild. (Savage-Rumbaugh Supp. Aff. at 137).
Chimpanzees and bonobos place great emphasis on activities that are devoted to monitoring one
another and to the deep insults, threats, fears and angers that are generated when the actions of
any group member threaten the unity and cohesion of the group. (1d.). Chimpanzees and bonobos
take immediate insult and vociferous exception to all such actions. They are monitoring

themselves and their rivals and react to any disturbances in what they perceive as a balance of

1% An area cleared for cultivation through slash and burn.
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power directed toward them. Chimpanzees and bonobos react to what they perceive as any
change in the group balance of power, distribution of resources, or inappropriate behaviors
and/or alliances, even friendly alliances. (Id.).

Important social contributions are rewarded in the hunting context. (Boesch Supp. Aff. at
118; Anderson Supp. Aff. at 118). Wild chimpanzees cooperate when hunting. (Anderson Supp.
Aff. at 118). The striking fact in the hunting context is the very high level of cooperation
between the males that act as a team to capture small monkeys up in the trees. (Boesch Supp.
Aff. at 118; Anderson Supp. Aff. at 118). When a subgroup of chimpanzees moves into hunting
mode in the presence of monkeys, individuals take up positions in trees or on the ground
corresponding to different roles such as chaser and blocker. (Anderson Supp. Aff. at 118). If the
hunt is successful, a monkey will eventually be caught and killed by one of the group of hunters.
(Id.). In Tai, once a capture has been made, the meat-sharing rules favor the hunters; males
receive more meat if they participated in the hunt and even more so if they made an important
contribution to the hunt. (Boesch Supp. Aff. at 118; Anderson Supp. Aff. at 18).

Hunting roles requiring anticipation of the prey movements are as equally well rewarded
as capturing the prey, even if the individuals doing such movements were not making a capture.
(Boesch Supp. Aff. at 118). Somehow, the group members realize that anticipating a prey is an
essential part of a successful hunting team and they value this equally high as the one doing the
capture itself (capturing the prey and performing complex anticipation ensures the same amount
of meat). (Id.). Less important hunting movements, such as chasing or driving the prey, are not
valued so highly by other group members, as they rarely make a decisive contribution to the
capture. (1d.). This higher social valuing of hunting contribution by other group members allows
for this cooperative system to be stable. (1d.).

Punishment is part of the meat sharing rules. (Boesch Supp. Aff. at 119; Anderson Supp.
Aff. at 118). The rewarding of certain action leads to the passive punishment of individuals that
are looking to access meat, but because they did not contribute to the hunt are only meagerly

receiving some: Individuals that were present during the hunt but did not participate in it,
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received 2.6 times less meat than hunters. (Boesch Supp. Aff. at 119). This rewarding of one’s
hunting contribution is often in conflict with dominance hierarchy (as dominant males are not
always present during a hunt or simply not hunting), and despite the impressive and sometimes
violent attempts by the dominant males to access the meat, hunters will be reliably allowed
access to more meat by the sharing group (this observation applies only to the Tai chimpanzees
and not to other chimpanzee populations where the meat sharing patterns follow different rules).
(1d.). Regularly, dominant males, which want to access meat, display violently towards meat
eaters, but access to meat is denied by the group of chimpanzees present. (1d.). In other feeding
contexts, like in fruiting trees or when large amounts of fruit are clustered on the ground, alpha
males can ascertain their priority of access; only in meat eating is his access denied or limited,
when he did not participate in the hunt. (1d.).

A study of more than 4,600 interactions over food in a captive chimpanzee group
recorded remarkably balanced exchanges of food between individuals: not only did food
exchanges occur in both directions, individuals were more likely to share with another
chimpanzee who had groomed them earlier that day. (Anderson Supp. Aff. at 118). The observed
pattern of grooming and food transfers suggests the presence of reciprocal obligations. (Id.). In
captivity, when presented with an “ultimatum game” in which both partners need to cooperate in
order to split available rewards equally, chimpanzees and three-year-old human children behave
similarly: both perform in a way that ensures a fair distribution of rewards. (Anderson Supp. Aff.
at 119). Other studies show that human adults behave fairly in similar situations. In a “trust
game” in which two chimpanzees can take a small reward for themselves or send a larger reward
to a partner and trust that the partner will return some of it, chimpanzees spontaneously trust
each other. Furthermore, they flexibly adjust their actions in the game depending on the degree
of trustworthiness of the partner. (1d.).

3) Informing group members about danger
Chimpanzees have demonstrated a high sense of solidarity towards ignorant group

members, which they would inform about the presence of a danger, like a snake for example.
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(Boesch Supp. Aff. at 120; Jensvold Aff. at 19; Savage-Rumbaugh Supp. Aff. at 116). In a series
of experiments, it was possible to show that if a chimpanzee discovers a snake near a path and he
is followed at some distance by another chimpanzee that is ignorant about the danger, the first
individual will make alarm calls until the follower sees the danger. (Boesch Supp. Aff. at 120;
Jensvold Aff. at 19). In addition, he will position himself such that his body is pointing towards
the snake. (Id.). If, however, he is followed by a chimpanzee that is aware of the presence of the
snake, he will remain silent. (Id.). This was observed with chimpanzees living in the Budongo
forest in Uganda. (Id.). This reveals that such a high sense of within-group solidarity is not
restricted to one population or a response to one specific environmental condition, but is more a
general property of social life in chimpanzees. (Id.).

Bonobos and chimpanzees who have acquired language also recognize the need to inform
others of information of import, and they understand the circumstances that lead to others
lacking information they themselves have. (Savage-Rumbaugh Supp. Aff. at 121). For example,
they inform others of things that have led to danger, such as potential fires, wild dog packs
nearby, branches on trees that are unstable, foods that are poisonous, location of hidden objects,
causes of death of other group members, mistreatment of group members, deceit on the part of
others, etc. (Id.).

4) Death-related duties

An impressive example of collective community action is what sometimes occurs after
the death of a community member. (McGrew Supp. Aff. at 122). Others may perform what
amounts to a funeral ceremony, or at least a wake. (Id.). They congregate around the corpse,
groom and test it for viability, seeming to seek to arouse it. (Id.). Then, as if accepting that death
has occurred, they maintain a silent vigil that may last for hours. (Id.). This collective action
occurs both in nature and in captivity. (Id.). This appears to involve the exercise of duty or

responsibility as there is no obvious material pay-off to the individuals who join in. (1d.).
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3. CHIMPANZEES SHOULDER DUTIES AND RESPONSIBILITIES
WITHIN CAPTIVE CHIMPANZEE SOCIETIES.

Research in captivity has established that chimpanzees can be trained or can learn
spontaneously to work collaboratively with at least one other individual to solve a common
problem that cannot be solved by a single individual. (Anderson Supp. Aff. at 17). After
experiencing working alongside two different collaborators, chimpanzees prefer to work with a
collaborator who has proved more effective in the past; thus they attribute different degrees of
competence to other individuals. (Id.). In many cooperation tasks the outcome is that each
partner receives a reward such as food. (Id.). However, immediate reward is not a prerequisite
for cooperation: if one chimpanzee sees another trying to solve a problem and can also see the
problem, the former may provide the precise tool that the latter requires, especially—but not only
—if the latter requests the tool. (Id.). Notably, such helping persists even in the absence of
reciprocation by the tool-user: chimpanzees continue to help partners in need of help despite
receiving no obvious reward. (Id.). Similarly, when young chimpanzees observe a human trying
to retrieve an out-of-reach object, they sometimes spontaneously retrieve the object and give it to
the human although they receive no reward for doing so. (Id.). Chimpanzees will also perform a
newly acquired skill (pulling a chain to open a door) so that another chimpanzee can gain access
to food; again, the helper obtains no obvious payoff in this situation. (Id.).

Chimpanzees readily understand social roles and intentions. (Anderson Supp. Aff. at
121). In Premack and Woodruff’s (1978) pioneering study, a chimpanzee was presented with
videotaped scenes of a human actor faced with different problems, for example trying to reach
inaccessible food, or trying to listen to a gramophone record. (Id.). When given a choice between
a photograph of the solution to a problem (e.g., a stick with which to reach the food, or record
player plugged in) alongside decoy photographs (e.g., irrelevant objects, or a gramophone cable
plugged in but cut), the chimpanzee consistently chose the correct solution, i.e., that which the

actor in the videos required to solve his problem. (1d.).
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Chimpanzees distinguish between individuals who have harmful versus prosocial
intentions. (Anderson Supp. Aff. at 122). They will point toward the one of two locations that is
baited with hidden food if this results in a naive, cooperative human finding the food and sharing
it with the chimpanzee. (Chimpanzees in the wild have a communicative repertoire of more than
60 distinct nonverbal gestures). (1d.). But they also learn to point deceptively in the presence of a
non-cooperative, selfish human — deliberately directing him toward the wrong location. (1d.).
Chimpanzees discriminate between prosocial and antisocial individuals based not only on how
those individuals behave toward the chimpanzees themselves, but also based on their treatment
toward third parties: generous individuals are preferred to selfish individuals. (Id.).

Chimpanzees can adapt quickly to role-reversal in cooperative tasks. (Anderson Supp.
Aff. at 123). In one study, chimpanzees were either trained to follow a human’s pointing gesture
in order to find food, or trained to gesture to direct a naive human toward hidden food. (Id.).
Once this relationship was established, the roles were reversed: indicator chimpanzees now
became the recipients of the communicative gesture, while previous recipients were now
required to actively point for the human. (Id.). Unlike monkeys, for whom spontaneous role
reversal appears very difficult, three quarters of the chimpanzees tested showed immediate
comprehension of the changing roles and performed appropriately. (Id.). In conversations with a
human, ASL-trained chimpanzees took turns appropriately, and as in humans their

conversational turn-taking developed with experience. (1d.).

4. CHIMPANZEES SHOULDER DUTIES AND RESPONSIBILITIES
WITHIN CHIMPANZEE/HUMAN SOCIETIES.

a. Promise-keeping and fair exchanges in chimpanzee/human societies

Chimpanzees prefer fair exchanges. (Anderson Supp. Aff. at 120). Chimpanzees and
bonobos keep promises and secrets. (Savage-Rumbaugh Supp. Aff. at 127-28). In the wild,
adult males employ this capacity to stealthily approach other groups for purposes of surprise

attack. (1d.). In captivity, having acquired language, they remind others of events such as their
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birthdays, days visitors are expected, etc. (Id.). They remind caretakers of trash that has not been
carried out, drains that are clogged, computer programs that are mis-performing, etc. (1d.).

When apes are taken out of doors on leads they can be asked to promise to be good, not
to harm anyone and to return when asked. (Savage-Rumbaugh Supp. Aff. at 128). If they
promise these things they will keep their promise. (1d.). Should they decide they are not going to
keep such a promise, reminding them of the promise, the need for and the reason for it, has
always been sufficient to reinstate the promise. If they are not capable of understanding language
at that level, they do not make and/or keep promises except for the immediate future (five
minutes). (Id.). But language extends the time of promise keeping to years, thus serving as an
extremely power mechanism for the development of very complex group networks of social
obligations, responsibilities and duties. (1d.).

In the well-known inequity aversion procedure, a subject and a partner each exchange a
token with an experimenter, who in turn rewards each individual with a food item. (Anderson
Supp. Aff. at §20). Two chimpanzees will take turns exchanging with the experimenter as long as
the value of the reward that each receives is the same. But when one chimpanzee sees the partner
receive a higher-value reward for completing the same exchange (e.g., partner receives a grape,
subject receives a small piece of cucumber), she is likely to either refuse to accept the reward or
refuse to return the token. (Id.). In other words, they are intolerant of unfair treatment. (1d.).
Furthermore, as in humans, chimpanzees’ responses to reward inequity may vary with the quality
of the relationship between subject and partner: they react less emotionally to unfairness if the
partner is a close friend or relative. (1d.).

b. Duties and responsibilities in interactions with humans

Chimpanzees and bonobos evidence understanding of their duties and responsibilities
both in their interactions with human beings and in their interactions with each other. (Savage-
Rumbaugh Supp. Aff. at 113; Anderson Supp. Aff. at §24). Chimpanzees and bonobos have a
clear understanding of their strength relative to that of humans (much greater) and their speed

and agility (far greater). (Savage-Rumbaugh Supp. Aff. at §20). They demonstrate that they
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understand the need to treat humans with care, whether the interactions be grooming, play, tree
climbing, etc. (Id.). They slow down their pace, they exert exact control over their bodies and
their teeth, with exceeding care and precision. (Id.).

A male chimpanzee in captivity rescued his human caretaker, Mark Cusano, with whom
he had a close relationship, from a very bad attack from three adult females. (Goodall Aff. at
125). According to Mr. Cusana, the chimpanzee saved his life. (1d.).

There are fewer examples of wild chimpanzees exhibiting duties and responsibilities with
respect to humans, although many examples can be found in relationships between captive
chimpanzees and humans. (McGrew Supp. Aff. at 125; Savage-Rumbaugh Supp. Aff. at 1119-
34). Perhaps the best example in the wild is the simplest one: Researchers at Gombe National
Park in Tanzania have studied wild chimpanzees for more than fifty-five years. (McGrew Supp.
Aff. at 125). Tens of thousands of observation hours at close quarters have accumulated over
these decades. (McGrew Supp. Aff. at 125; Goodall Aff. at §24). Most of the chimpanzees
studied have spent time with researchers from birth onwards, their whole lives, on a daily basis.
(McGrew Supp. Aff. at 125; Goodall Aff. at 124). Chimpanzees have impressive slashing canine
teeth, such that a single bite to a human could cause serious injury, even death. (McGrew Supp.
Aff. at §25; Goodall Aff. at 124). Yet, not a single instance has occurred of a chimpanzee biting a
researcher. (McGrew Supp. Aff. at 125; Goodall Aff. at 124). They have been hit, stamped on,
and dragged during displays, but never received bite wounds. (Goodall Aff. at 124).

One male in particular, Frodo, was continually charging people and hitting them, and
sometimes pushing Dr. Goodall. (1d.). It is clear, however, that these chimpanzees only intend to
impress, to emphasize their superiority. (ld.). Dr. Goodall recounts that on three separate
occasions, when she was above a very steep drop, Frodo charged her, but did not make contact.
(1d.). Their videographer, Bill Wallauer, reported four such occasions. (Id.). It was very clear to
them that Frodo understood what would have happened on those seven occasions. (Id.). The
same thing happened to Dr. Goodall with a different alpha male. They are clear examples of

intention not to harm. (Goodall Aff. at 124-25). At the very least, it shows remarkable tolerance
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or, more likely, they see the long-established relationship with these familiar humans as
something they are duty-bound to uphold. (McGrew Supp. Aff. at 25).

When chimpanzees and local humans live at close quarters, especially in unprotected
areas, outside of national parks or reserves, both parties must adjust to one another. (McGrew
Supp. Aff. at 126; Savage-Rumbaugh Supp. Aff. at 122). Each impinges on the other, sometimes
negatively (crop-raiding by apes; deforestation by humans), sometimes positively (each tolerates
disturbance of their preferred daily routines). (McGrew Supp. Aff. at 126). Humans who tap wild
palm trees for sap, which ferments into ‘palm wine’, allow chimpanzees to pilfer this beverage
from their containers. (Id.).

Chimpanzees and bonobos living in captivity understand that they must remain in certain
areas and not harm or scare human beings who are visitors or who do not know them. (Savage-
Rumbaugh Supp. Aff. at §22). Frequently, when doors are left open they refuse to go into areas
where they are not allowed. If humans whom they do not know inadvertently enter their areas,
they avoid those human beings, in recognition that interaction with them is prohibited by rules of
the facility, unless they feel threatened. (1d.).

Having acquired language, if chimpanzees or bonobos harm human beings, it is
inevitably the case that they perceive those human beings as either having broken rules of
conduct, having said something insulting (often out of another's persons earshot) or having
threatened them or persons they trust. (Savage-Rumbaugh Supp. Aff. at 123). Whenever there
exists a disagreement between a human and a chimpanzee or bonobo who has acquired language,
the disagreement can be solved by explaining the reasons for the action. (Id. at 126). For
example, if a bonobo does not wish a person to leave and stands in front of the door, repeatedly
insisting they remain in the cage; this behavior can be negotiated by an explanation of the reason

for leaving, such as dentist appointment, etc. (Id.).
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c. Language-trained chimpanzees exhibit an enhanced ability to shoulder
duties and responsibilities.

Chimpanzees and bonobos who have been raised in a research setting that required
human beings to expect them to become linguistically and socially competent group members,
much as other bonobos and chimpanzees expect of bonobo and chimpanzee children in natural
settings, exhibit unique duties and responsibilities. (Savage-Rumbaugh Supp. Aff. at 1119-34);
Jensvold Supp. Aff. at {12). Having acquired language, chimpanzees and bonobos become
increasingly trustworthy and responsible as they pass out of adolescence and into adulthood.
(Savage-Rumbaugh Supp. Aff. at 124). They assume roles of group monitoring and teaching of
children. (Id.). Having acquired language, they presume that humans will explain their intentions
and that they are to do likewise. (Id. at 125). Every interaction becomes a linguistically
negotiated contract. (Id.). These contracts can apply to time periods that are days, weeks and
even years ahead and will be remembered and enacted at the appropriate time. (Id.).

1) Chores

Dr. Jensvold worked with five chimpanzees over nearly three decades studying how they
use ASL to communicate with humans and each other. (Jensvold Supp. Aff. at 111). For decades,
the daily routine at their Central Washington University laboratory in Ellensburg, Washington,
involved the chimpanzees participating in numerous activities with caregivers. These included
husbandry duties. (1d.).

In the mornings, the chimpanzees helped clean enclosures by returning their blankets
from the night before. (Jensvold Supp. Aff. at 112). The chimpanzees all participated; it was the
duty that the researchers placed upon them. (Id.). When new caregivers appeared, the
chimpanzees sometimes made an attempt at ditching their duties, but eventually they bore the
responsibility of returning blankets and other objects in the enclosure to the caregiver. This was
done without bribery. (1d.).

At lunchtime, all of the chimpanzees were served a course of soup followed by a course

of fresh vegetables that was offered only if all of the chimpanzees ate their soup. (Jensvold Supp.
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Aff. at 113). If one of the chimpanzees refused to eat their soup, the others put pressure on the
noneater by offering her the soup and a spoon. The noneater nearly always capitulated and ate
the soup. This individual behavior that affected the group demonstrated their sense of
responsibility and duty. (Id.).
2) Moral behavior

As noted, supra, at Section I1-B-1, both ape and human adult members constantly behave
in morally responsible ways as they understand them. (Savage-Rumbaugh Supp. Aff. at 114;
Anderson Supp. Aff. at 120). Ape children acquire the moral sense and duties of both cultures
and the languages of both cultures. (Savage-Rumbaugh Supp. Aff. at 129). Self-aware beings
cognizant of their own identity, they come to desire to engage in mutually responsible moral
actions. They come to display a sense of loyalty, duty, honor, and mutual respect which takes
cognizance of the individuality and free-will of other self-aware beings. However, they extend
this to human begins only as long as they are, in turn, treated similarly. (Id.).

Adult chimpanzees and bonobos, when reared in the proper manner, also become capable
of duties and responsibilities that are “self-assigned.” (Savage-Rumbaugh Supp. Aff. at 130).
They also acquire an understanding of how to behave in a manner that they begin to perceive as
culturally appropriate for humans. (Id.). As this occurred, they began to demonstrate a sense of
responsibility to help the human members of their Pan/Homo world attempt to show visitors how
to begin to cross the species boundary. Additionally some Pan members, as they entered their
decade of life, began to study this problem themselves and reflect upon it. This surprising event
occurred when the Pan/Homo group found themselves relocated to a new facility where they had
to cope with large numbers of people who viewed the Pan members as basically nonsentient,
nonknowing, nonself-reflective beings. (l1d.).

Moral behavior can be demonstrated in the chimpanzees’ use of the sign “SORRY,”
which they acquired while reared as deaf human children. (Jensvold Supp. Aff. at 116). If they
did something aggressive to a human, the chimpanzees often responded with “SORRY.” (1d.).

These apologies go with morals and a sense of right and wrong. (Id.). When the Central
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Washington University facility closed, the two remaining sign-language-using chimpanzees in
the group, Tatu and Loulis, moved to a sanctuary with eleven other chimpanzees, none of whom
knew sign language. (Id.). Tatu sometimes antagonized her new neighbors by poking sticks at
them through the fencing. (1d.). That often elicited aggressive behavioral displays, to which Tatu
would sometimes respond by signing “SORRY™ to the offended chimpanzee. (1d.).

A critical component of the ape child’s desire to adopt and to accept duties and
responsibilities resided in the emotional cross-cultural attachments between group members.
(Savage-Rumbaugh Supp. Aff. at §16). These attachments were identical to those one finds in a
human group or in any ape group, but transcended the species boundary. (Id.). Both apes and
humans feel and openly express a deep sense of responsibility to one another. (Id.).

Both species in a Pan/Homo world become intensely aware of their differences and their
similarities and engage in real and mutual trust and cooperation. (Id. at 134). Both species
understand the magnitude of this event and that it requires far more than simple friendship. All
sentient self-knowing entities, such as chimpanzees and bonobos, endowed with a sense of “I
am” manifest the self-understanding, self-knowledge and self-choice that enable them to
recognize, respect and acknowledge the existence of a similar capacity in the other species. (1d.).
In this regard it is noteworthy, that while both apes and humans can love, rear, care for and
interact with canids, adults of both species recognize that canids are incapable of the kind of self-
knowledge that adult humans and adults apes possess. Therefore, neither species holds dogs
responsible for “intentional actions” in the same way that hold other adult humans and/or apes
responsible for such actions. (Id.). Apes did however, display far less patience with misbehavior
on the part of dogs than the human members of their Pan/Homo culture. In part this was because
when dogs attached themselves and their allegiance to particular apes and not others, this proved
unsettling to the group. (Id.).

When apes are not reared as pets, these innate capacities enable attachments to emerge
that are born of moral awareness of the needs of one’s group and one’s role within that group.

(Id. at 115, 118). When not displaying their “human” skills for outsiders, all members of the
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cross-cultural linguistic Pan/Homo culture that Dr. Savage-Rumbaugh created treated each other
as members of one group. (Id. at 114, 118, 131). In that group all members had rights, roles, and
responsibilities in accord with their abilities and maturity. (Id.).

In response to the highly distressing event of relocation to facility where they were all
were treated very differently than had been the case at the Language Research Center where they
were reared, Kanzi, Panbanisha and Nyota each began to try to find their own ways to help
shoulder the new responsibilities imposed upon this Pan/Homo group. (ld. at 31). They started
to assist those that the outsiders viewed as their “experimenters.” (Id.). Panbanisha began to
repeatedly watch and comment on documentaries about human/ape differences. The earliest that
caught her attention was “Harry and the Hendersons,” which she watched over and over as child.
(1d.). As an adult, she studied the specials on PBS and the Discovery Channel. She also began to
translate Kanzi’s vocal utterances onto the keyboard. Elykia began to understand some English
and started to offer running translations of what humans were saying for her mother Matata, and
her brother Maisha, knowing that they could not understand human language. Kanzi began to
pose for photographers, doing precisely as they asked, so the photographers did not have to
watch and “wait” for their shot. He began to carry out scenes for videographers precisely as they
asked. Kanzi also taught Elykia (his mother Matata's fourth daughter) how to smile for the
camera, and for visitors. Panbanisha began teaching Matata how to use the symbol board filled
with lexigrams, which she had acquired spontaneously as an infant, even before she began to
speak “bonobo.” (1d.).

Maturation in the Pan/Homo world began to reflect back upon the wild caught bonobo
matriarch of the group Matata. (Id. at 132). She had refused for decades to view the keyboard as
a linguistic device. Once her children, Kanzi and Panbanisha, grew up and were regularly
employing it to communicate with humans, each other, and their offspring, Matata started to
show a greater interest in the potential of this device. (Id.). Also at this point, her children began
to be able to vocally translate lexigrams into bonobo speech for her. As she began to grasp the

true function of the keyboard, she started to study it for hours at a time; but always hid it, if
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caught doing so. She continued to act as though she did not know lexigrams, but when the
situation was urgent or critical, she could produce fully complete appropriate sentences; for
example, one day when she became ill, she requested, “Give green medicine.” (l1d.).

3) Other “human-like” duties

As they grew older, the chimpanzees and bonobos reared by Dr. Savage-Rumbaugh
increasingly assumed a variety of duties for the purpose of demonstrating their abilities to
outsiders. (Savage-Rumbaugh Supp. Aff. at §33). When outsiders were present, they would
assume a responsibility to do things that were more “human-like.” (1d. at 119, 133).

It was in the conscious awareness of the bonobos and chimpanzees of the implicit
agendas and external goals of their Pan/Homo group that one could most clearly discern the
emergence of their capacity to assume duties and responsibilities in a human-like manner. (Id. at
133). They understood not only what they were doing, but why they were doing it. As is the case
with humans, their understanding increased with age and experience. (Id.). Similarly their
recognition of the degree to which persons who were outside their immediate Pan/Homo family
misunderstood them increased. They became highly creative in trying to reach across the divide
to even the most incredulous human beings. They slowed down their actions and sounds, they
exaggerated them, they repeated them, they blended sounds, gestures and lexigrams and they
waited till they noted that the humans were observing or their cameras were turned off before
they engaged them. While these were skills that the human members of the group could model,
they could never have been taught. Close observation of the behavior of others, while reflecting
on the intent of others, requires the knowledge that the “other” has a mind, that the contents of
two minds are not always the same, and that one must pay attention to the “attention” of the
other if one wishes to successfully redirect their perspectives, ideas, views, etc. (1d.).

Individual chimpanzees and bonobos vary widely in their interests and in the particular
capacities they sought to master, as do human children. (Savage-Rumbaugh Supp. Aff. at 118).
Often, if one chimpanzee or bonobo excels in some skill, those close in age seek to excel in other

skills; this demonstrates an awareness of their individual responsibility to fill a particular niche
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within the community to maximize group utility. (Id.). For example, Kanzi viewed himself as
the expert stone tool maker and the expert fire maker in the group. He felt it was his
responsibility to demonstrate these skills, and to practice them. He did not appreciate that
Panbanisha took this role, or was asked to take this role by humans in the name of research.
Panbanisha was the artist and story manufacturer, Elykia was the translator between languages,
Teco was the one who found a way to cheer up the group when their spirits were low, Matata
taught the skills of the forest, Nathan was the mediator between the worlds, P-Suke was the sex
symbol, Panzee was the puzzle resolver, Maisha was the show-off, Sherman was the leader, Lana
was the critic and Austin was the careful one. Each of these apes recognized the roles of the
others and “stood down” when the recognized expert set about to demonstrate these capacities
for human visitors. (1d.).

As language comprehension increases in the human or ape, it allows the intent, and
underlying behaviors, to be overtly expressed. (Savage-Rumbaugh Supp. Aff. at §25). As noted
above, chimpanzees and bonobos who acquire language are often asked to carry out duties and
responsibilities, and succeed. (Savage-Rumbaugh Supp. Aff. at §13). They routinely enter into
contractual agreements. (Id.). Capacities indicative of the chimpanzees’ ability to assume duties
and responsibilities and to make contractual agreements in the groups with which Dr. Savage-
Rumbaugh worked included:

a. A conscious awareness of the fundamental importance of fire,
accompanied by an understanding that fire is produced by a variety of
different kinds of activities.

1) A conscious awareness of the need to responsibly practice this skill
and to demonstrate it to human beings who place great value on it.

2) A conscious awareness of all the component skills required (finding
dry twigs and leaves, placing them in a pile, lighting them, adding

additional larger pieces of wood as fuel, not adding to much fuel
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and the need to keep the fire contained, the need to take to avoid
being burned, and the need to put the fire out, lest it spread).

3) A conscious awareness of the way in which fire alters the texture,
taste, and desirably of various foods, making some better and others
worse.

4) A conscious awareness of the properties and material required to
start fire, i.e., small dry sticks, paper, etc.

b. A conscious awareness of how to cook a meal as a human would,
accompanied by an understanding of the responsibility to practice this and
to demonstrate to human beings this ability. Within activities that dealt
with cooking, they were many sub-components they were willing to
demonstrate, including:

1)  Obtaining pots and pans

2)  Obtaining foods

3) Chopping foods

4)  Mixing and stirring foods

5) Heating foods

6) Serving foods

7)  Extracting juices

8)  Crushing seeds

9) Blending foods as they processed them through different stages
of heat

c.  Within their own social group they assumed responsibilities listed below:

1)  Teaching younger group members rules about food sharing
2) Teaching younger group members rules for how to interact with
human beings

3) Teaching younger group members about dangerous animals

o1



4)
5)

6)

7)

8)

9)

10)

11)

12)

13)

14)
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Protecting younger group members from dangerous animals
Teaching younger group members about dangerous objects
and/or locations in the environment

Protecting younger group members from dangerous objects
and/or locations in the environment

Conveying vital information to other group members about the
actions of humans as well as other group members that were out
of site

Teaching those members of the bonobo group who had little
human contact how to employ lexical symbols in communicative
exchanges with human

Teaching those group members who had little human contact
how to employ vocal symbols in exchanges with humans
Informing group members of any unusual or suspicious actions
on the part of humans

Informing group members of any unusual or suspicious actions
on the part of animals

Those who could comprehend spoken English assuming the
responsibility to translate for other members that were unable to
comprehend spoken English

Taking into account which members were not receiving sufficient
food from human caretakers who made their own rules about how
much food various bonobos were allowed and flaunting human
rules by hiding food for those members who were being underfed
Protecting young humans and young apes from falling or

engaging in activities that could lead to harm
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15)

16)

17)

18)

19)

20)

21)
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Seeing that needed items, such as blankets were distributed
among the group in a responsible manner

Conveying to human beings whom they trusted, information
regarding deceitful actions of other human beings

Conveying to human beings whom they trusted, information
regarding physical harm done to them by human beings who tried
to intimidate and frighten the bonobos by violent means
Reminding human beings of promises that had been made to
themselves or to other members of their own social group

Taking responsibility for care of dogs and making certain that
dogs were properly treated

Taking responsibility for care of orangutans and making requests
for their needs when the orangutans were unable to do so for
themselves

A conscious awareness of the importance painting and writing
serve as symbolic modes of expression. An understanding of the
need to paint in a manner that is interpretable by human beings,

and an ability to so do.

A conscious awareness of the importance of making and understanding

contractual agreements and promises (“If you do X I will do Y”, or “I do

Y, will you promise to do X?”) and to keep them. These agreements are

made linguistically and cover all manner of situations with both humans

and other chimpanzees. Examples include:

1)
2)

“If you promise to stay with me, we will go outdoors.”
“If you will watch Teco for me, while | go get tea, | will bring

you some.”
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4)
5)

6)

7)

8)

9)

10)
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“If you want some Austin’s Cheerios, please give some of your
peanuts to him.”

“If you promise not the tear up this computer, you may use it.”
“If you will show the visitors how to use the keyboard now, we
will go outdoors and make a fire later.”

“If you will promise to take care of the dog, I will let it play with
you.”

“If you will translate what Matata is saying, | will take you for a
car ride.”

“If you leave a written note in the sand, X will read it on another
day and leave here what you request.”

“If you are good and help me while the visitors are here they will
bring you a surprise.”

“If you are quiet, no one will know we are here and we can listen

to what they are saying.”

A conscious awareness that humans are expected to uphold their end of

contractual agreements and promises which they make to apes as well as

to one another.

A conscious awareness of the importance humans attach to being able to

tie knots and to link things together through this method.

A conscious awareness of the need to keep blankets and other nest-

building materials laundered and folded and an awareness of the need to

utilize clean blankets on the top side of the nest.

A conscious awareness of the importance humans place on the apes’

capacity to make stone tools, bone tools, and stick tools.

1)

A conscious awareness of the requirements of the various

properties of these different classes of tools (i.e. stick tools can be
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fashioned with hands and teeth, stone tools must be fashioned
with other stone, bones can be split lengthwise in a manner that
stone and wood cannot, etc.).
2) A conscious awareness of the uses to which tools of different
shapes can be addressed.
A conscious awareness of the need for child-care. This includes a great
sensitivity to the needs of infants, both those belonging to self and those
belonging to others. It includes a conscious monitoring of what the infant
can and cannot do, as well as what an infant can and cannot understand. It
demands a conscious understanding of the kinds of things that must be
done to ensure an infant’s safety. This includes an understanding that the
needs of human infants and bonobos differ considerably. (This skill was
not highly developed in Matata; however Panbanisha's monitoring of
infants and their requirements was essentially at the human level). This
care and caution is not only exhibited when the infant is in clear and
present danger (as is the case with most animal.). The care and caution is
exerted long before the infant becomes endangered.
A conscious awareness of the need to keep the living facility clean
according to human standards and to remove what humans designate as
trash. Also a conscious awareness of what USDA inspectors search as
demonstrated by helping to prepare for inspections (by hiding items they
might asked to be removed from the enclosures, etc.).
A conscious awareness of the importance of sharing food among group
members in an appropriate manner according to bonobo food rules as
taught by Matata who was wild-reared.
A conscious awareness that most human beings neither understand, nor

respect their capacity to employ symbols creatively and in contextually
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appropriate novel manners. They attempt to meet such persons more than
halfway, because they are keenly aware and understand that humans fail to
grasp that any kind of symbolic system except their own could be
symbolic or complex. Bonobos will go to great lengths to teach human
words, preferring to do so only in contextually appropriate meaningful
communicative contexts; because humans cannot grasp symbol meanings
devoid of context.

A conscious awareness that many humans fail to grasp that they
understand spoken words and sentences at a high level. They will take
great care to try and demonstrate this to humans in novel socially
appropriate contexts. They have learned that responding in “test”
situations, when humans repeat trials over and over, does little to convey
their actual abilities and desire to avoid these settings. Some apes
completely refuse them.

A conscious awareness of numerosity, which gives them a grasp of
numbers to twelve or more without actually counting. This can become
accompanied by an awareness of the human desire for counting, and some
apes have demonstrated behaviors that are true counting and reading.

A conscious awareness of, and interest in, similar to that of human
children, pretend play. This can be accompanied by a fascination with that
play. This can take the form of object play, as when figures (toys
representing apes) are engaged in actions of pretend attack. It can also take
the form of pretending to do things to others such as pretending to be
afraid, pretending to be angry, pretending to be asleep, pretending to hide,
pretending to be another entity (as in wearing a mask), or pretending not to
hear or see something obvious. This fascination can extend to pretending

to do things to other chimpanzee and/or bonobos to determine if they
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understand the pretense; for example whether other bonobos or
chimpanzees understand that a plastic snake is not real, or that a person in
a gorilla suit is not a gorilla.

p. A conscious awareness of the power of deceit. This includes knowledge of
*good” and “bad” and the capacity to label one’s own actions as belonging
to one or the other of these categories.

g. A conscious awareness of their ability to plan and co-ordinate group
actions. This can be as simple as making a plan to make a fire and being
sure that the needed items are packed, or as complex as making a plan to
attack human beings who are perceived as deceitful or devious. Such plans
are exchanged vocally and coordinated across space and time.

r. A conscious awareness of the need to attempt to form connections with
human beings on levels that human beings can understand. As experience
with a variety of humans began to take place, the apes recognized that they
needed to stretch their communicative competencies to try and enable
human beings to understand their communications, their rules, and their
view of what moral treatment entailed.

(Savage-Rumbaugh Supp. Aff. at 119).

C. NATIONAL INSTITUTION OF HEALTH STUDIES AND SAVE THE
CHIMPS

On June 26, 2013, the National Institutes of Health (*NIH”) announced the agency’s
decisions with respect to recommendations concerning the use of chimpanzees in NIH-supported
research by The Working Group on the Use of Chimpanzees in NIH-Supported Research within
the Council of Councils’ Recommendation. (Affidavit of Steven M. Wise (“Wise Aff.””) annexed
as Exhibit A) (Stanley). These included acceptance of the following recommendations of The

Working Group:

57



745

1. Working Group Recommendation EAL1: “Chimpanzees must have the opportunity to live
in sufficiently large, complex, multi-male, multi-female social groupings, ideally
consisting of at least 7 individuals. Unless dictated by clearly documented medical or
social circumstances, no chimpanzee should be required to live alone for extended
periods of time. Pairs, trios, and even small groups of 4 to 6 individuals do not provide
the social complexity required to meet the social needs of this cognitively advanced
species. When chimpanzees need to be housed in groupings that are smaller than ideal for
longer than necessary, for example, during routine veterinary examinations or when they
are introduced to a new social group, this need should be regularly reviewed and
documented by a veterinarian and a primate behaviorist.” (Wise Aff. Ex. A, p. 5)
(Stanley).

2. Working Group Recommendation EA4: “Chimpanzees should have the opportunity to
climb at least 20 ft (6.1m) vertically. Moreover, their environment must provide enough
climbing opportunities and space to allow all members of larger groups to travel, feed,
and rest in elevated spaces.” (Id. at Ex. A. pp. 8-9).

3. Working Group Recommendation EAS5: “Progressive and ethologically appropriate
management of chimpanzees must include provision of foraging opportunities and diets
that are varied, nutritious, and challenging to obtain and process.” (Id. at Ex. A, pp. 9-10).

4. Working Group Recommendation EA6: “Chimpanzees must be provided with materials
to construct new nests on a daily basis.” The NIH accepted this recommendation. (Id. at
Ex. A, pp. 10-11).

5. Working Group Recommendation EA8: “Chimpanzee management staff must include
experienced and trained behaviorists, animal trainers, and enrichment specialists to foster
positive human-animal relationships and provide cognitive stimulation[.]” (Id. at Ex. A,
pp. 11-12).

Sitting on 190 acres in Fort Pierce, Florida, Save the Chimps provides permanent homes

for roughly 260 chimpanzees on twelve three-to-five-acre open-air islands that contain hills and
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climbing structures and that provide the opportunity for the chimpanzees to make choices about
their daily activities. (Affidavit of Molly Polidoroff (“Polidoroff Aff.”) at {7, 110). Chimpanzees
who previously lived alone or in very small groups for decades become part of large and natural
chimpanzee families. (Id. at 7). Grass, palm trees, hills, and climbing structures allow the
chimpanzees places to run and roam, visit with friends, bask in the sun, or curl up in the shade,
or whatever else they may wish to do. (Id. at §10). Save the Chimps has over fifty employees
including two full time veterinarians that provide twenty-four-hour coverage with a support staff
of technicians and assistants. (Id. at 9, 115)

I11. ARGUMENT

A. THE NhRP HAS STANDING TO BRING THIS HABEAS CORPUS
PETITION.

Anglo-American law has long recognized that third parties may bring habeas corpus
cases on behalf of detained third parties. CPLR 7002(a) provides: “[a] person illegally
imprisoned or otherwise restrained of liberty within the state, or one acting on his behalf . . . may
petition without notice for a writ of habeas corpus to inquire into the cause of such detention and
for deliverance.” (emphasis added). E.g., Somerset v. Stewart, Lofft 1, 98 Eng. Rep. 499 (K.B.
1772) (unrelated third parties sought common law writ of habeas corpus on behalf of black slave
imprisoned on a ship); Case of the Hottentot Venus, 13 East 185, 104 Eng. Rep. 344 (K.B. 1810)
(Abolitionist Society sought common law writ of habeas corpus to determine whether an African
woman was being exhibited in London of her own free will).

Justice Jaffe correctly found that the NhRP had standing in Stanley, explaining as is
relevant here: “[a]s the statute places no restriction on who may bring a petition for habeas on
behalf of the person restrained, . . . petitioner has met its burden of demonstrating that it has
standing.” Stanley, 16 N.Y.S.3d at 905. This ruling is supported by a long line of New York
cases recognizing broad common law next friend representation in habeas corpus cases. See
Lemmon v. People, 20 N.Y. 562 (1860) (as he had in other cases, the free black abolitionist dock

worker, Louis Napoleon, sought a writ of habeas corpus on behalf of eight detained slaves with
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whom he had no relationship); Holzer v. Deutsche Reichsbahn Gesellschaft, 290 N.Y.S. 181, 192
(Sup. Ct. 1936) (“In 1852 Mrs. Lemmon, of Virginia, proceeded to Texas via New York, with
eight negro slaves. . . . Upon her arrival in New York a free negro, as next friend, obtained a writ
of habeas corpus which was sustained.”), aff'd in part, modified in part, 277 N.Y. 474 (1938); In
re Kirk, 1 Edm. Sel. Cas. 315 (N.Y. Sup. Ct. 1846) (as he would in Lemmon, supra, the dock
worker, Louis Napoleon, sought a writ of habeas corpus on behalf of a slave with whom he had
no relationship); McLeod, 3 Hill at 647 note j (“every Englishman . . . imprisoned by any
authority . . . has an undoubted right, by his agents or friends, to . . . obtain a writ of habeas
corpus”) (citations omitted, emphasis added). See also People ex rel. Turano v. Cunningham, 57
A.D.2d 801 (1st Dept. 1977) (habeas corpus petition filed by “next friend” of incarcerated
inmate); State v. Lascaris, 37 A.D.2d 128 (4th Dept. 1971); People ex rel. Hubert v. Kaiser, 150
A.D. 541, 544 (1st Dept. 1912) (habeas corpus petition filed by “next friend” of incarcerated
inmate); People ex rel. Sheldon v. Curtin, 152 A.D. 364 (4th Dept. 1912) (habeas corpus petition
filed by “next friend” of woman detained at the Western House of Refuge for Women); People
ex rel. Rao v. Warden of City Prison, 11 N.Y.S.2d 63 (Sup. Ct. 1939) (habeas corpus petition
filed by “next friend” of prisoner). The NhRP therefore has standing to seek a writ of habeas
corpus and order to show cause on behalf of Tommy.

B. VENUE IS PROPER IN NEW YORK COUNTY.

Against a claim of improper venue, Justice Jaffe ruled that venue was proper in New
York County, despite the fact that Hercules and Leo were being detained in Suffolk County.
Stanley, 16 N.Y.S.3d at 905-07. CPLR 7002(b) provides, in relevant part: “a petition for the writ
shall be made to: 1. the supreme court in the judicial district in which the person is detained;
or ... 3. any justice of the supreme court[.]” (emphasis added). See also People v. Hanna, 3
How. Pr. 39, 41-43 (N.Y. Sup. Ct. 1847) (*“a justice of the supreme court has power, under the
provisions of the statute, to allow this writ, notwithstanding there may be an officer in the county
where the relator is alleged to be restrained of his liberty, authorised to exercise the same

power”).
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The Stanley order to show cause was properly made returnable to New York County just
as an order to show cause would properly be made returnable to New York County in the present
case. Pursuant to CPLR 7004(c), a writ must be returnable to the county in which it is issued
except: a) where the writ is to secure the release of a person from a “state institution,” it must be
made returnable to the county of detention; or b) where the petition was made to a court outside
of the county of detention, the court may make the writ returnable to such county. In Stanley,
Justice Jaffe properly found that Hercules and Leo were not being detained in a “state
institution” within the meaning of 7004(c), even though Hercules and Leo were being detained in
a state educational facility, because that section applies only to state institutions that incarcerate
inmates or institutionalize mental patients; otherwise the writ should normally be returned to the
county of issuance. 16 N.Y.S.3d at 907. See Hogan v. Culkin, 18 N.Y.2d 330, 333 (1966);
Application of Holbrook, 220 N.Y.S.2d 382, 384 (Sup. Ct. 1961). The “purpose of the rule is to
relieve the wardens of State prisons of having to transport the inmates to a county other than the
county of detention and incur travel expenses to distant courthouses.” People ex rel. Cordero v.
Thomas, 329 N.Y.S.2d 131, 133-34 (Sup. Ct. 1972) (return was not required to be made in the
county of detention in an Adolescent Remand Shelter, as the “relator is not being detained in a
State prison” and thus, the “writ was properly issued and made returnable in Kings County”). See
also State ex rel. Cox v. Appelton, 309 N.Y.S.2d 290, 292 (Sup. Ct. 1970) (holding that a state-
run training school for children was not a “state institution” within the meaning of the rule and
thus, the writ was properly returned to the county where the suit was filed). A fortiori, venue is
proper here because unlike Hercules and Leo, Tommy is not being detained in a state facility of
any kind, but in a private trailer park. As venue was proper in New York County in Hercules and
Leo’s case, it is proper here.

Furthermore, as with Hercules and Leo, the NhRP does not demand Tommy’s
production, but an order requiring Respondents to show cause, within the meaning of CPLR
7003(a), why Tommy “should not be released.” The provision regarding “state institutions” was

added to the statute solely to “obviate the administrative, security and financial burdens entailed
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in requiring prison authorities to produce inmates pursuant to such writs in a county other than
that in which they were detained[.]” Hogan, 18 N.Y.2d at 333 (citations omitted). None of those
concerns are present. See Appelton, 309 N.Y.S.2d at 292 (where habeas corpus action was
commenced by show cause order because petitioner’s production was not necessary, writ was
returnable to the county of filing rather than the county of detention).

Justice Jaffe rejected Respondents’ arguments to the contrary explaining:

Here, if issued, the writ would not be directed to a state prison warden.
Consequently, as “in all other cases,” the writ here is to be made returnable in the
county of issuance, namely, New York County. That the University is
denominated a “state-operated institution” in the Education Law is irrelevant.
Moreover, where no factual issues are raised, no one sought the production in
court of Hercules or Leo, and “[a]ll that remains is for the Court to issue its
decision,” a change of venue is not required. (Chaney v. Evans, 2013 WL
2147533 at *3, 2013 N.Y. Slip Op 31025[U] [Sup Ct, Franklin County 2013]
[even though petitioner administratively transferred to other county during
pendency of habeas proceeding and no longer detained in Franklin County,
change of venue not required] ).

16 N.Y.S.3d at 907-08. Justice Jaffe added: “In any event, ‘[s]o primary and fundamental’ is the
writ of habeas corpus ‘that it must take precedence over considerations of procedural orderliness
and conformity.” . . . And the Legislature was so concerned that judges issue valid writs that it
enacted a provision, unique in all respects, requiring that a judge or group of judges who refuse

to issue a valid writ must forfeit $1,000 to the person detained.” Id. (citations omitted).

C. NEITHER RES JUDICATA NOR COLLATERAL ESTOPPEL BARS THE
NhRP’S PETITION FOR A COMMON LAW WRIT OF HABEAS CORPUS
AND ORDER TO SHOW CAUSE.

In Stanley, Justice Jaffe ruled that neither issue preclusion nor claim preclusion barred the
NhRP’s second petition on behalf of Hercules and Leo. Id. at 908-10. The same applies to
Tommy’s case at bar. See People ex rel. Lawrence v. Brady, 56 N.Y. 182, 192 (1874); People ex
rel. Leonard HH v. Nixon, 148 A.D.2d 75, 79 (3d Dept. 1989); People ex rel. Sabatino v.
Jennings, 221 A.D. 418, 420 (4th Dept. 1927), aff'd, 246 N.Y. 624 (1927). CPLR 7003(b)
“continues the common law and present position in New York that res judicata has no

application to the writ.” ADVISORY COMMITTEE NOTES To CPLR 7003(b). Where “a writ of

62



750

habeas corpus has been dismissed and the prisoner continues to be held in custody, the prior
adjudication is held not to be a bar to a new application for a writ of habeas corpus, even though
the grounds may be the same as those previously passed upon.” Post v. Lyford, 285 A.D. 101,
104-05 (3d Dept. 1954). People ex rel. Butler v. McNeill, 219 N.Y.S.2d 722, 724 (Sup. Ct.
1961), was the petitioner’s fifth application for habeas corpus to the court, and in none of the
previous four was he successful. Nevertheless, the court ruled that “the ban of res judicata cannot
operate to preclude the present proceeding.” Id.

The rule “permitting relitigation . . . after the denial of a writ, is based upon the fact that
the detention of the prisoner is a continuing one and that the courts are under a continuing duty to
examine into the grounds of the detention.” Id. Therefore, “a court is always competent to issue a
new habeas corpus writ on the same grounds as a prior dismissed writ.” People ex rel. Anderson
v. Warden, New York City Correctional Instn. for Men, 325 N.Y.S.2d 829, 833 (Sup. Ct. 1971).
See Brady, 56 N.Y. at 191-92; Post, 285 A.D. at 104-05; Jennings, 221 A.D. at 420; Losaw V.
Smith, 109 A.D. 754 (3d Dept. 1905); In re Quinn, 2 A.D. 103, 103-04 (2d Dept. 1896), aff'd,
152 N.Y. 89 (1897); McNeill, supra. This is because “[c]onventional notions of finality of
litigation have no place where life or liberty is at stake[.]” Sanders v. United States, 373 U.S. 1, 8
(1963). The “inapplicability of res judicata to habeas, then, is inherent in the very role and
function of the writ.” 1d. See Post, 285 A.D. at 104-05.

A court is not required to issue a writ from a successive petition for a writ of habeas
corpus only if: (1) the legality of a detention has been previously determined by a court of the
State in a prior proceeding for a writ of habeas corpus, (2) the petition presents no ground not
theretofore presented and determined, and (3) the court is satisfied that the ends of justice will
not be served by granting it. CPLR 7003(b). In this case none of the elements are satisfied. See
Stanley, 16 N.Y.S.3d at 909 (“the governing statute itself poses no obstacle to this litigation™).

The legality of Tommy’s detention has not been determined in a prior proceeding for a
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writ of habeas corpus by a court of this State.'* Notwithstanding the fact that the NhRP was
granted an ex parte hearing on the issue of the availability of the common law writ of habeas
corpus to chimpanzees, the Fulton County Supreme Court refused to issue the requested Order to
Show Cause and therefore did not determine the legality of Tommy’s detention. (Habeas
Petition, Ex. 1). That alone is insufficient for preclusion, as Justice Jaffe noted, “[r]espondents
cite no authority for the proposition that a declined order to show cause constitutes a
determination on the merits, that it has any precedential value, or that a justice in one county is
precluded from signing an order to show cause for relief previously sought from and denied by
virtue of a justice in another county refusing to sign the order to show cause.” Stanley, 16
N.Y.S.3d at 909. The Third Department then affirmed the lower court ruling, without reaching
the legality of Tommy’s detention, on the erroneous and novel ground that a chimpanzee such as
Tommy is unable to shoulder duties and responsibilities and therefore is not a “person” for
purposes of demanding a common law writ of habeas corpus. Id. at 902. The NhRP now attaches
Supplemental Affidavits to its Habeas Petition demonstrating that chimpanzees such as Tommy
can shoulder duties and responsibilities. This Habeas Petition therefore presents new grounds
“not theretofore presented or determined” in the first petition filed by the NhRP on behalf of
Tommy in the Supreme Court, Fulton County.

Because the Fulton County Supreme Court refused to issue the order to show cause, the
NhRP was no more given the required full and fair opportunity to litigate the legal issue of
Tommy’s personhood than it was given a full and fair opportunity to litigate the legal
personhood of Hercules and Leo in Suffolk County. Stanley, 16 N.Y.S.3d at 909. See Allen v.
New York State Div. of Parole, 252 A.D.2d 691 (3d Dept. 1998) (court refused subsequent
petition as petitioner had been afforded “a full and fair opportunity . . . to litigate the issues”);

McAllister v. Div. of Parole of New York State, 186 A.D.2d 326, 327 (3d Dept. 1992) (court

" The burden is on the party asserting preclusion to demonstrate that any prior determination was on the
merits. Clark v. Scoville, 198 N.Y. 279, 283-84 (1910); Litz Enterprises, Inc. v. Stand. Steel Industries,
Inc., 57 A.D.2d 34, 38 (4th Dept. 1977).
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refused subsequent petition as petitioner “had a full and fair opportunity to litigate the timeliness
issue in the habeas corpus proceeding”).

Significantly, this second attempt to invoke a common law writ of habeas corpus on
behalf of Tommy is necessary only because the Third Department erroneously concluded the
NhRP was unable to invoke the writ of habeas corpus at all, infra. Most importantly, if the NnRP
is correct in its assertion of personhood and is refused the opportunity for a full and fair hearing,
Tommy will be condemned to a lifetime of imprisonment and suffer certain destruction of his
autonomy, social isolation, intellectual, emotional, and social stunting, severe emotional distress,

feelings of hopelessness, and more.

D. A PERSON ILLEGALLY IMPRISONED IN NEW YORK IS ENTITLED TO
A COMMON LAW WRIT OF HABEAS CORPUS.

The common law writ of habeas corpus “is deeply rooted in our cherished ideas of
individual autonomy and free choice.” Stanley, 16 N.Y.S.3d at 903-04. “[T]he parameters of
legal personhood have long been and will continue to be discussed and debated by legal
theorists, commentators, and courts, and will not be focused on semantics or biology, or even
philosophy, but on the proper allocation of rights under the law, asking, in effect, who counts
under our law.” Id. at 912 (citing Byrn, 31 N.Y.2d at 201). In sum, “person” has never been
synonymous with “human being.” Instead, it designates Western law’s most fundamental
category by identifying those entities capable of possessing legal rights.

The NhRP does not claim Respondents are violating any federal, state, or local animal
welfare law in the manner in which they are detaining Tommy. The issue in this case is not
Tommy’s welfare, any more than a human prisoner’s welfare is at issue when he is being
detained against his will in a habeas corpus case. The issue is whether Tommy, as an
autonomous and self-determining being, may be legally detained at all.

As this section will demonstrate, the New York common law of liberty is, like the
common law writ of habeas corpus itself, deeply rooted in autonomy. Stanley, 16 N.Y.S.3d at

903-04. It is a supreme common law value that trumps even the State’s interest in life, and is
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protected as a fundamental right that may be vindicated through a common law writ of habeas
corpus. New York common law equality forbids discrimination founded upon unreasonable
means or unjust ends, and protects Tommy’s common law right to bodily liberty free from unjust
discrimination. Tommy’s common law classification as a “legal thing,” rather than “legal
person,” rests upon the illegitimate end of enslaving him. Simultaneously, it classifies Tommy by
the single trait of being a chimpanzee, and then denies him the capacity to have any legal right.
This discrimination is so fundamentally inequitable it violates basic common law equality. The
New York legislature’s recognition that some nonhuman animals, such as chimpanzees, are
capable of having personhood rights by expressly allowing them to be trust “beneficiaries”
pursuant to EPTL 7-8.1 affirms that personhood may apply to natural entities other than human
beings.

1. “Person” is not synonymous with “human being,” but designates an entity with
the capacity for legal rights.

“[U]pon according legal personality to a thing the law affords it the rights and privileges
of a legal person[.]” Byrn, 31 N.Y.2d at 201 (citing John Chipman Gray, The Nature and Sources
of the Law, Chapter Il (1909) (“Gray”); Hans Kelsen, General Theory of Law and State 93-109
(1945); George Whitecross Paton, A Textbook of Jurisprudence 349-356 (4™ ed., G.W. Paton &
David P. Derham eds. 1972) (“Paton”); Wolfgang Friedman, Legal Theory 521-523 (5" ed.
1967)). Legal persons possess inherent value; “legal things,” possessing merely instrumental
value, exist for the sake of legal persons. 2 William Blackstone, Commentaries on the Laws of
England *16 (1765-1769).

“Whether the law should accord legal personality is a policy question[.]” Byrn, 31
N.Y.2d at 201 (emphasis added). “Legal person” is not a biological concept; it does not
“necessarily correspond” to the “natural order.” Id; see Stanley, 16 N.Y.S.3d at 916-17 (same). It
iS not synonymous with human being. Id. See Paton, supra, at 349-50, Salmond on
Jurisprudence 305 (12" ed. 1928) (“A legal person is any subject-matter other than a human

being to which the law attributes personality. This extension, for good and sufficient reasons, of
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the conception of personality beyond the class of human beings is one of the most noteworthy
feats of the legal imagination,”); IV Roscoe Pound, Jurisprudence 192-93 (1959). “Legal
personality may be granted to entities other than individual human beings, e.g. a group of human
beings, a fund, an idol.” George Whitecross Paton, A Textbook of Jurisprudence 393 (3" ed.
1964). “There is no difficulty giving legal rights to a supernatural being and thus making him or
her a legal person.” Gray, supra Chapter Il, 39 (1909), citing, among other authorities, those
cited in Byrn, supra.

The NhRP’s arguments, infra, that an autonomous being is entitled to the common law
right to bodily liberty protected by the common law writ of habeas corpus and CPLR Article 70,
both as a matter of common law liberty and common law equality, are the policy arguments
required by Byrn. See Stanley, 16 N.Y.S.3d at 911-12. The Court of Appeals’ use of the word
“policy” in Byrn encompasses not just what is good and bad, but what is right or wrong, meaning
“principle.” Benjamin N. Cardozo, The Nature of the Judicial Process 66 (Yale Univ. Press
1921) (“Ethical considerations can no more be excluded from the administration of justice ...
than one can exclude the vital air from his room and live.”), quoting John F. Dillon, The Laws
and Jurisprudence of England and America 18 (Little, Brown & Co. 1894), quoted by Roscoe
Pound, 27 HARVARD L. Rev. 731, 722 (1914). The common law of personhood is no different
than any other determination of the common law, which itself “consists of a few broad and
comprehensive principles founded on reason, natural justice, and enlightened public policy,
modified and adapted to all the circumstance of all the particular cases that fall within it.”
Norway Plains Co. v. Boston and Maine Railroad, 67 Mass (1 Gray) 263, 367 (1854) (Shaw,
CJ)

“Person” is a legal “term of art.” Wartelle v. Womens' & Children's Hosp., 704 So. 2d
778, 781 (La. 1997). Persons count in law; things don’t. See Note, What We Talk About When
We Talk About Persons: The Language of a Legal Fiction, 114 HARv. L. REv. 1745, 1746
(2001). “[T]he significant fortune of legal personality is the capacity for rights.” 1V Roscoe

Pound, Jurisprudence 197 (1959). “Person” has never been equated with being human and many
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humans have not been persons. “Person” may be narrower than “human being.” A human fetus,
which the Byrn Court acknowledged, 31 N.Y.2d at 199, “is human,” but did not characterize as a
Fourteenth Amendment “person.” See also Roe v. Wade, 410 U.S. 113 (1973). Human slaves
were not “persons” in New York State until the last slave was freed in 1827. Human slaves were
not “persons” throughout the entire United States prior to the ratification of the Thirteenth
Amendment to the United States Constitution in 1865. See, e.g., Jarman v. Patterson, 23 Ky.
644, 645-46 (1828) (“Slaves, although they are human beings . . . (are not treated as a person, but
(negotium), a thing”)."> Women were not “persons” for many purposes until well into the
twentieth century. See Robert J. Sharpe and Patricia I. McMahon, The Persons Case — The
Origins and Legacy of the Fight for Legal Personhood (2007). As Justice Jaffe noted in Stanley,
“Married women were once considered the property of their husbands, and before marriage were
often considered family property, denied the full array of rights accorded to their fathers,
brothers, uncles, and male cousins.” 16 N.Y.S.3d at 912 (citing Saru M. Matambanadzo,
Embodying Vulnerability: A Feminist Theory of the Person, 20 Duke J Gender L & Policy 45,
48-51 [2012]).

“Person” may designate an entity qualitatively different from a human being.
Corporations have long been “persons” within the meaning of the Fourteenth Amendment to the
United States Constitution. Santa Clara Cnty. v. Southern Pacific Railroad, 118 U.S. 394 (1886).
An agreement between the indigenous peoples of New Zealand and the Crown, p.10, 11 2.6, 2.7,
and 2.8, recently designated New Zealand’s Whanganui River Iwi as a legal person that owns its
riverbed.” The Indian Supreme Court has designated the Sikh’s sacred text as a “legal person.”
Shiromani Gurdwara Parbandhak Committee Amritsar v. Som Nath Dass, A.l.R. 2000 S.C. 421.

Pre-Independence Indian courts designated Punjab mosques as legal persons, to the same end.

2 E g., Trongett v. Byers, 5 Cow. 480 (N.Y. Sup. Ct. 1826) (recognizing slaves as property), Smith v.
Hoff, 1 Cow. 127, 130 (N.Y. 1823) (same); In re Mickel, 14 Johns. 324 (N.Y. Sup. Ct. 1817) (same);
Sable v. Hitchcock, 2 Johns. Cas. 79 (N.Y. Sup. Ct. 1800) (same).

B WHANGANUI IWI and THE CROWN (August 30, 2012), available at
http://nz01.terabyte.co.nz/ots/DocumentLibrary%5CWhanganuiRiverAgreement.pdf (last viewed
September 3, 2015).
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Masjid Shahid Ganj & Ors. v. Shiromani Gurdwara Parbandhak Committee, Amritsar, A.l.R
1938 369, para, 15 (Lahore High Court, Full Bench). A pre-Independence Indian court
designated a Hindu idol as a “person” with the capacity to sue. Pramath Nath Mullick v.
Pradyunna Nath Mullick, 52 Indian Appeals 245, 264 (1925).

In short, the struggles over the legal personhood of human fetuses,* slaves,*® Native
Americans,'® women,*” corporations,'® and other entities have never been over whether they are
human, or anything other than whether justice demands that they “count.” See Stanley,16
N.Y.S.3d at 912 (“the parameters of legal personhood have long been and will continue to be
discussed and debated by legal theorists, commentators, and courts, and will not be focused on
semantics or biology, or even philosophy, but on the proper allocation of rights under the law,
asking, in effect, who counts under our law”). As to who “counts,” Justice Jaffe explained that
the “concept of legal personhood, that is, who or what may be deemed a person under the law,
and for what purposes, has evolved significantly since the inception of the United States.” Id.
Not “very long ago, only caucasian male, property-owning citizens were entitled to the full
panoply of legal rights under the United States Constitution.” Id. See also id. at 912 (“For
purposes of establishing rights, the law presently categorizes entities in a simple, binary, ‘all-or-
nothing’ fashion. . . . Animals, including chimpanzees and other highly intelligent mammals, are

considered as property under the law.”). Justice Jaffe opined that “‘[i]f rights were defined by

“ Roe, 410 U.S. 113; Byrn, 31 N.Y.2d 194.

1> Compare Trongett v. Byers, 5 Cow. 480 (N.Y. Sup. Ct. 1826) (recognizing slaves as property), Smith v.
Hoff, 1 Cow. 127, 130 (N.Y. 1823) (same), In re Mickel, 14 Johns. 324 (N.Y. Sup. Ct. 1817) (same);
Sable v. Hitchcock, 2 Johns. Cas. 79 (N.Y. Sup. Ct. 1800) (same) with Lemmon, 20 N.Y. 562 (slaves are
free) and Somerset, 98 Eng. Rep. at 510 (slavery is “so odious that nothing can be suffered to support it
but positive law™) (emphasis added).

18 United States ex rel. Standing Bear v. Crook, 25 F. Cas. 695, 697 (D. Neb. 1879) (Over the objections
of the United States, Native Americans were deemed “persons” within the meaning of the Federal Habeas
Corpus Act).

" In re Goodell, 39 Wis. 232, 240 (1875) (women could not be lawyers); Blackstone, Commentaries on
the Law of England *442 (1765-1769) (“By marriage, the husband and wife are one person in law: that is
the very being or legal existence of the woman is suspended during the marriage . . . 7).

8 While corporations are Fourteenth Amendment “persons,” Santa Clara, 118 U.S. 394, they are not
protected by the Fifth Amendment’s Self-Incrimination Clause. Bellis v. United States, 417 U.S. 85
(1974).
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who exercised them in the past, then received practices could serve as their own continued
justification and new groups could not invoke rights once denied.”” Id. (citing Obergefell v.
Hodges, 135 S.Ct. 2602 (2015)).'°

That Tommy is a chimpanzee does not necessarily mean that he may never count as a
person. Who is deemed a person is a “matter which each legal system must settle for itself.”
Byrn, 31 N.Y.2d at 202 (quoting Gray, supra, at 3). The historic question is whether Tommy
“counts” for the purpose of a common law writ of habeas corpus. In the following sections, the
NhRP will demonstrate that, both as a matter of New York common law liberty and common law
equality, Tommy should “count” and be recognized as a legal person possessed of the common
law right to bodily liberty that the common law of habeas corpus protects.

2. The Third Department’s Lavery decision does not bind this Court.

The Third Department’s Lavery decision that limits “persons” to those who can shoulder
duties and responsibilities does not bind this Court. A court’s determination becomes “binding”
only when it involves “settled principles of law and legal issues.” State v. Moore, 298 A.D. 2d
814, 815 (3d Dept. 2002). E.g., Samuels v. High Braes Refuge, Inc., 8 A.D.3d 1110, 1111 (4th
Dept. 2004); Killeen v. Crosson, 218 A.D. 2d 217, 220 (4th Dept. 1996). Lavery did not involve
a settled principle of law or legal issue for the following reasons.

First, Lavery’s assertion that a chimpanzee may not be a legal person for purposes of a
common law writ of habeas corpus and Article 70 because he is unable to shoulder duties and
responsibilities was wrong as a matter of law. In his letter brief to the Court of Appeals in
support of the NhRP’s motion for further review, Harvard Law School Professor Laurence H.
Tribe noted that “the lower courts fundamentally misunderstood the purpose of the common law
writ of habeas corpus” and “reached its conclusion on the basis of a fundamentally flawed
definition of legal personhood.” Letter Brief of Amicus Curiae Laurence H. Tribe, at 1, a true

and correct copy of which is attached to the Habeas Petition as Exhibit 6. In his letter brief to the

9 Similarly, Justice Cardozo noted that the personhood of corporations was the product of logic and not
history, Benjamin N. Cardozo, The Nature of the Judicial Process 53 (Yale Univ. Press 1921).
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Court of Appeals, Professor Justin Marceau stated: “This may be one of the most important
habeas corpus issues in decades and the lower court’s resolution of the matter is in fundamental
tension with core tenets of the historical writ of habeas corpus.” Letter Brief of Amicus Curiae
Justin Marceau, at 3, a true and correct copy of which is attached to the Habeas Petition as
Exhibit 7. Taken together, it is clear that Lavery does not enunciate a settled principle of law or
legal issue.

Second, though the Fourth Department decided Presti a month after the Third
Department decided Lavery, it failed to cite Lavery for the proposition that a chimpanzee could
not be a “person” for the purpose of a common law writ of habeas corpus, or for any other
proposition. Instead, the Presti court twice suggested, without deciding, that it might agree with
the NhRP’s claim that Tommy was a “person” for the purpose of Article 70, stating,
“[r]egardless of whether we agree with petitioner’s claim that Tommy is a person within the
statutory and common law definition of the writ . . .” and “even assuming, arguendo, that we
agreed with petitioner that Tommy should be deemed a person for the purpose of the application
...7 124 A.D.3d at 1335. The Presti court would not have said these things if the issue of
chimpanzees not being persons for the purpose of habeas corpus was settled.

Third, Lavery directly conflicts with the decision of the Court of Appeals in Byrn, 31
N.Y. 2d 194. As noted, in Byrn, the Court of Appeals made clear that the determination of
personhood is a matter of public policy, not biology (in Byrn a fetus was declared both human
and not a person). Id. at 201. Lavery erroneously concluded that only a human could be a
“person,” and as a result, failed to address the detailed public policy analysis in favor of
personhood that the NhRP proffered in its brief and that Byrn required. 124 A.D.3d at 148-53.
When faced with a choice of being bound by the Court of Appeals decision in Byrn, which
demands that a decision regarding personhood be made only after a careful public policy
analysis, or the conflicting decision of the Third Department in Lavery, which makes personhood

a mere biological decision, this Court must be bound by Byrn.
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3. Lavery was wrongly decided.

a. The ability to shoulder duties and responsibilities is not, and has
never been, necessary for legal personhood, especially for the
purpose of a common law writ of habeas corpus.

Lavery is an outlier. It was the first decision in Anglo-American history to hold that an
inability to shoulder duties and responsibilities is a sufficient ground for denying a fundamental
common law right to an individual (except in the interest of the individual’s own interest), much
less an autonomous, self-determining entity who is seeking the relief of a common law writ of
habeas corpus. The Lavery court wrote that “animals have never been considered persons for the
purpose of habeas corpus relief, nor have they been explicitly considered as persons or entities
for the purpose of state or federal law.” Lavery, 124 A.D.3d at 150. However, that is because no
federal or state court had ever rejected the claim of personhood on behalf of an autonomous and
self-determining nonhuman animal for the purpose of seeking common law habeas corpus relief,
as no such claim had ever been presented. Moreover, New York expressly allows nonhuman
animals to be trust beneficiaries and provides for an enforcer for a nonhuman animal beneficiary
who “performs the same function as a guardian ad litem for an incapacitated person[.]” In re
Fouts, 677 N.Y.S.2d 699, 700 (Sur. Ct. 1998). See argument, infra at Section IlI-E-4. The
legislature’s refusal to condition the personhood of nonhuman animal beneficiaries upon their
ability to shoulder duties and responsibilities, directly contradicts the Third Department’s
assertion that legal personhood in New York is premised upon the ability to shoulder duties and
responsibilities and that no nonhuman animal may be a “person” for any purpose.

Moreover, none of the cases the Third Department cited supported its proposition quoted
above. The decisions were all “standing” cases that were dismissed pursuant to Article 111 of the
United States Constitution or because the specific definition of “person” provided by the
enabling statute did not include nonhuman animals. Not one case involved common law claims,
as in the case of Tommy or any of the other imprisoned chimpanzees; all involved statutory or

constitutional interpretation. In Lewis v. Burger King, 344 Fed. Appx. 470 (10th Cir. 2009), the

72



760

pro se plaintiff, untrained in law, claimed her service dog had been given Article 111 standing to
sue under the Americans with Disabilities Act of 1990, a claim the federal court properly
rejected. In Cetacean Community v. Bush, 386 F. 3d 1169 (9th Cir. 2004), the federal court held
that all the cetaceans of the world had not been given Article 11l standing to sue under the
Federal Endangered Species Act and were not “persons” within that statute’s definition of
“person.” In Tilikum ex rel. People for the Ethical Treatment of Animals, Inc. v. Sea World Parks
& Entertainment, 842 F. Supp.2d 1259 (S.D. Cal. 2012), the federal district court held that the
legislative history of the Thirteenth Amendment to the United States Constitution (which, unlike
the Fourteenth Amendment, does not contain the word “person”) makes clear that it was only
intended to apply to human beings. Finally, in Citizens to End Animal Suffering & Exploitation,
Inc. v. New England Aquarium, 836 F. Supp. 45 (D. Mass. 1993), the federal district court
dismissed the case on the ground of Article 111 standing, stating that a dolphin was not a “person”
within the meaning of Section 702 of Title 5 of the Federal Administrative Procedures Act.

The courts in the above cases however, agreed that a nonhuman animal could be a
“person” if Congress so intended, but concluded that, with respect to the statutes or constitutional
provisions involved in these cases, Congress had not so intended. Lewis, 344 Fed. Appx. at 472;
Cetacean Community, 386 F.3d at 1175-1176; Tilikum, 842 F. Supp.2d at 1262, n.1; Citizens to
End Animal Suffering & Exploitation, Inc., 842 F. Supp.2d at 49.

The NhRP, which was an amicus curiae in the Tilikum case supra, and whose counsel
was plaintiff’s counsel in Citizens to End Animal Suffering & Exploitation, Inc., supra, did not
bring the cases of Tommy, Kiko, and, Hercules or Leo in a federal court subject to Article 1.2
Nor, importantly, did the NhRP base its claims on federal or state statutes or on constitutional
provisions. It instead sought a New York writ of habeas corpus, which substantively is entirely a

matter of common law. See Lavery, 124 A.D.3d at 150 (“we must look to the common law

% The NhRP (under its former name of The Center for the Expansion of Fundamental Rights, Inc.) filed
an amicus brief in the Tilikum case in which it argued that the capacity of the orcas to sue should be
determined by their domicile, as the Court in Citizens to End Animal Suffering & Exploitation, Inc., 842
F. Supp.2d at 49, had stated.
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surrounding the historic writ of habeas corpus to ascertain the breadth of the writ’s reach™);
CPLR 7001 (“the provisions of this article are applicable to common law or statutory writs of
habeas corpus”).

Similarly, none of the three cited cases supported the Third Department’s statement that
“habeas corpus has never been provided to any nonhuman entity,” Lavery, 124 A.D.3d at 150, if
what that court meant was that no entity that could possibly be detained against its will has ever
been denied a writ of habeas corpus. In United States v. Mett, 65 F. 3d 1531, 1534 (9th Cir.
1995), the federal court permitted a corporation to utilize a writ of coram nobis. In Waste
Management of Wisconsin, Inc. v. Fokakis, 614 F. 2d 138, 140 (7th Cir. 1980) the federal court
refused to grant habeas corpus to a corporation solely “because a corporation’s entity status
precludes it from being incarcerated or ever being held in custody.” In Sisquoc Ranch Co. v.
Roth, 153 F. 2d 437, 439 (9th Cir. 1946), the federal court held that the fact that a corporation
has a contractual relationship with a human being did not give it standing to seek a writ of habeas
corpus on its own behalf. Finally, in Graham v. State of New York, 25 A.D.2d 693 (3d Dept.
1966), the Court stated that the purpose of a writ of habeas corpus is to free prisoners from
detention, not to secure the return of inanimate personal property, which was the relief
demanded.?! In sum, no nonhuman who could possibly be imprisoned has ever demanded the
issuance of a writ of habeas corpus, whether common law or statutory in the United States.

The reason there is no precedent for treating nonhuman animals as persons for the
purpose of securing habeas corpus relief then is not because the claim has been rejected by the
courts. It is because no nonhuman entity capable of being imprisoned (unlike a corporation),
certainly not a nonhuman animal, and most certainly not an autonomous, self-determining being
such as a chimpanzee, has ever demanded a writ of habeas corpus. The NhRP’s cases are the first

such demands ever made on behalf of a nonhuman animal in a common law jurisdiction. But the

2! The court in Graham relied on People ex rel. Tatra v. McNeill, 19 A.D.2d 845, 846 (2d Dept. 1963),
which held that habeas corpus could not be used to secure the return of an inmate’s funds. There was no
argument that the money was a legal person in McNeill, whereas here, the NhRP has provided ample legal
and scientific evidence that a chimpanzee has sufficient qualities for legal personhood.
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novelty of their claim is no reason to deny Tommy, or any of the imprisoned chimpanzees,
habeas corpus relief. See, e.g., Crook, 25 F. Cas. at 697 (that no Native American had previously
sought relief pursuant to the Federal Habeas Corpus Act did not foreclose a Native American
from being characterized as a “person” and being awarded the requested habeas corpus relief);
Somerset v. Stewart, Lofft 1, 98 Eng. Rep. 499 (K.B. 1772) (that no human slave had ever been
granted a writ of habeas corpus was no obstacle to the court granting one to the slave petitioner);
see also Lemmon, 20 N.Y. 562.
In Lavery, 124 A.D.3d at 151, the court wrote:

[T]he ascription of rights has historically been connected with the imposition of
societal obligations and duties. Reciprocity of rights and responsibilities stems
from principles of social contract, which inspired the ideals of freedom and
democracy at the core of our system. (see Richard L. Cupp, Jr., “Children,
Chimps, and Rights: Arguments from ‘Marginal’ Cases,’” 45 Ariz. St. LJ 1, 12-14
(2013); Richard L. Cupp, Jr., “Moving Beyond Animal Rights: A Legal
Contractualist Critique,” 46 San Diego L. Rev. 27, 69-70 (2009); see also Matter
of Gault, 387 U.S. 1, 20-21 (1967); United States v. Barona, 56 F.3d 1087, 1093-
1094 (9th Cir. 1995), cert. denied 516 US 1092 (1996). Under this view, society
extends rights in exchange for an express or implied agreement of its members to
submit to social responsibilities. In other words, “Rights [are] connected to moral
agency and the ability to accept societal responsibility for [those] rights” (Richard
L. Cupp Jr., “Children, Chimps, and Rights: Arguments from ‘Marginal Cases,””
45 Ariz. St. LJ 1, 13 (2013); Richard L. Cupp, Jr., “Moving Beyond Animal
Rights: A Legal Contractualist Critique,” 46 San Diego L. Rev. 27, 69 (2009).

The Gault court merely stated that “[d]Jue process of law is the primary and indispensable
foundation of individual freedom. It is the basic and essential term in the social compact which
defines the rights of the individual and delimits the powers which the state may exercise.” 387
U.S. at 20-21. There is no relevance to the case at bar. In United States v. Barona, 56 F.3d at
1093-94, the Ninth Circuit merely noted that resident aliens of the United States

must first show that they are among the class of persons that the Fourth
Amendment was meant to protect . . . The Fourth Amendment therefore protects a
much narrower class of individuals than the Fifth Amendment. Because our
constitutional theory is premised in large measure on the conception that our
Constitution is a “social contract” [citation omitted], “the scope of an alien's rights
depends intimately on the extent to which he has chosen to shoulder the burdens
that citizens must bear.” [citations omitted] . . . “Not until an alien has assumed
the complete range of obligations that we impose on the citizenry may he be
considered one of ‘the people of the United States’ entitled to the full panoply of
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rights guaranteed by our Constitution.” [citation omitted]. The term “People of the
United States” includes “American citizens at home and abroad” and lawful
resident aliens within the borders of the United States “who are victims of actions
taken in the United States by American officials [citation omitted] (emphasis in
original). It is yet to be decided, however, whether a resident alien has undertaken
sufficient obligations of citizenship or has “otherwise developed sufficient
connection with this country” [citation omitted] to be considered one of the
“People of the United States” even when he or she steps outside the territorial
borders of the United States.

This case is not relevant to the case at bar because it: (1) deals with an interpretation of the
United States Constitution, rather than New York common law, and (2) concerns the
interpretation of the constitutional phrase “the People of the United States,” not the New York
common law meaning of the term “person,” which is the issue in the case at bar. Finally, the two
law review articles cited by the Lavery court do not rely upon law or legal reasoning, but merely
set forth Professor Cupp’s personal preference for an exceedingly narrow branch of
philosophical theory of contractualism that arbitrarily excludes every nonhuman animal, while
including every human being, in support of which he cites no cases.”? This caused the Third
Department similarly to arbitrarily exclude every nonhuman animal, while including every
human being.

Moreover, the writ of habeas corpus has always been applied to aliens and others who
may not be a part of the fictitious “social contract.” In Rasul v. Bush, 542 U.S. 466, 481, 482 &

n.11 (2004), the United States Supreme Court stated that:

Application of the habeas statute to persons®® detained at the base (in
Guantanamo) is consistent with the historical reach of the writ of habeas corpus.
At common law, courts exercised habeas jurisdiction over the claims of aliens
detained within sovereign territory of the realm, [n.11] See, e.g., King v. Schiever,
2 Burr. 765, 97 Eng. Rep. 551 (K.B.1759) (reviewing the habeas petition of a

2 Even contractualist philosophers may argue that it embraces nonhuman animals. E.g., Thomas M.
Scanlon, What We Owe Each Other 179, 183 (1998).

% The United States Supreme Court noted that, after the September 11, 2001 attack, “the President sent
U.S. Armed Forces into Afghanistan to wage a military campaign against al Qaeda and the Taliban
regime that had supported it. Petitioners in these cases are 2 Australian citizens and 12 Kuwaiti citizens
who were captured abroad during hostilities between the United States and the Taliban.” 542 U.S. at 470-
71. This Court may take judicial notice that not only were these petitioners not part of any “social
contract,” but the United States alleged they desired to destroy whatever social contract may exist. Still
they were eligible to seek a writ of habeas corpus.
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neutral alien deemed a prisoner of war because he was captured aboard an enemy
French privateer during a war between England and France); Sommersett v.
Stewart, 20 How. St. Tr. 1, 79-82 (K.B.1772) (releasing on habeas an African
slave purchased in Virginia and detained on a ship docked in England and bound
for Jamaica); Case of the Hottentot Venus, 13 East 195, 104 Eng. Rep. 344
(K.B.1810) (reviewing the habeas petition of a “native of South Africa” allegedly
held in private custody).

American courts followed a similar practice in the early years of the Republic.
See, e.g., United States v. Villato, 2 Dall. 379 (CC Pa. 1797) (granting habeas
relief to Spanish-born prisoner charged with treason on the ground that he had
never become a citizen of the United States); Ex parte D’Olivera, 7 F. Cas. 853
(No. 3,967) (CC Mass. 1813) (Story, J., on circuit) (ordering the release of
Portuguese sailors arrested for deserting their ship); Wilson v. Izard, 30 F. Cas.
131 (No. 131 (No. 17, 810); (Livingston, J., on circuit) (reviewing the habeas
petition of enlistees who claimed that they were entitled to discharge because of
their status as enemy aliens).

In Jackson v. Bulloch, 12 Conn. 38, 42-43 (1837), the Supreme Court of Connecticut noted that
the first section of the Connecticut Bill of Rights declares that “all men, when they form a social
contract, are equal in rights . . . seems evidently to be limited to those who are parties to the
social compact thus formed. Slaves cannot be said to be parties to that compact, or be
represented in it.” Despite being excluded from the social compact, the petitioner slave was freed
pursuant to a writ of habeas corpus. One can imagine numerous other cases where persons who
are not able because of culture or disability to be a part of our social compact, as chimpanzees
may be, or who may loathe the very existence of our social compact and wish to destroy it, are
nevertheless able to avail themselves of a common law writ of habeas corpus.

Moreover, “the words “duty,” “duties,” or “responsibility” do not appear in the Byrn
majority opinion, which concerned the issue of whether a fetus was a “person” within the
meaning of the Fifth and Fourteenth Amendments to the United States Constitution.?* This was
no accident. The Third Department ignored the Court of Appeals’ teaching of Byrn that

“Iw]hether the law should accord legal personality is a policy question.” 31 N.Y.2d at 201

 The words “duty,” “duties, or “responsibility” do not appear anywhere in the Second Department’s
Byrn opinion either, with the single exception of the court noting that a lower federal court had upheld a
restrictive abortion statute and stated that once human life has commenced, the constitutional protections
found in the Fifth and Fourteenth Amendments impose upon the State the duty of safeguarding it. Byrn v.
New York City Health & Hospitals Corp., 39 A.D.2d 600 (2d Dept. 1972).
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(emphasis added). “It is not true . . . that the legal order necessarily corresponds to the natural
order.” Id. “The point is that it is a policy determination whether legal personality should attach
and not a question of biological or ‘natural’ correspondence.” Id. (emphasis added). See Paton,
supra, at 349-50, Salmond on Jurisprudence 305 (12th ed. 1928) (“A legal person is any subject-
matter other than a human being to which the law attributes personality. This extension, for good
and sufficient reasons, of the conception of personality beyond the class of human beings is one
of the most noteworthy feats of the legal imagination.”).

As has been made clear in legal actions in other common law countries, an individual
may be a “person” without having the capacity to shoulder any duties or responsibilities. New
Zealand’s Whanganui River Iwi was designated a legal person though it has no duties or
responsibilities. The Sikh’s sacred text was designated as a legal person though it has no duties
or responsibilities. Mosques were designated as legal persons, though they had no duties or
responsibilities. A Hindu idol was designated as a “person” though it has no duties or
responsibilities.

Esteemed commentators cited both by the Byrn majority and the Indian Supreme Court
agree. “Legal personality may be granted to entities other than individual human beings, e.g. a
group of human beings, a fund, an idol.” George Whitecross Paton, A Textbook of Jurisprudence
393 (3" ed. 1964). Idols have no duties or responsibilities. Indeed, John Chipman Gray, cited by
the Byrn Court, makes clear that a “person” need not even be alive. “There is no difficulty giving
legal rights to a supernatural being and thus making him or her a legal person.” Gray, supra
Chapter I1, 39 (1909) (emphasis added). Such a being has no duties or responsibilities. As Gray

explained, there may also be

systems of law in which animals have legal rights . . . animals may conceivably be
legal persons . . . when, if ever, this is the case, the wills of human beings must be
attributed to the animals. There seems no essential difference between the fiction
in such cases and those where, to a human being wanting in legal will, the will of
another is attributed.
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Id. at 43 (emphasis added).?

The Third Department therefore erred in Lavery by failing to recognize that the decision
whether a chimpanzee such as Tommy is a “person” for the purpose of demanding a common
law writ of habeas corpus was entirely a policy question, and not a biological question. It further
failed to address the powerful uncontroverted policy arguments, based upon fundamental
common law values of liberty and equality, that the NhRP presented in great detail both in that
case, the Hercules and Leo cases, and in the case at bar.

Further, the Third Department in Lavery mistook the NhRP’s demand for the “immunity-
right” of bodily liberty, to which the ability to shoulder duties and responsibilities is irrelevant,
with a “claim-right.” Linking personhood to an ability to shoulder duties and responsibilities is
particularly inappropriate in the context of a common law writ of habeas corpus to enforce the
fundamental common law immunity-right to bodily integrity. The Third Department’s linkage of
the two caused it to commit a serious “category of rights” error by mistaking an “immunity-
right” for a “claim-right.” See generally, Wesley N. Hohfeld, Some Fundamental Legal
Conceptions as Applied in Judicial Reasoning, 23 YALE L. J. 16 (1913). The great Yale
jurisprudential professor, Wesley N. Hohfeld’s, conception of the comparative structure of rights
has, for a century, been employed as the overwhelming choice of courts, jurisprudential writers,
and moral philosophers when they discuss what rights are. Hohfeld began his famous article by
noting that “[o]ne of the greatest hindrances to the clear understanding, the incisive statement,
and the true solution of legal problems frequently arises from the express or tacit assumption that
all legal relations may be reduced to ‘rights’ and ‘duties’” and that “the term ‘rights’ tends to be
used indiscriminately to cover what in a given case may be a privilege, a power, or an immunity,

rather than a right in the strictest sense.” Id. at 28, 30.

® The New York Legislature recognized this when it enacted EPTL 7-8.1, which provided for an
“enforcer” to enforce the nonhuman animal beneficiary’s right to the trust corpus.
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With the greatest delicacy, Hohfeld gently pointed out, id. at 27, that even the
distinguished jurisprudential writer, John Chipman Gray, made the same mistake as did the Third

Department Court in his Nature and Sources of the Law.

In [Gray’s] chapter on “Legal Rights and Duties,” the distinguished author takes
the position that a right always has a duty as its correlative; and he seems to
define the former relation substantially according to the more limited meaning of
‘claim.” Legal privileges, powers, and immunities are prima facie ignored, and the
impression conveyed that all legal relations can be comprehended under the
conceptions, ‘right” and ‘duty.”?®

The reason is that a claim-right, which the NhRP did not demand in Lavery, in Presti, in
Stanley, or in the case at bar, is comprised of a claim and a duty that correlate one with the other.
Steven M. Wise, Rattling the Cage — Toward Legal Rights for Animals 56-57 (Perseus
Publishing 2000); Steven M. Wise, Hardly a Revolution — The Eligibility of Nonhuman Animals
for Dignity-Rights in a Liberal Democracy, 22 VERMONT L. Rev. 807-10 (1998). The most
conservative, but hardly the most common, way to identify which entity possesses a claim-right
is to require that entity to have the capacity to assert claims within a moral community. Steven
M. Wise, Rattling the Cage, at 57; Steven M. Wise, Hardly a Revolution, at 808-10. This is
roughly akin to the personhood test the Third Department applied in Lavery.

In neither Lavery, Presti, Stanley, nor in the case at bar, is the NhRP seeking a claim-
right for a chimpanzee. Instead it is seeking the fundamental immunity-right to bodily liberty that
is protected by a common law writ of habeas corpus. This immunity-right is what the United
States Supreme Court was referring to when it stated that “‘[t]he right to one's person may be
said to be a right of complete immunity: to be let alone.”” Union P. R. Co. v. Botsford, 141 U.S.
250, 251 (1891) (quoting Cooley on Torts 29) (emphasis added).

An immunity-right correlates not with a duty, but with a disability. Steven M. Wise,
Rattling the Cage, at 57-59; Steven M. Wise, Hardly a Revolution, at 810-815. Other examples

of fundamental immunity-rights are the right not to be enslaved guaranteed by the Thirteenth

% Gray’s error becomes obvious when one recalls that Gray also agreed that both animals and
supernatural beings could be “persons.” See Gray, supra at 10.
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Amendment to the United States Constitution, in which all others are disabled from enslaving
those covered by that Amendment, and the First Amendment right to free speech, which the
government is disabled from abridging. One need not be able to shoulder duties or
responsibilities to possess these fundamental rights to bodily liberty, freedom from enslavement,
and free speech.

The decision of the United States Supreme Court in Harris v. McRea, 448 U.S. 297, 316-
18, 331 (1980) illustrated the difference between a claim-right and an immunity-right. Eight
years prior to Harris, the United States Supreme Court in Roe v. Wade recognized a woman’s
immunity right to privacy and against interference by the state with her decision to have an
abortion in the earlier stages of her pregnancy. The Harris plaintiff claimed she therefore had the
right to have the state pay for an abortion she was unable to afford. The Supreme Court
recognized that the woman’s immunity-right to an abortion correlated with the state’s disability
to interfere in her decision to have the abortion; it did not correlate with the state’s duty to fund
the abortion. Therefore she had no claim against the state for payment for her abortion.

The NhRP argues that Tommy has the common law immunity-right to the bodily liberty
protected by the common law of habeas corpus. This fundamental immunity-right correlates
solely with the Respondents’ disability to imprison him. The existence or nonexistence of
Tommy’s ability to shoulder duties and responsibilities is entirely irrelevant; it is irrelevant to
every immunity-right. It is particularly inappropriate to demand that, for Tommy to possess the
fundamental immunity right to bodily liberty protected by the common law of habeas corpus, he
must possess the ability to shoulder duties and responsibilities, when this ability has nothing
whatsoever to do with his fundamental immunity-right to bodily liberty. It might make sense, for
example, if Tommy was seeking to enforce a common law contractual right. But the ability to
shoulder duties and responsibilities is not even a prerequisite for the claim-right of a “domestic
or pet” animal in New York, pursuant to EPTL 7-8.1 Furthermore, this statute actually does grant

not just Tommy, who is a beneficiary of a trust the NhRP created for him prior to the litigation,
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but every other “domestic or pet” animal in New York, the claim right to the money placed in the
trust to which that nonhuman animal is a named beneficiary.?’

The Third Department thus erred in requiring that a “person” for the purpose of securing
a common law writ of habeas corpus be capable of shouldering duties and responsibilities; in
practical terms, that the claimant be a human being. Lavery, 124 A.D.3d at 151-53. In arriving at
this conclusion, the court relied on inapposite cases, cited law review articles that endorse a
minority philosophical argument, and ignored not just EPTL 7-8.1, supra, but multiple teachings
of the New York Court of Appeals set forth in the Byrn case establishing that personhood is a

matter of public policy, supra.

b. The Third Department exceeded its authority by taking judicial
notice, without notice to the parties, that chimpanzees lack the
capacity to shoulder duties and responsibilities.

The Third Department further improperly took judicial notice of the alleged scientific fact
that chimpanzees lack the capacity to shoulder duties and responsibilities. Lavery, 124 A.D.3d at
151. See Hamilton v. Miller, 23 N.Y.3d 592, 603-04 (2014) (“scientific” facts are inappropriate
for judicial notice); TOA Const. Co. v. Tsitsires, 54 A.D.3d 109, 115 (1st Dept. 2008). A New
York court may only take judicial notice of facts “which everyone knows,” States v. Lourdes
Hosp., 100 N.Y.2d 208, 213 (2003) or which are common knowledge, notorious, or indisputable.
TOA Const., 54 A.D.3d at 115; People v. Darby, 263 A.D.2d 112, 114 (1st Dept. 2000); People
v. Jovanovic, 263 A.D.2d 182, 203 (1st Dept. 1999). Judicial notice of a fact is only proper when
adjudicative facts are commonly known to exist. Dollas v. W.R. Grace & Co., 225 A.D.2d 319,
320 (1st Dept. 1996). “Adjudicative facts” are “propositions of general knowledge which are
capable of immediate and accurate determination by resort to easily accessible sources of
indisputable accuracy.” Jack B. Weinstein, Harold Korn & Arthur R. Miller, New York Civil
Practice, § 4511.02 (2d Ed. 2005). See People v. Jones, 73 N.Y.2d 427, 431 (1989) (same). A

%" That “domestic or pet” animals in New York State are “persons” within the meaning of EPTL 7-8.1
does not necessarily mean they are purposes for any other reason, just as Tommy’s being a “person” for
the purpose of the common law writ of habeas corpus would not necessarily mean he is a “person” for
any other purpose.
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“court may only apply judicial notice to matters ‘of common and general knowledge, well
established and authoritatively settled, not doubtful or uncertain. The test is whether sufficient
notoriety attaches to the fact to make it proper to assume its existence without proof.”” Dollas,
225 A.D.2d at 320 (quoting Ecco High Frequency Corp. v. Amtorg Trading Corp., 81 N.Y.S.2d
610, 617 (N.Y. Sup. Ct. 1948) (“It is quite clear that within this rule the doctrine has no place in
this case.”).

That chimpanzees cannot shoulder duties and responsibilities is not an adjudicative fact,
but rather a scientific fact that requires proof through expert testimony. Judicial notice is
inappropriate in “scientifically complex cases. Hamilton, 23 N.Y.3d at 603-04. In Hamilton, the
Court of Appeals admonished, “[w]hat Hamilton really wanted was to have Supreme Court take
judicial notice of the fact that exposure to lead paint can cause injury. . . . But general causation,
at least in scientifically complex cases, is not such a fact. Hamilton needs to prove, through
scientific evidence, that exposure to lead-based paint can cause the injuries of which he
complains.” 1d. (citing Parker v. Mobil Oil Corp., 7 N.Y.3d 434, 448 (2006)). The Court added,
“[h]e cannot avoid that burden simply because Congress, in statutory preambles, has opined on
the dangers of lead-based paint.” Id. As it is inappropriate to take judicial notice of scientific
facts found in “statutory preambles,” id., it was inappropriate for the Third Department to take
judicial notice of scientific facts based solely upon two law review articles written by a lawyer,
who is not a scientist, neither of which even cited to any peer-reviewed scientific evidence of the
alleged incapacity of chimpanzees to shoulder duties and responsibilities. See Lavery, 124

A.D.3d at 151 (relying on two law review articles by Richard L. Cupp. Jr. for its conclusion).?

% Some facts considered “scientific” are appropriate for judicial notice. But they must be “notorious
facts” that cannot be disputed and are supported by reference “to sources of indisputable reliability.” In re
Perra, 827 N.Y.S.2d 587, 592 (Sup. Ct. 2006). For instance, in Perra, the court took “judicial notice that
smoking while pregnant has a harmful effect on the fetus, leading to the increased possibility of Sudden
Infant Death Syndrome, or SIDS, after the baby is born,” reasoning, “[i]t is well-established that
notorious facts relating to human life can be judicially noticed.” Id. (citing Prince, Richardson on
Evidence, § 2-204 et seq. (Farrell 11th ed.)). In so doing, the court based its notice on a number of
“indisputably reliable” sources including “the 2006 Surgeon General's Report On The Health
Consequences of Involuntary Exposure to Tobacco Smoke,” a “document created by the Office of the
Surgeon General and the U.S. Department of Health and Human Services.” The “Report collects and
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For a court to take judicial notice of a fact, the source of the underlying information must
be of “indisputable accuracy.” Crater Club v. Adirondack Park Agency, 86 A.D.2d 714, 715 (3d
Dept. 1982). The use of judicial notice as a substitute for foundation testimony should be limited
to those situations in which the records are so “patently trustworthy as to be self-authenticating.”
People v. Kennedy, 68 N.Y.2d 569, 577 (1986). Neither of the law review articles relied upon by
the Third Department is a source of “indisputable accuracy” nor “patently trustworthy as to be
self-authenticating” on the fact that chimpanzees lack the capacity to shoulder duties and
responsibilities. Id. See, e.g., TOA Const., 54 A.D.3d at 115. See also Robinson ex rel. Chapman
v. Bartlett, 95 A.D.3d 1531, 1536 (3d Dept. 2012).

Judicial notice by the Third Department was further inappropriate “because of the novelty
of the issue in this State.” Brown v. Muniz, 61 A.D.3d 526, 528 (1st Dept. 2009). In Brown, the
First Department refused to take judicial notice of the fact that a driver can react to an emergency
situation in less than a second because it was novel in New York State. Id. There is not a single
case in New York, or in any other state to the NhRP’s ’s knowledge, where a court has taken

judicial notice of the “fact” that chimpanzees cannot shoulder duties and responsibilities.?®

analyzes the vast amount of research, both past and current, performed in the area of tobacco smoking and
its effects on various aspects of health. The Surgeon General has released its report documenting the
health effects of tobacco smoke since 1977 (DHHS 2006 I). Since that time, the Surgeon General's report
has been much discussed and its findings much publicized in the years since, such that no reasonable
person could state their lack of awareness as to the deleterious effects of tobacco smoking.” Id. The court
even observed: “Indeed, the findings of the Surgeon General are so well-respected and well-publicized
that other nations, such as Great Britain, base their anti-smoking laws on the Surgeon General's reports.”
Id. (citations omitted). Respectfully, the same cannot be said of the Cupp articles.

# Assuming, arguendo, that the Third Department properly considered chimpanzees’ capacity for
shouldering duties and responsibilities appropriate for judicial notice, the Third Department’s sua sponte
judicial notice of that fact, without providing the NhRP notice or opportunity to be heard, deprived the
NhRP of its right to fundamental “fairness.” Brown, 61 A.D.3d at 528 (fairness “require[s] that we ‘afford
the parties the opportunity to be heard as to the propriety of taking judicial notice in the particular
instance.’”) (citing Prince, Richardson On Evidence 8 2-202 [Farrell 11th ed.])). “[Flundamental fairness
dictates that [the court] should provide the parties with advance notice of its intention to” take judicial
notice of facts. Chasalow v. Bd. of Assessors, 176 A.D.2d 800, 804 (2d Dept. 1991) (citing Richardson,
Evidence 8§ 14 [Prince 10th Ed]). See Am. Exp. Bank, FSB v. Bienenstock, 17 N.Y.S.3d 381, 2015 N.Y.
Misc. LEXIS 2116, *1-2 (2d Dept. 2015) (same). As the Third Department “did not give the parties
advance notice of its intention to take judicial notice, the court improperly considered the ‘facts’ of which
it took judicial notice.” 1d. See also Brown, 61 A.D.3d at 528 (“Here, neither party requested that we take
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c. If the capacity to shoulder duties and responsibilities is required for
habeas corpus personhood, then the NhRP has demonstrated that
Tommy possesses that capacity.

As argued, supra, the Third Department in Lavery erred in holding that the capacity to
shoulder duties and responsibilities is required for habeas corpus personhood. Even if this Court
agrees with the Third Department’s erroneous premise — that rights are contingent upon the
ability to shoulder duties and responsibilities — or disagrees but believes it is bound to follow that
court’s holding, it must still order Tommy discharged because the evidence presented in this case
shows that chimpanzees such as Tommy can shoulder duties and responsibilities. The NhRP has
amply demonstrated, supra at Section I1-B, that Tommy possesses the capacity to shoulder duties
and responsibilities and has otherwise met every fair requirement to be considered a “person” for
the purpose of demanding a common law writ of habeas corpus.

In the attached Supplemental Affidavits, some of the world’s greatest experts in
chimpanzee cognition set forth facts that conclusively demonstrate that chimpanzees such as
Tommy understand and shoulder duties and responsibilities, in their own societies and
human/chimpanzee societies, including, among others, the capacity to knowingly assume
obligations then honor them, behave in ways both lawful and rule-governed, have moral
inclinations and a level of moral agency, ostracize individuals who violate social norms, respond
negatively to inequitable situations, have a social life that is cooperative and represents a
purposeful and well-coordinated social system, routinely enter into contractual agreements, keep
promises and secrets, assume death-related duties, prefer fair exchanges, and show concern for
others’ welfare. This is far and away a showing sufficient for personhood to the limited extent of
Tommy’s being able to invoke the common law writ of habeas corpus and thereby seek the aid

of this Court to prevent his being condemned to a lifetime of imprisonment.

judicial notice of the “fact” that a driver can react to an emergency situation in less than a second, and
thus the parties have not had the opportunity to address this issue.”).
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4. As common law natural persons are presumed free, Respondents must prove
they are not unlawfully imprisoning Tommy.

Its roots anchored into the depths of English history, the common law has been “viewed
as a principle safeguard against infringement of individual rights.” Judith S. Kaye, Forward: The
Common Law and State Constitutional Law as Full Partners in the Protection of Individual
Rights, 23 RUTGERS L. J. 727, 730 (1992) (hereafter “Judith S. Kaye”). All autonomous common
law natural persons are presumed to be entitled to personal liberty (in favorem libertatis). See
Oatfield v. Waring, 14 Johns. 188, 193 (Sup. Ct. 1817) (on the question of a slave’s
manumission, “all presumptions in favor of personal liberty and freedom ought to be made”);
Fish v. Fisher, 2 Johns. Cas. 89, 90 (Sup. Ct. 1800) (Radcliffe, J.); People ex. rel Caldwell v
Kelly, 13 Abb.Pr. 405, 35 Barb. 444, 457-58 (Sup Ct. 1862) (Potter, J.).

The common law of England, incorporated into New York law, was long in favorem
libertatis (“in favor of liberty”).*® Francis Bacon, “The argument of Sir Francis Bacon, His
Majesty’s Solicitor General, in the Case of the Post-Nati of Scotland,” in IV The Works Of
Francis Bacon, Baron of Verulam, Viscount St. Alban And Lord Chancellor 345 (1845) (1608); 1
Sir Edward Coke, The First Part of the Institutes of the Laws of England sec. 193, at *124b
(1628); Sir John Fortescue, De Laudibus Legum Angliae 105 (S.B. Chrimes, trans. 1942 [1545]).
See, e.g., Moore v. MacDuff, 309 N.Y. 35, 43 (1955); Whitford v. Panama R. Co., 23 N.Y. 465,
467-68 (1861) (“prima facie, a man is entitled to personal freedom, and the absence of bodily
restraint . . .”); In re Kirk, 1 Edm. Sel. Cas. at 327 (“In a case involving personal liberty [of a
fugitive slave] where the fact is left in such obscurity that it can be helped out only by
intendments, the well established rule of law requires that intendment shall be in favor of the
prisoner.”); Oatfield, 14 Johns. at 193; Fish, 2 Johns. Cas. at 90 (Radcliffe, J.); Kelly, 33 Barb. at
457-58 (Potter, J.) (“Liberty and freedom are man’s natural conditions; presumptions should be

in favor of this construction.”). New York statutes are in accord with this common law

% References to the overarching value of bodily liberty may be found as early as Pericles' Funeral
Oration, Thucydides, The Complete Writings of Thucydides - The Peloponnesian War, sec. Il. 37, at 104
(1951).
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presumption. See N.Y. Stat. Law § 314 (McKinney) (“A statute restraining personal liberty is
strictly construed”); People ex rel. Carollo v. Brophy, 294 N.Y. 540, 545 (1945); People v.
Forbes, 19 How. Pr. 457, 11 Abb.Pr. 52 (N.Y. Sup. Ct. 1860) (statutes must be “executed
carefully in favor of the liberty of the citizen”).

After a petitioner makes a prima facie showing it meets the requirements of CPLR
7002(c) (requiring petitioner to state that the person is “detained” and the “nature of the
illegality”), the court must issue the writ, or show cause order, without delay. CPLR 7003(a).
The burden then shifts to the respondents to present facts that show the detention is lawful.

CPLR 7006(a). The respondents’ return must:

[flully and explicitly state whether the person detained is or has been in the
custody of the person to whom the writ is directed, the authority and cause of the
detention, whether custody has been transferred to another, and the facts of and
authority for any such transfer.

CPLR 7008(b). If the respondents fail to set forth the cause of and authority for the detention, the
petitioner must be discharged. CPLR 7010(a). See People ex re. Wilson v. Flynn, 106 N.Y.S.
1141 (Sup. Ct. 1907).

As demonstrated herein, Tommy is a “person” for the purpose of a common law writ of
habeas corpus because he is autonomous and self-determining and his detention is therefore
unlawful. See Somerset, 98 Eng.Rep. 499; Lemmon, 20 N.Y. at 604-05, 617. See also In re
DeSanto, 898 N.Y.S.2d 787, 789 (Sup. Ct. 2010).

5. Because Tommy is being unlawfully detained, he is entitled to immediate
discharge.

An unlawfully imprisoned “person” in New York must be discharged forthwith. People

ex re. Stabile v. Warden of City Prison, 202 N.Y. 138, 152 (1911). This may require discharging
the person into the care or custody of another. Imprisoned children and incapacitated adults have
been discharged from slavery, industrial training schools, mental institutions, and other unlawful
imprisonments into the custody of another. Before the Civil War, children detained as slaves
were discharged through common law writs of habeas corpus into another’s care. Lemmon, 20

N.Y. at 632 (discharged slaves included two seven-year-olds, a five-year-old, and a two-year-
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old); Commonwealth v. Taylor, 44 Mass. 72, 72-74 (1841) (seven or eight-year-old slave
discharged into care of the Boston Samaritan Asylum for Indigent Children); Commonwealth v.
Aves, 35 Mass. 193 (1836) (seven-year-old girl discharged into custody of Boston Samaritan
Asylum for Indigent Children); Commonwealth v. Holloway, 2 Serg. & Rawle 305 (Pa. 1816)
(slave child discharged); State v. Pitney, 1 N.J.L. 165 (N.J. 1793) (legally manumitted child
discharged).

New York courts frequently discharged free minors from industrial training schools or
other detention facilities through the common law writ of habeas corpus, though they would
remain subject to the custody of their parents or guardians. People ex rel. F. v. Hill, 36 A.D.2d
42, 46 (2d Dept. 1971) (“petition granted and relator's son ordered discharged from custody
forthwith.”), aff'd, 29 N.Y.2d 17 (1971); People ex rel. Silbert v. Cohen, 36 A.D.2d 331, 332 (2d
Dept. 1971) (“juveniles in question discharged”), aff'd, 29 N.Y. 2d 12 (1971); People ex rel.
Margolis v. Dunston, 174 A.D.2d 516, 517 (1st Dept. 1991); People ex rel. Kaufmann v. Davis,
57 A.D.2d 597 (2d Dept. 1977); People ex rel. Cronin v. Carpenter, 25 Misc. 341, 342 (N.Y.
Sup. Ct. 1898); People ex rel. Slatzkata v. Baker, 3 N.Y.S. 536, 539 (N.Y. Super. Ct. 1888); In re
Conroy, 54 How. Pr. at 433-34; People ex rel. Soffer v. Luger, 347 N.Y.S. 2d 345, 347 (N.Y.
Sup. Ct. 1973).

Minors have been discharged from mental institutions pursuant to habeas corpus into the
custody of another, People ex rel. Intner on Behalf of Harris v. Surles, 566 N.Y.S.2d 512, 515
(Sup. Ct. 1991), as have child apprentices, People v. Hanna, 3 How. Pr. 39, 45 (N.Y. Sup. Ct.
1847) (ordering “discharge” of a minor unlawfully held as an apprentice upon writ of habeas
corpus brought on his behalf); In re M’Dowle, 8 Johns 328 (Sup. Ct. 1811), and incapacitated
adults, Brevorka ex rel. Wittle v. Schuse, 227 A.D.2d 969 (4th Dept. 1996) (elderly and ill
woman showing signs of dementia); State v. Connor, 87 A.D.2d 511, 511-12 (1st Dept. 1982)
(“elderly and apparently sick lady”); Siveke v. Keena, 441 N.Y.S. 2d 631 (Sup. Ct. 1981) (elderly

and ill man).
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That the NhRP seeks Tommy’s ultimate discharge to a primate sanctuary rather than into
the wild or onto the streets of New York does not preclude him from habeas corpus relief. See
People ex rel. Brown v. Johnston, 9 N.Y.2d 482, 485 (1961) (habeas corpus was proper remedy
to test the validity of a prisoner’s transfer from a state prison to a state hospital for the insane);
People ex rel. Saia v. Martin, 289 N.Y. 471, 477 (1943) (“that the appellant is still under a legal
commitment to Elmira Reformatory does not prevent him from invoking the remedy of habeas
corpus as a means of avoiding the further enforcement of the order challenged.”) (citation
omitted); People ex rel. LaBelle v. Harriman, 35 A.D.2d 13, 15 (3d Dept. 1970) (“Although
relator is also incarcerated on the murder charge, a concededly valid detention, and this writ will
not secure his freedom, habeas corpus may be used to obtain relief other than immediate release
from physical custody.”) (emphasis added); People ex rel. Meltsner v. Follette, 32 A.D.2d 389,
391 (2d Dept. 1969) (“The sustaining of the writ, however, does not require absolute discharge.”)
(citing Johnston and Saia); cf. People ex rel. Rohrlich v. Follette, 20 N.Y.2d 297, 302 (1967).
The case at bar is exactly analogous to the relief accorded to child slaves, juveniles, and the
incapacitated elderly, supra.

In People ex rel. Ardito v. Trujillo, 441 N.Y.S.2d 348, 350 (Sup. Ct. 1981), the petitioner,
an adjudicated incompetent, sought a writ of habeas corpus to obtain a hearing to convert her
criminal commitment to civil status. The respondent psychiatric center argued that the
“availability of a writ of habeas corpus is rigidly restricted to situations in which the relator seeks
absolute release from detention,” citing “cases [then] decided nearly half a century ago[.]” I1d.
The court rejected the respondent’s argument, noting that more recently, “the Court of Appeals
has stated that the narrow view of the grounds for habeas corpus relief has . . . undergone a . . .
change.” Id. (citing People ex rel. Keitt, 18 N.Y.2d at 273). The court held that the term
“discharge” under CPLR 7010 was broad and that relief “may be other than absolute discharge.”
Id. (citations omitted). The court made abundantly clear that the fact that the petitioner “is not
seeking absolute release from detention does not function as a bar to her application for a writ of

habeas corpus.” Id.
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Habeas corpus may even be used to seek a transfer from one facility to another. See
Mental Hygiene Legal Services ex rel. Cruz v. Wack, 75 N.Y.2d 751 (1989) (habeas corpus
proper to transfer mental patient from secure facility to non-secure facility); People ex rel. Jesse
F. v. Bennett, 242 A.D.2d 342 (2d Dept. 1997) (“habeas corpus is an appropriate mechanism for
transfer”); People ex rel. Richard S. v. Tekben, 219 A.D.2d 609, 609 (2d Dept. 1995); McGraw
v. Wack, 220 A.D.2d 291, 293 (1st Dept. 1995); People ex rel. Meltsner, 32 A.D.2d at 391-92
(sustaining writ of habeas corpus and holding that “the respondent should be directed to afford
the relator treatment consistent with his sentence or, if such treatment not be readily available at
Green Haven Prison, to transfer the relator to a correctional institution where such treatment is
available or to release him.”); State ex rel. Henry L. v. Hawes, 667 N.Y.S.2d 212, 217 (Co. Ct.
1997) (“this court will direct the immediate transfer of relator from Sunmount to a non-secure
facility such as Wassaic.”) (emphasis added). Such has been the law in New York for nearly a
century. Again, the Court in Stanley properly rejected Respondents’ argument that because the
NhRP sought “their transfer to a chimpanzee sanctuary, it has no legal recourse to habeas
corpus.” 16 N.Y.S.3d at 917 n.2. The Court reasoned that habeas corpus has been used to “secure
[the] transfer of [a] mentally ill individual to another institution.” 1d. (citation omitted).

As noted, Justice Jaffe properly concluded that she was not bound by Presti because it
conflicts with the First Department and Court of Appeals precedent. Id. (citing McGraw, 220
A.D.2d at 292; Matter of MHLS, 75 N.Y.2d 751). In Presti, the Fourth Department erroneously
concluded that Kiko was not entitled to the relief afforded by a writ of habeas corpus, not
because Kiko was not a “person,” but on the mistaken ground that the NhRP was neither
demanding Kiko’s immediate release nor claiming that Kiko’s detention was unlawful. Instead,
the court incorrectly asserted that the NnRP was merely demanding a transfer to a sanctuary,
which, in the court’s opinion, was not a remedy for a common law writ of habeas corpus.

In support of this factually and legally incorrect statement, the Fourth Department cited
eight cases. Each case, without exception, featured a human prison inmate who had been

convicted of a crime and was subsequently attempting to utilize the writ of habeas corpus for
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some reason other than to procure his immediate release from prison. Each is therefore
inapposite to the case at bar.

Several cases dealt exclusively with whether habeas corpus could be used merely to
challenge alleged errors in parole revocation hearings. In People ex rel. Gonzalez v. Wayne Cnty.
Sheriff, 96 A.D.3d 1698 (4th Dept. 2012), the court held that habeas corpus relief was
unavailable to a prisoner in his challenge to an administrative law judge’s determination
following a final parole revocation hearing. In People ex rel. Shannon v. Khahaifa, 74 A.D.3d
1867 (4th Dept. 2010), the prisoner sought habeas corpus on the grounds that “the determination
that he violated a condition of his parole was arbitrary and capricious, and the time assessment
for the violation was excessive.” In both cases, the court concluded that habeas corpus should be
denied where the inmates would not be entitled to release from prison even if errors were
committed in connection with parole revocation.

In addition to these inapposite parole cases, the Fourth Department cited inapplicable
criminal habeas corpus cases such as People ex rel. Hall v. Rock, 71 A.D.3d 1303, 1304 (3d
Dept. 2010), which involved a prisoner’s inappropriate challenge to the sufficiency of the
evidence supporting his indictment. Likewise, in People ex rel. Kaplan v. Commissioner of
Correction, 60 N.Y.2d 648, 649 (1983), the Court ruled that the inmate was not entitled to
habeas corpus because the only remedy “to which he would be entitled would be a new trial or
new appeal, and not a direction that he be immediately released from custody.” The same was
true in People ex rel. Douglas v. Vincent, 50 N.Y.2d 901, 903 (1980), where the Court held that
“even if there were merit to the relator’s contention that he was denied effective assistance of
counsel at trial or on appeal he would not be entitled to habeas corpus relief because the only
remedy he seeks would provide him a new trial or new appeal, and not a direction that he be
immediately released from custody.”

In the above cases, unlike the case at bar, the inmates were not contending that the fact of
their confinement was unlawful, but rather, asserted that some procedural error occurred in their

underlying trial or hearing. In the present case, the NhRP has consistently maintained that
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Tommy’s detention is unlawful, thus entitling him to immediate release. Again, this Court
recognized as much in the Hercules and Leo case. Stanley, 16 N.Y.S.3d at 917 n.2.

In another case relied upon in Presti, People ex rel. Dawson v. Smith, 69 N.Y.2d 689, 691
(1986), the Court of Appeals reaffirmed the notion that habeas corpus can be used to seek a
transfer to an “institution separate and different in nature from the correctional facility to which
petitioner had been committed[.]” (emphasis added) (citing Johnston, 9 N.Y.2d 482). In
distinguishing the case from Johnston, the Court of Appeals explained, “[h]ere, by contrast,
petitioner does not seek his release from custody in the facility, but only from confinement in the
special housing unit, a particular type of confinement within the facility which the Department of
Correctional Services is expressly authorized to impose on lawfully sentenced prisoners
committed to its custody[.]” Id. (citations omitted, emphasis added). In the case at bar, as in
Johnston and unlike Dawson, the NhRP seeks the complete discharge of Tommy from
Respondents’ custody with ultimate placement in a primate sanctuary. As noted, the NhRP’s
case is analogous to the case of a juvenile, elderly person, or mentally incompetent adult who
simply cannot be released onto the streets of New York following a habeas corpus determination
that his or her detention is unlawful.

The Third Department in Berrian v. Duncan, 289 A.D.2d 655 (3d Dept. 2001) and
People ex rel. McCallister v. McGinnis, 251 A.D.2d 835 (3d Dept. 1998), the final cases cited by
the Presti court, relied on Dawson in concluding that a prisoner could not use habeas corpus to
seek release from a special housing unit of a prison. For the reasons set forth in Dawson, supra,
such a ruling has no bearing here, where the NhRP seeks complete release of Tommy from his
confinement by Respondents to an environment completely “separate and different in nature”
from the facility of detention.

Notwithstanding the few cases cited by the Fourth Department in Presti, it is established
that even convicted prisoners may use habeas corpus to challenge their conditions of
confinement without seeking immediate release. See Johnston, 9 N.Y.2d at 485; People ex rel.

Jesse F., 242 A.D.2d at 342 (*habeas corpus is an appropriate mechanism for transfer from a
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secure to a nonsecure facility”); People ex rel. Kalikow on Behalf of Rosario v. Scully, 198
A.D.2d 250, 251 (2d Dept. 1993) (“habeas corpus is available to challenge the conditions of
confinement, even where immediate discharge is not the appropriate relief”); People ex rel.
Ceschini v. Warden, 30 A.D.2d 649, 649 (1st Dept. 1968); People ex rel. Berry v. McGrath, 61
Misc. 2d 113, 116 (N.Y. Sup. Ct. 1969) (an “individual . . . is entitled to apply for habeas
corpus” upon a “showing of a course of cruel and unusual treatment”); People ex rel. Rockey v.
Krueger, 306 N.Y.S.2d 359, 360 (Sup. Ct. 1969) (“Notwithstanding that relator does not contest
the propriety of his confinement on the underlying charge, he may be [sic] a writ raise the issue
whether restraint in excess of that permitted is being imposed upon him . . . Since the . . . relator
is being held in solitary confinement and that an Orthodox Jew seeking to retain his beard would
not be so held, relator is entitled to judgment requiring the respondent to release him from
solitary confinement.”); McGrath, 61 Misc. 2d at 116 (citing People ex rel. Smith v. LaVallee, 29
A.D.2d 248, 250 (4th Dept. 1968) (“the issues of whether a prisoner . . . had in fact been
receiving adequate psychological and psychiatric treatment during his imprisonment has been
held a proper subject for habeas corpus relief”)).

However, Tommy is not a prison inmate convicted of a crime. Tommy is not attempting
to utilize the writ of habeas corpus for some reason other than his immediate release from
unlawful detention. Rather, Tommy is an autonomous, self-determining nonhuman who is
utilizing the writ of habeas corpus to secure immediate release from imprisonment and procure
for himself the greatest amount of freedom he can possibly have given the fact that, as a
chimpanzee, he can neither be released directly into the wild nor onto the streets of New York
State.

As a result of its misunderstanding the NhRP and its claims, as well as the law, the
Fourth Department erroneously ignored two centuries of case law that the NhRP brought to its
attention in which such individuals as child slaves, child apprentices, child residents of training
schools, child residents of mental institutions, and mentally incapacitated adults, none of whom

could be immediately released onto the streets of the State of New York any more than Tommy
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could, were nevertheless released from the custody of one entity and immediately transferred
into the custody of another. The Third Department in Lavery accurately stated: “Notably, we
have not been asked to evaluate the quality of Tommy’s current living conditions in an effort to
improve his welfare. In fact, petitioner’s counsel stated at oral argument that it does not allege
that respondents are in violation of any state or federal statutes respecting the domestic
possession of wild animals[.]” 124 A.D.3d at 149 (citation omitted).

Justice Jaffe properly understood what the NhRP is and the nature of the relief it is

seeking. Stanley, 16 N.Y.S.3d at 900. As the Court noted at the outset:

Petitioner is a non-profit organization with a mission to “change the common law
status of at least some nonhuman animals from mere things,' which lack the
capacity to possess any legal rights, to persons,” who possess such fundamental
rights as bodily integrity and bodily liberty, and those other legal rights to which
evolving standards of morality, scientific discovery, and human experience entitle
them.” (Pet., 11 11, 18; Memorandum of Law in Support of Petition [Pet. Memo.
of Law] at 71 n 35; see generally NhRP website (www.nonhumanrights
project.org). . . .

In accordance with its mission, petitioner commenced this litigation and has filed
similar cases in several other New York courts with the goal of obtaining legal
rights for chimpanzees, and ultimately for other animals.

Id. at 900-01. The Court continued:

The conditions under which Hercules and Leo are confined are not challenged by
petitioner, which denies that they are relevant to the relief it seeks, and it advances
no allegation that respondents are violating any federal, state or local laws by
holding Hercules and Leo (Pet., 1 5, 8), nor does it “seek improved welfare for
Hercules or Leo” (id.), or otherwise “to reform animal welfare legislation” (id., 1
11; see Pet. Memo. of Law at 5). Rather, according to petitioner, the sole issue is
whether Hercules and Leo may be legally detained at all.

Id. at 901.

The Fourth Department’s Presti ruling therefore erroneously contracted the Great Writ
for both humans and chimpanzees. This contraction violated the Suspension Clause, Art. |, sec.
4, of the New York Constitution. As noted below, to the extent a statute curtails the common law
of habeas corpus, it suspends the Great Writ in violation of New York Constitution, Art. 1 § 4,

which provides that “[t]he privilege of a writ or order of habeas corpus shall not be suspended,
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unless, in case of rebellion or invasion, or the public safety requires it.” The Suspension Clause
however renders not just the legislature, but the judiciary, equally powerless to deprive an
individual of the privilege of the common law writ of habeas corpus. Tweed, 60 N.Y. at 591-92
(“If a court . . . may impose any sentence other than the legal statutory judgment, and deny the
aggrieved party all relief except upon writ of error, it is but a judicial suspension of the writ of
habeas corpus. That writ is . . . a protection against encroachments upon the liberty of the citizen
by the unauthorized acts of courts and judges.”).

The NhRP however is not challenging the conditions of Tommy’s confinement, nor is it
requesting his transfer from one facility to another. Rather, the NhRP is first seeking Tommy’s
immediate release from Respondents’ unlawful detention and then a decision on placement in a

primate sanctuary in which his right to bodily liberty may be fully enjoyed.

E. TOMMY IS A “PERSON” WITHIN THE MEANING OF THE COMMON
LAW OF HABEAS CORPUS AND THEREFORE CPLR 7002(A).

1. The term “person” in Article 70 refers to its meaning at common law.

“Person” in Article 70 refers to its meaning under the New York common law of habeas
corpus. This conclusion is supported by three reasons: (1) the legislature’s decision not to define
“person” in Article 70; (2) the fact that the CPLR, including Article 70 in particular, solely
governs procedure; and (3) if Article 70 limits the substantive common law of habeas corpus, it
violates the “Suspension Clause” of the New York Constitution, Art. 1 § 4.

First, as the legislature did not define “person” in CPLR Article 70, a court must look to
its common law meaning in a common law habeas corpus action. When the legislature intends to
define a word in the CPLR, it does. See CPLR Article 105. But it neither defined “person” nor
intended the word to have any meaning apart from its common law meaning. Siveke, 441 N.Y.S.
2d at 633 (“Had the legislature so intended to restrict the application of Article 70 of the CPLR
to [infants or persons held by state] it would have done so by use of the appropriate qualifying
language. A review of certain case law is further indication that the utilization of the writ is not

to be so restrictively construed.”).
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Generally, in New York, procedural statutes that employ undefined words refer to their
common law meaning, particularly where, as here, the action is derived from the common law.
See P.F. Scheidelman & Sons, Inc. v Webster Basket Co., 257 N.Y.S. 552, 554-55 (Sup. Ct.

1932) (otherwise undefined, “distress” and *“distrain” “must be given their common law
meaning”), aff'd, 236 A.D. 774 (4th Dept. 1932); Drost v. Hookey, 25 Misc. 3d 210, 212 (Dist.
Ct 2009) (as neither “tenant at will” nor licensee” were defined by Section 713(7) of the New
York Property Actions and Proceedings Law, courts look to their common law definitions). This
is true in other states too. E.g., State v. A.M.R., 147 Wash. 2d 91, 94-95 (2002) (en banc) (courts
look to common law definitions of otherwise undefined word “person” to determine who may
appeal certain orders); Casto v. Casto, 404 So. 2d 1046, 1048 (Fla. 1981) (courts look to
common law definitions of otherwise undefined words “rendition” of judgment and “entry” of
judgment to determine time limit in which to appeal); Addington v. State, 199 Kan. 554, 561
(1967) (courts look to common law definition of otherwise undefined word “venue” in habeas
corpus petition).

Second, the CPLR governs only procedure and may neither abridge nor enlarge a party’s
substantive rights. CPLR 102; CPLR 101. Therefore it may not abridge Tommy’s substantive
common law habeas corpus rights. This necessarily includes the threshold determination of
whether Tommy is a “person” within the meaning of the New York common law of habeas
corpus. The Tweed Court emphasized, in reference to the procedural habeas corpus statute in
effect at the time, that “the act needs no interpretation and is in full accord with the common
law.” 60 N.Y. at 569.

Third, to the extent Article 70 limits who is a “person” able to bring a common law writ
of habeas corpus, beyond the limitations of the common law itself, it violates the Suspension
Clause of the New York Constitution, Art. 1 § 4, which provides that “[t]he privilege of a writ or
order of habeas corpus shall not be suspended, unless, in case of rebellion or invasion, or the
public safety requires it.” The Suspension Clause renders the legislature powerless to deprive an

individual of the privilege of the common law writ of habeas corpus. Hoff v. State of New York,
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279 N.Y. 490, 492 (1939). It “cannot be abrogated, or its efficiency curtailed, by legislative
action . . . The remedy against illegal imprisonment afforded by this writ . . . is placed beyond
the pale of legislative discretion.” Tweed, 60 N.Y. at 566. See, e.g., Matter of Morhous v.
Supreme Ct. of State of N.Y., 293 N.Y. 131, 135 (1944) (Suspension Clause means that
legislature has “no power” to “abridge the privilege of habeas corpus”); People ex rel. Sabatino
v. Jennings, 246 N.Y. 258, 260 (1927) (by the Suspension Clause, “the writ of habeas corpus is
preserved in all its ancient plenitude™); People ex rel. Whitman v. Woodward, 150 A.D. 770, 778
(2d Dept. 1912) (Suspension Clause gives habeas corpus “immunity from curtailment by
legislative action™). See also People ex rel. Bungart v. Wells, 57 A.D. 140, 141 (2d Dept. 1901)
(habeas corpus “cannot be emasculated or curtailed by legislation”); Whitman, 150 A.D. at 772
(“no sensible impairment of [habeas corpus] may be tolerated under the guise of either regulating
its use or preventing its abuse™); id. at 781 (Burr, J., concurring) (“anything . . . essential to the
full benefit or protection of the right which the writ is designed to safeguard is ‘beyond
legislative limitation or impairment’”) (citations omitted); Frost, 133 A.D. at 187 (writ lies
“beyond legislative limitation or impairment”).

The question of who is a “person” within the meaning of the common law of habeas
corpus is the most important individual issue that may come before a court. If Article 70
interferes with a court’s ability to determine whether Tommy is a “person” within the meaning of
the common law of habeas corpus, it violates the Suspension Clause. Otherwise the legislature
could permanently strip judges of their ability to determine who lives, who dies, who is enslaved,

and who is free.

“Person” is not defined in CPLR article 70, or by the common law of habeas
corpus. Petitioner agrees that there exists no legal precedent for defining “person”
under article 70 or the common law to include chimpanzees or any other
nonhuman animals, or that a writ of habeas corpus has ever been granted to any
being other than a human being. Nonetheless, as the Third Department noted in
People ex rel Nonhuman Rights Project, Inc. v. Lavery, the lack of precedent does
not end the inquiry into whether habeas corpus relief may be extended to
chimpanzees. (124 A.D.3d 148, 150-151, 998 N.Y.S.2d 248 [3d Dept 2014] ).

Stanley, 16 N.Y.S.3d at 911 (emphasis added).
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Tommy’s legal thinghood derives from the common law. However, when justice
requires, New York courts refashion the common law—especially the common law of habeas
corpus—with the directness Lord Mansfield displayed in Somerset v. Stewart, when he held
human slavery “so odious that nothing can be suffered to support it but positive law.” Lofft at 19;
98 Eng. Rep. at 510 (emphasis added). “One of the hallmarks of the writ [is] . . . its great
flexibility and vague scope.” McCann, 18 N.Y.2d at 263 (citation omitted). Slaves employed the
common law writ of habeas corpus to challenge their imprisonment as things. Lemmon, 20 N.Y.
at 604-06, 618, 623, 630-31 (citing Somerset); In re Belt, 2 Edm. Sel. Cas. 93 (Sup. Ct. 1848); In
re Kirk, 1 Edm. Sel. Cas. 315 (citing Somerset and Forbes v. Cochran, 107 Eng. Rep. 450, 467
(K.B. 1824)); In re Tom, 5 Johns. 365 (per curiam). Non-slaves long employed it in New York,
including (1) apprentices and indentured servants, e.g., People v. Weissenbach, 60 N.Y. 385, 393
(1875); In re M'Dowle, 8 Johns. 328; (2) infants, Weissenbach; M'Dowle; (3) the incompetent
elderly, Schuse, 227 A.D.2d 969; and (4) mental incompetents, Johnston, 9 N.Y.2d at 485;
Bennett, 242 A.D.2d 342; In re Cindy R., 970 N.Y.S.2d 853 (Sup. Ct. 2012).

It is not just in the area of habeas corpus that the New York courts freely revise the
common law when justice requires, though habeas corpus law is the broadest and most flexible
of all. The Court of Appeals has long rejected the claim that “change . . . should come from the
Legislature, not the courts.” Woods v. Lancet, 303 N.Y. 349, 355 (1951). See W.J.F. Realty
Corp. v. State, 672 N.Y.S.2d 1007, 1009 (Sup. Ct. 1998) (“For those who feel that the
incremental change allowed by the Common Law is too slow compared to statute, we refer those
disbelievers to the holding in Somerset v. Stewart, . . . which stands as an eloquent monument to
the fallacy of this view”), aff'd, 267 A.D.2d 233 (2d Dept. 1999). “We abdicate our own
function, in a field peculiarly nonstatutory, when we refuse to reconsider an old and
unsatisfactory court-made rule” the Court in Woods declared. 303 N.Y. at 355. See also
Flanagan v. Mount Eden General Hosp., 24 N.Y. 2d 427, 434 (1969) (“we would surrender our
own function if we were to refuse to deliberate upon unsatisfactory court-made rules simply

because a period of time has elapsed and the legislature has not seen fit to act”) (emphasis
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added); Greenburg v. Lorenz, 9 N.Y. 2d 195, 199-200 (1961) (“Alteration of the law [when the
legislature is silent] has been the business of the New York courts for many years.”).

The common law is “lawmaking and policymaking by judges . . . in principled fashion, to
fit a changing society.” Judith S. Kaye, supra, at 729. In response to the question in Woods
whether the Court should bring “the common law of this state, on this question [of whether an
infant could bring suit for injuries suffered before birth] into accord with justice[,]” it answered:
“we should make the law conform to right.” 303 N.Y. at 351. The Court of Appeals has
explained that “Chief Judge Cardozo’s preeminent work The Nature of Judicial Process captures
our role best if judges have woefully misinterpreted the mores of their day, or if the mores of
their day are no longer those of ours, they ought not to tie, in helpless submission, the hands of
their successors.” Caceci v. Do Canto, Const. Corp., 72 N.Y.2d 52, 60 (1988) (citing Cardozo,
Nature of Judicial Process, at 152).

Therefore, in New York, “[w]hen the ghosts of the past stand in the path of justice
clanking their mediaeval chains the proper course for the judge is to pass through them
undeterred.” [The Court] act[s] in the finest common-law tradition when [it] adapt[s] and alter[s]
decisional law to produce common-sense justice.” Woods, 303 N.Y. at 355 (quoting United
Australia, Ltd., v. Barclay's Bank, Ltd., (1941) A.C. 1, 29). New York courts have “not only the
right, but the duty to re-examine a question where justice demands it” to “bring the law into
accordance with present day standards of wisdom and justice rather than ‘with some outworn and
antiquated rule of the past.” Id. (emphasis added) (quoting Funk v. United States, 290 U.S. 371,
382 (1933)). See, e.g., Gallagher v. St. Raymond’s R.C. Church, 21 N.Y.2d 554, 558 (1968)
(“the common law of the State is not an anachronism, but is a living law which responds to the
surging reality of changed conditions”); Millington v. Southeastern Elevator Co., 22 N.Y.2d 498,
508 (1968) (“No recitation of authority is needed to indicate that this court has not been
backward in overturning unsound precedent.”); Bing v. Thunig, 2 N.Y.2d 656, 668 (1957) (a rule

of law “out of tune with the life about us, at variance with modern day needs and with concepts

of justice and fair dealing . . . [i]t should be discarded”); Silver v. Great American Ins. Co., 29
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N.Y.2d 356, 363 (1972) (“Stare decisis does not compel us to follow blindly a court-created rule

. ..once we are persuaded that reason and a right sense of justice recommend its change.”);
MacPherson v. Buick Motor Company, 217 N.Y. 382, 391 (1916) (legal principles “are whatever
the needs of life in a developing civilization require them to be”); Rumsey v. New York and New
England Railway Co., 133 N.Y. 79, 85 (1892) (quoting 1 Kent's Commentaries 477 (13th edition
1884) (“cases ought to be examined without fear, and revised without reluctance, rather than to
have the character of our law impaired, and the beauty and harmony of the system destroyed by

the perpetuity of error”)).

2. As Tommy is autonomous and self-determining, he is a common law “person”
entitled to the common law right to bodily liberty that the common law of
habeas corpus protects.

“Anglo-American law starts with the premise of thorough-going self determination.”
Natanson v. Kline, 186 Kan. 393, 406 (1960), decision clarified on den. of reh'g, 187 Kan. 186
(1960). The United States Supreme Court famously held that

[n]o right is held more sacred, or is more carefully guarded, by the common law,
than the right of every individual to the possession and control of his own person,
free from all restraint or interference of others, unless by clear and unquestionable
authority of law. . . . “The right to one's person may be said to be a right of
complete immunity: to be let alone.”

Botsford, 141 U.S. at 251 (quoting Cooley on Torts 29).

The word “autonomy” derives from the Greek “autos” (“self”) and “nomos” (law™).
Michael Rosen, Dignity — Its History and Meaning 4-5 (2012). See State v. Perry, 610 So. 2d
746, 767 (La. 1992) (“The retributory theory of punishment presupposes that each human being
possesses autonomy, a kind of rational freedom which entitles him or her to dignity and respect
as a person which is morally sacred and inviolate.”). Its deprivation is a deprivation of common
law dignity, People v. Rosen, 81 N.Y. 2d 237, 245 (1993); Rivers v. Katz, 67 N.Y.2d 485, 493
(1986); In re Gabr, 39 Misc. 3d 746, 748 (Sup. Ct. 2013), that “long recognized the right of

competent individuals to decide what happens to their bodies.” Grace Plaza of Great Neck, Inc.
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v. Elbaum, 82 N.Y.2d 10, 15 (1993). See, e.g., Matter of M.B., 6 N.Y.3d 437, 439 (2006); Rivers,
67 N.Y.2d at 492; Schloendorff v. Soc'y of N.Y. Hosp., 211 N.Y. 125, 129-30 (1914).*

New York common law so supremely values autonomy that it permits competent adults
to decline life-saving treatment. Matter of Westchester Cnty. Med. Ctr. (O'Connor), 72 N.Y.2d
517, 526-28 (1988); Rivers, 67 N.Y.2d. at 493; People v. Eulo, 63 N.Y. 2d 341, 357 (1984);
Matter of Storar, 52 N.Y.2d 363, 378 (1981), cert. denied, 454 U.S. 858 (1981). This “insure[s]
that the greatest possible protection is accorded his autonomy and freedom from unwanted
interference with the furtherance of his own desires.” Rivers, 67 N.Y.2d at 493. It guarantees the
right to defend oneself against criminal charges without counsel. Matter of Kathleen K., 17
N.Y.3d 380, 385 (2011). It permits a permanently incompetent, once-competent human to refuse
medical treatment, if he clearly expressed his desire to refuse treatment before incompetence
silenced him, and no over-riding state interest exists. Matter of Storar, 52 N.Y.2d at 378. Even
the never-competent—severely mentally retarded, the severely mentally ill, and the permanently
comatose—who will never be competent, lack the ability, have always lacked the ability, and
always will lack the ability, to choose, understand, or make a reasoned decision about medical
treatment possess common law autonomy and dignity equal to the competent. Matter of M.B., 6
N.Y.3d at 440; Rivers, 67 N.Y.2d at 493 (citing Superintendent of Belchertown State Sch. v.
Saikewicz, 373 Mass. 728 (1977)); Matter of Storar, 52 N.Y.2d at 380; Delio v. Westchester
Cnty. Med. Ctr., 129 A.D.2d 1, 13-14 (2d Dept. 1987); Matter of Mark C.H., 28 Misc. 3d 765,
775 n.25 (Sur. Ct. 2010) (quoting Saikewicz, 373 Mass. at 746); In re New York Presbyterian
Hosp., 181 Misc. 2d 142, 151 n.6 (Sup. Ct. 1999).%

* This common law right under New York law is coextensive with the liberty interest protected by the
Due Process Clause of the New York Constitution. Matter of Fosmire v. Nicoleau, 75 N.Y.2d 218, 226
(1990); Rivers, 67 N.Y.2d at 493.

% «I|]t is inconsistent with our fundamental commitment to the notion that no person or court should
substitute its judgment as to what would be an acceptable quality of life for another.” O’Connor, 72 N.Y.
2d. at 530. But see id. at 537 (Hancock, J. concurring) (criticizing Storar as it “ties the patient’s right of
self-determination and privacy solely to past expressions of subjective intent”); id. at 540-41 (Simons, J.,
dissenting) (criticizing Storar’s refusal to adopt a substituted judgment rule). In 2002, the legislature
adopted a substituted judgment rule, SCPA 1750(2).
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Chimpanzees’ capacities for autonomy and self-determination, which subsume many of
their numerous complex cognitive abilities, as set forth in the Expert Affidavits, include
possession of an autobiographical self, episodic memory, self-consciousness, self-knowingness,
self-agency, referential and intentional communication, empathy, a working memory, language,
metacognition, numerosity, and material, social, and symbolic culture, their ability to plan,
engage in mental time-travel, intentional action, sequential learning, mediational learning, mental
state modeling, visual perspective-taking, cross-modal perception; their ability to understand
cause-and-effect and the experiences of others, to imagine, imitate, engage in deferred imitation,
emulate, to innovate and to use and make tools.

In June 2013, the NIH recognized the ability of chimpanzees to choose and self-
determine. Accepted Recommendation EA7 states: “The environmental enrichment program
developed for chimpanzees must provide for relevant opportunities for choice and self
determination.” (Wise Aff. Ex. A, p. 11) (Stanley) (emphasis added). The NIH noted “[a] large
number of commenters who responded to this topic strongly supported this recommendation as a
way to ensure both the complexity of the captive environment and chimpanzees’ ability to
exercise volition with respect to activity, social grouping, and other opportunities.” (Id.)
(emphasis added).

Autonomous, self-determined, able to choose how to live his life, Tommy is entitled to
common law personhood and the common law right to bodily liberty protected by New York

common law habeas corpus.

3. Tommy is entitled to the common law equality right to bodily liberty that the
common law of habeas corpus protects.

Tommy is entitled to common law personhood and the right to bodily liberty as a matter
of common law equality, too. Equality has always been a vital New York value, embraced by

constitutional law, statutes, and common law.®® Article 1, § 11 of the New York Constitution

¥ Equality is a fundamental value throughout Western jurisprudence. See Vriend v. Alberta, 1 R.C.S. 493,
536 (Canadian Supreme Court 1998) (Cory and lacobucci, JJ) (“The concept and principle of equality is
almost intuitively understood and cherished by all.”); Miller v. Minister of Defence, HCJ 4541/94, 49(4)
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contains both an Equal Protection Clause, modeled on the Fourteenth Amendment to the United
States Constitution, and an anti-discrimination clause. “[T]he principles expressed in those
sections [of the Constitution] were hardly new.” Brown v. State, 89 N.Y.2d 172, 188 (1996). As

the Court of Appeals explained:

The Equal Protection Clause of the Fourteenth Amendment had been thoroughly
debated and adopted by Congress and ratified by our Legislature after the Civil
War, and the concepts underlying it are older still. Indeed, cases may be found in
which this Court identified a prohibition against discrimination in the Due Process
Clauses of earlier State Constitutions, clauses with antecedents traced to colonial
times (see [citation omitted] Charter of Liberties and Privileges, 1683, § 15,
reprinted in 1 Lincoln, Constitutional History of New York, at 101).

New York equality values are embedded into New York common law. For example,
under the common law, such private entities as common carriers, victualers, and innkeepers may
not discriminate unreasonably or unjustly. See, e.g., Hewitt v. New York, N.H. & H.R. Co., 284
N.Y. 117, 122 (1940) (quoting Root v. Long Island R. Co., 114 N.Y. 300, 305 (1889) (“At
common law, railroad carriers are under a duty to serve all persons without unjust or
unreasonable advantage to any. So this court has said that a carrier should not ‘be permitted to
unreasonably or unjustly discriminate against other individuals to the injury of their business
where the conditions are equal.””)); New York Tel. Co. v. Siegel-Cooper Co., 202 N.Y. 502, 508
(1911) (quoting Lough v. Outerbridge, 143 N.Y. 271, 278 (1894) (**His charges must, therefore,

be reasonable, and he must not unjustly discriminate against others.”)); People v. King, 110 N.Y.

P.D. 94, 16 (Israel High Court of Justice 1995) (Strasberg-Cohen, T., J.) (“It is difficult to exaggerate the
importance and stature of the principle of equality in any free democratic society.”); Israel Women’s
Network v. Government, HCJ 453/94. 454/94, 122 (Israel High Court of Justice 1994) (“The principle of
equality, which . . . ‘is merely the opposite of discrimination’ . . . has long been recognized in our law as
one of the principles of fairness and justice which every public authority is commanded to withhold.”)
(citation omitted); Mabo v. Queensland (no. 2), 175 CLR 1 F.C. 92-014, 129 (Australian Supreme Court
1992) (“equality before the law . . . is [an] aspiration[] of the contemporary Australian legal system”). See
also Alexis de Toqueville, Democracy in America, Book Il, Chapter 1, at 65 (Digireads.com Publishing
2007) (“Democratic nations are at all times fond of equality . .. for equality their passion is ardent,
insatiable, incessant, invincible; they call for equality in freedom; and if they cannot obtain that, they still
call for equality in slavery.”); United States Declaration of Independence (July 4, 1776) (“all men are
created equal”).
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418, 427 (1888) (“By the common law, innkeepers and common carriers are bound to furnish
equal facilities to all, without discrimination, because public policy requires them so to do.”).
The common-law duty-to-serve on a non-discriminatory basis doctrine is concerned with

two distinct yet overlapping interests: equality and autonomy.

The origins of the duty to serve and the recent direction of the case law suggest
that a basic concern for individual autonomy animates the duty to serve. This
concern recognizes the vulnerability of individuals to the arbitrary and
unreasonable power of private entities. Realizing the importance to the individual
of some goods, services, and associations, the duty to serve seeks to limit the
power of the controlling entities by allowing exclusion only when based on fair
and reasonable grounds.

Note, The Antidiscrimination principle in the Common Law, 102 HARVARD L. Rev. 1993, 2001
(1989) (discussing the values underlying the antidiscrimination principle in the common law and
concluding that the interests in equality often override property interests). Common law equality,
which forbids discrimination founded on unreasonable means or unjust ends, also prohibits racial
discrimination, and New York “has led in the proclamation and extension of its liberal policy
favoring equality and condemning [racial] discrimination.” In re Young, 211 N.Y.S 2d 621, 626
(Sup. Ct. 1961).

The Expert Affidavits demonstrate that genetically, physiologically, and psychologically,
Tommy’s interests in exercising his autonomy and self-determination is as fundamental to him as
it is to a human being. Recall the United States Supreme Court’s admonition that “[n]o right is
held more sacred, or is more carefully guarded, by the common law, than the right of every
individual to the possession and control of his own person[.]” Botsford, 141 U.S. at 251
(emphasis added).*

However, New York equality is not merely a product of its constitutions, statutes, and
common law operating independently. Two decades ago, Chief Justice Kaye confirmed that the

two-way street between common law decision-making and constitutional decision-making had

% On this ground alone, this Court must eventually hold (after it issues the Order to Show Cause) that, as
a matter of common law equality, Tommy is entitled to bodily liberty, and his right is protected by the
common law of habeas corpus.
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resulted in a “common law decision making infused with constitutional values.” Judith S. Kaye,
supra, at 747. In harmony with the common law equality principles that forbid private
discrimination founded on unreasonable means or unjust ends, the common law of equality
embraces, at a minimum, its sister fundamental constitutional equality value—embedded within
the New York and the United States Constitutions—that prohibits discrimination based on
irrational means or illegitimate ends. Romer v. Evans, 517 U.S. 620, 633 (1996) (quoting Sweatt
v. Painter, 339 U.S. 629, 635 (1950) (““‘Equal protection of the laws is not achieved through
indiscriminate imposition of inequalities.”)).*

Common law equality decision-making differs from constitutional equal protection
decision-making in that it has nothing to do with a “respect for the separation of powers.”
Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 441-42 (1985). Instead it applies
constitutional equal protection values to an evolving common law. The outcomes of similar
common law and constitutional cases may therefore be different.

For example, in Hernandez v. Robles, 7 N.Y.3d 338 (2006), the Court of Appeals
affirmed the constitutionality of New York’s statutory limitation of marriage to opposite-sex
couples. “The critical question [wa]s whether a rational legislature could decide that these
benefits should be given to members of opposite-sex couples, but not same-sex couples.” 1d. at
358. The Court held the legislature could rationally conclude that same-sex relationships are
more casual or temporary, to the detriment of children, and assume children do best with a
mother and father. Id. at 359-60. In the face of a dissent that concluded, “lI am confident that
future generations will look back on today’s decision as an unfortunate misstep,” id. at 396
(Kaye, C.J., dissenting), the majority “emphasize[d] . . . we are deciding only this constitutional
question. It is not for us to say whether same-sex marriage is right or wrong.” Id. at 366

(emphasis added).

* The New York Equal Protection Clause “is no broader in coverage than the federal provision.” Under
21, Catholic Home Bur. for Dependent Children v. City of New York, 65 N.Y.2d 344, 360 n.6 (1985).
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In contrast, a classification’s appropriateness is important to a court deciding the common
law. It should decide what is right and wrong. Its job is to do the “right thing.” Thus, when it is
time for the Court to rule on the merits, the Court should recognize Tommy’s common law
personhood. This Court should determine that the classification of a chimpanzee as a “legal
thing” invokes an illegitimate end. This Court should decide that Tommy has a common law
right to bodily liberty sufficient to entitle him to a writ of habeas corpus and a chance to live the
autonomous, self-determining life of which he is capable.

Tommy’s common law classification as a “legal thing,” unable to possess any legal
rights, rests upon an illegitimate end. Affronti v. Crosson, 95 N.Y.2d 713, 719 (2001). See, e.g.,
Goodridge v. Dep’t of Public Health, 440 Mass. 309, 330 (2003); Cleburne, 473 U.S. at 452

(Stevens, J., concurring).

Without such a requirement of legitimate public purpose it would seem useless to
demand even the most perfect congruence between means and ends, for each law
would supply its own indisputable - and indeed tautological fit: if the means
chosen burdens one group and benefits others, then the means perfectly fits the
end of burdening just those whom the law disadvantage and benefitting just those
it assists.

Laurence H. Tribe, American Constitutional Law 1440 (second ed. 1988).

In Romer, the United States Supreme Court struck down the so-called “Amendment 2,”
because its purpose of repealing all existing anti-discrimination positive law based upon sexual
orientation, was illegitimate. 517 U.S. at 626. It violated equal protection because “[i]t is at once
too narrow and too broad. It identifies persons by a single trait and then denies them protection
across the board.” Id. at 633 (emphasis added). This statute was “simply so obviously and
fundamentally inequitable, arbitrary, and oppressive that it literally violated basic equal
protection values.” Equal. Found. of Greater Cincinnati, Inc. v. City of Cincinnati, 128 F.3d 289,
297 (6th Cir. 1997), cert. denied, 525 U.S. 943 (1998) (emphasis added). See Mason v.
Granholm, 2007 WL 201008 (E.D. Mich. 2007) (noting that Romer found that Colorado’s
Amendment 2 was “at once too narrow and too broad. It identifies persons by a single trait and

then denies them protection across the board,” the Court struck down an amendment to the
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Michigan Civil Rights Act that prevented prisoners from suing for a violation of their civil rights
while imprisoned as violating federal equal protection); Goodridge, 440 Mass. at 330 (same-sex
marriage ban impermissibly “identifies persons by a single trait and then denies them protection
across the board”).

As it would be a tautology for the Equal Protection Clause to fail to demand that a
legitimate public purpose or set of purposes based on some conception of the general good be the
legislative end, it would be a tautology to determine whether class members are similarly

situated for all purposes. The true test is ““whether they are similarly situated for purposes of the
law challenged.”” Kerrigan v. Comm’r of Public Health, 289 Conn. 135, 158 (2008) (emphasis
added) (quoting Stuart v. Comm’r of Correction, 266 Conn. 596, 601-02 (2003)).

Denying Tommy his common law right to bodily liberty solely because he is a

chimpanzee is a tautology. “‘[S]imilarly situated’ [cannot] mean simply ‘similar in the
possession of the classifying trait.” All members of any class are similarly situated in this respect
and consequently, any classification whatsoever would be reasonable by this test.” Varnum v.
O’Brien, 763 N.W. 2d 862, 882-83 (lowa 2009) (citations omitted). The “equal protection
guarantee requires that laws treat all those who are similarly situated with respect to the purposes
of law alike.” 1d. In Goodridge, the Supreme Judicial Court of Massachusetts swept aside the
argument that the legislature could refuse homosexuals the right to marry because the purpose of
marriage is procreation, which they could not accomplish. 440 Mass. at 330. This argument
“singles out the one unbridgeable difference between same-sex and opposite sex couples, and
transforms that difference into the essence of legal marriage.” Id. at 333. No one doubts that, if
Tommy were human, this Court would instantly issue a writ of habeas corpus and discharge him
immediately. Tommy is imprisoned for one reason: he is a chimpanzee. Possessing that “single
trait,” [he is]*“denie[d] . . . protection across the board,” Romer, 517 U.S. at 633, to which his
autonomy and ability to self-determine entitle him.

The great Yale historian of slavery, David Brion Davis, has recently written that human

slaves were “animalized” to justify their brutal treatment and that “[t]he animalization of humans
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first required the ‘animalization’ of animals.” David Brion Davis, The Problem of Slavery in the
Age of Emancipation, 23 (2014). This required human “anthropodenial . . . a blindness to the
humanlike characteristics of other animals, or the animal-like characteristics of ourselves.” Id. at
24.

All nonhuman animals were once believed unable to think, believe, remember, reason,
and experience emotion. Richard Sorabji, Animal Minds & Human Morals — The Origins of the
Western Debate 1-96 (1993). Today, not only do the Expert Affidavits and the June 13, 2013
NIH acceptance of The Working Group on the Use of Chimpanzees in NIH-Supported Research
within the Council of Councils’ Recommendation confirm chimpanzees’ extraordinarily
complex, often human-like, autonomy and ability to self-determine and expose those ancient,
pre-Darwinian prejudices as untrue, but so does the 2011 report of the Institute of Medicine and
National Research Council of the National Academies discussing the use of chimpanzees in

biomedical research:

Chimpanzees live in complex social groups characterized by considerable
interindividual cooperation, altruism, deception, and cultural transmission of
learned behavior (including tool use). Furthermore, laboratory research has
demonstrated that chimpanzees can master the rudiments of symbolic language
and numericity, that they have the capacity for empathy and self-recognition, and
that they have the human-like ability to attribute mental states to themselves and
others (known as the “theory of mind”). Finally, in appropriate circumstances,
chimpanzees display grief and signs of depression that are reminiscent of human
responses to similar situations.*®

The Expert Affidavits attached to the Habeas Petition were submitted by some of the world’s
greatest working natural scientists. They confirm chimpanzees’ extraordinarily complex, often
human-like, autonomy and ability to self-determine. At every level, chimpanzees are today
understood as beings entitled to extraordinary consideration; they have been edging toward

personhood.

% Chimpanzees in Biomedical and Behavioral Research - Assessing the Necessity 27 (Bruce M. Altevogt,
et. al, eds., The National Academies Press 2011).
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For centuries New York courts have rejected slavery, the essence of which is a stripping
the slave of her autonomy and harnessing it to the will of the master. See Jack v. Martin, 14
Wend. 507, 533 (N.Y. 1835) (“Slavery is abhorred in all nations where the light of civilization
and refinement has penetrated, as repugnant to every principle of justice and humanity, and
deserving the condemnation of God and man”). The famous Lemmon case, 20 N.Y. 562, is
acknowledged as “one of the most extreme examples of hostility to slavery in Northern courts[.]”
Paul Finkleman, Slavery in the Courtroom 57 (1985). In Stanley, Justice Jaffe noted that “‘times
can blind us to certain truths and later generations can see that laws once thought necessary and
proper in fact serve only to oppress.”” 16 N.Y.S.3d at 917-18 (quoting Lawrence v. Texas, 539
U.S. 558, 579 (2003)). The legal personhood of chimpanzees, at least with respect to their right
to a common law writ of habeas corpus, is one of those truths; their legal thinghood has become
an anachronism.*’

Humans who have never been sentient or conscious or possessed of a brain should have
basic legal rights. But if humans bereft even of sentience are entitled to personhood, then this
Court must either recognize Tommy’s just equality claim to bodily liberty or reject equality.
Abraham Lincoln understood that the act of extending equality protects it: “[i]n giving freedom
to the slave, we assure freedom to the free, honorable alike in what we give, and what we
preserve.” 5 Collected Works of Abraham Lincoln 537 (Roy P. Basler, ed. 1953) (annual
message to Congress of December 1, 1862) (emphasis in original). The act of denying equality in

order to enslave, based on a single trait, jeopardizes the equality of all.

¥ As of February 2014, at least twenty-five large private research companies, including
GlaxoSmithKline, PLC, Merck & Co., Inc., DuPont, AstraZeneca, PLC, Colgate-Palmolive Company,
and Novo Nordisk have committed not to use chimpanzees in research. The Humane Society of the
United States, “Companies with Invasive Chimpanzee Research Policies” (February 24, 2014), available
at

http://www.humanesociety.org/issues/chimpanzee research/tips/companies chimpanzee policies.html#.
Uwz6CvIdWSo (last viewed October 27, 2014). The Board of Editors of Scientific American recently
called for the end of captivity for such cognitively complex nonhuman animals as great apes, cetaceans,
and elephants. “Free Willy — And His Pals,” Scientific American 10 (March 2014).
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The NhRP claims only that Tommy has a common law right to bodily liberty protected
by the common law of habeas corpus. What, if any, other common law rights Tommy possesses
will be determined on a case-by-case basis. In Byrn, the Court of Appeals noted that fetuses are
“persons” for some purposes in New York, including inheritance, devolution of property, and
wrongful death, while not being “persons in the law in the whole sense,” such as being subject to

abortion. 31 N.Y.2d at 200. Equal protection

can only be defined by the standards of each generation. See Cass R. Sunstein,
Sexual Orientation and the Constitution: A Note on the Relationship Between Due
Process and Equal Protection, 55 U. CHI. L.Rev. 1161, 1163 (1988) (“[T]he
Equal Protection Clause looks forward, serving to invalidate practices that were
widespread at the time of its ratification and that were expected to endure.”). The
process of defining equal protection . . . begins by classifying people into groups.
A classification persists until a new understanding of equal protection is achieved.
The point in time when the standard of equal protection finally takes a new form
is a product of the conviction of one, or many, individuals that a particular
grouping results in inequality and the ability of the judicial system to perform its
constitutional role free from the influences that tend to make society's
understanding of equal protection resistant to change.

Varnum, 763 N.W. 2d at 877-78.

4. The New York leqgislature has determined that some nonhuman animals are
persons in the trust context.

New York already recognizes personhood rights in some nonhuman animals, including
Tommy. Specifically, New York is among the states that allow nonhuman animals to be trust
“beneficiaries.” See EPTL 7-8.1. Stanley, 16 N.Y.S.3d at 901 (noting that the statute provides
“that a domestic or pet animal may be named as a beneficiary of a trust.”). Tommy is a
beneficiary of an inter vivos trust created by the NhRP pursuant to EPTL 7-8.1 for the purpose of
his care and maintenance.® Consequently, he is a “person” under that statute, as only “persons”
may be trust beneficiaries. Lenzner v. Falk, 68 N.Y.S.2d 699, 703 (Sup. Ct. 1947); Gilman v.
McArdle, 65 How. Pr. 330, 338 (N.Y. Super. 1883) (“Beneficiaries may be natural or artificial
persons, but they must be persons . . . In general, any person who is capable in law of taking an

interest in property, may, to the extent of his legal capacity, and no further, become entitled to

% A true and correct copy of the trust is attached to the Habeas Petition as Exhibit 9.
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the benefits of the trust.”), rev'’d on other grounds, 99 N.Y. 451 (1885). “Before this statute
[EPTL 7-8.1] trusts for animals were void, because a private express trust cannot exist without a
beneficiary capable of enforcing it, and because nonhuman lives cannot be used to measure the
perpetuities period.” Margaret Turano, Practice Commentaries, N.Y. Est. Powers & Trusts Law
7-8.1 (2013). See In re Mills’ Estate, 111 N.Y.S.2d 622, 625 (Sur. Ct. 1952); In re Estate of
Howells, 260 N.Y.S. 598, 607 (Sur. Ct. 1932). New York did not even recognize honorary trusts
for nonhuman animals, which lack beneficiaries. In re Voorhis’ Estate, 27 N.Y.S.2d 818, 821
(Sur. Ct. 1941).

In 1996, the Legislature enacted EPTL 7-6 (now EPTL 7-8) (a), which permitted
“domestic or pet animals” to be designated as trust beneficiaries.®® This section thereby
acknowledged these nonhuman animals as “persons” capable of possessing legal rights.
Accordingly, in In re Fouts, 677 N.Y.S.2d 699 (Sur. Ct. 1998), the court recognized that five
chimpanzees were “income and principal beneficiaries of the trust” and referred to its
chimpanzees as “beneficiaries” throughout. In Feger v. Warwick Animal Shelter, 59 A.D.3d 68,
72 (2d Dept. 2008), the Appellate Division observed “[t]he reach of our laws has been extended
to animals in areas which were once reserved only for people. For example, the law now
recognizes the creation of trusts for the care of designated domestic or pet animals upon the
death or incapacitation of their owner.”

In 2010, the legislature renumbered EPTL 7-6.1 as EPTL 7-8.1, removed “Honorary”
from the statute’s title, “Honorary Trusts for Pets,” leaving it to read, “Trusts for Pets,”*® and
amended section (a) to read, in part: “A trust for the care of a designated domestic or pet animal

is valid. . . . Such trust shall terminate when the living animal beneficiary or beneficiaries of

% The Sponsor’s Memorandum attached to the bill that became EPTL 7-6.1 (and now EPTL 7-8.1) stated
the statute’s purpose was “to allow animals to be made the beneficiary of a trust.” Sponsor’s Mem. NY
Bill Jacket, 1996 S.B. 5207, Ch. 159. The Senate Memorandum made clear the statute allowed “such
animal to be made the beneficiary of a trust.” Mem. of Senate, NY Bill Jacket, 1996 S.B. 5207, Ch. 159.
“ The Committee on Legal Issues Pertaining to Animals of the Association of the Bar of the City of New
York’s report to the legislature stated, “we recommend that the statute be titled ‘Trusts for Pets’ instead of
‘Honorary Trusts for Pets,” as honorary means unenforceable, and pet trusts are presently enforceable
under subparagraph (a) of the statute.” N.Y. Bill Jacket, 2010 A.B. 5985, Ch. 70 (2010).

111



799

such trust are no longer alive.” (emphasis added). In removing “Honorary” and the twenty-one
year limitation on trust duration, the legislature dispelled any doubt that a nonhuman animal was
capable of being a trust beneficiary in New York. By allowing “designated domestic or pet
animals” to be trust beneficiaries able to own the trust corpus, New York recognized these
nonhuman animals as “persons” with the capacity for legal rights.

Justice Jaffe agreed with the NhRP’s interpretation of the pet trust statute in the Stanley

case. The Court explained:

Moreover, some animals, such as pets and companion animals, are gradually
being treated as more than property, if not quite as persons, . .. (See generally
Feger v. Warwick Animal Shelter, 59 A.D.3d 68, 71-72, 870 N.Y.S.2d 124 [2d
Dept 2008] [“Companion animals are a special category of property” and courts
recognize their “cherished status™]; see also People v. Garcia, 29 A.D.3d 255,
812 N.Y.S.2d 66 [1st Dept 2006] [goldfish are companion animals protected by
animal cruelty law]; Raymond v. Lachmann, 264 A.D.2d 340, 341, 695 N.Y.S.2d
308 [1st Dept 1999] [recognizing cherished status of pets and considering cat's
interests by awarding possession of her to defendant as “best for all concerned,”
notwithstanding plaintiff's actual ownership interest]; Travis v. Murray, 42
Misc.3d 447, 977 N.Y.S.2d 621 [Sup Ct, New York County 2013] [recognizing,
in dispute over custody of dog in divorce proceeding, that dogs are seen as family
members, and declining to apply strict property analysis, applying something akin
to “best interests of the child” standard]). At least one New York court,
recognizing that “a pet is not just a thing but occupies a special place somewhere
in between a person and a piece of personal property,” found that a dog's owner
may be entitled to emotional distress damages for the wrongful destruction and
loss of her dog, thereby departing from contrary precedent. (Corso v. Crawford
Dog & Cat Hosp., Inc., 97 Misc.2d 530, 531, 415 N.Y.S.2d 182 [Civ Ct, Queens
County 1979]; . . .

Consonant with these recent trends, New York enacted section 7-8.1 (“Trusts for
pets”) of the Estates, Powers and Trusts Law (EPTL), providing that a domestic
or pet animal may be named as a beneficiary of a trust. (Pet. Memo. of Law, at
54-56; see McKinley, Dog-Related Bills Flood Albany as Major Legislation
Stalls, New York Times, June 11, 2015, http://
www.nytimes.com/2015/06/12/nyregion/dog-related-bills-floodalbany-as-major-
legislation-stalls.ntml?_r=0 [noting that dogs' interests “are exceptionally well
represented in Albany this year.”] ).

Some commentators have described the current legal status of animals as “quasi-
persons, being recognized as holding some rights and protections but not others.”
(Eg, Matambanadzo, Embodying Vulnerability: A Feminist Theory of the Person,
20 Duke J Gender L & Policy at 61).
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Stanley, 16 N.Y.S.3d at 912-13.

As EPTL 7-8.1 created legal personhood in those nonhuman animals within its reach,
New York public policy already recognizes that at least some nonhuman animals are persons
capable of possessing one or more legal rights.

IV. CONCLUSION

Tommy is an autonomous and self-determining being who can choose how to live his life
and who possesses dozens of complex cognitive abilities that comprise and support his autonomy
and bodily liberty. Moreover, he can shoulder duties and responsibilities both within chimpanzee
societies and within human/chimpanzee societies. He is therefore entitled to legal personhood as
a matter of common law liberty and equality, which in turn, entitles him to a writ of habeas
corpus. He is further entitled to immediate discharge from what will otherwise be a decades-long
imprisonment.

Professor Mathias Osvath made it clear that every day of Tommy’s perpetual
imprisonment is hellish, as chimpanzees “have a concept of their personal past and future and
therefore suffer the pain of not being able to fulfill one’s goals or move around as one wants; like
humans they experience the pain of anticipating a never-ending situation.” (Osvath Aff. at {16).

Tommy cannot be released to Africa or onto the streets of New York State. But he can be
released from his imprisonment in New York. This Court should order him discharged from the
Respondents’ control and then determine where best to place him. The NhRP strongly
recommends that he be delivered into the care of Save the Chimps in Ft. Pierce, Florida,
forthwith, there to spend the rest of his life living as an autonomous, self-determining
chimpanzee to the greatest extent possible in North America, amongst chimpanzee friends,

climbing, playing, socializing, feeling the sun, and seeing the sky.
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Dated: )L/ y» / ,'7\0}5 Respectfully submitted,

Elizabeth Stein, Esq.

Attorney for Petitioner

5 Dunhill Road

New Hyde Park, New York 11040
(516) 747-4726

%@w M //L)/&e

Steven M. Wlse,

Subject to pro hac vzce adm1ss1on
Attorney for Petitioner

5195 NW 112th Terrace

Coral Springs, Florida 33076
(954) 648-9864
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Certification Pursuant to CPLR § 2105

CERTIFICATION PURSUANT TO CPLR § 2105

I, Elizabeth Stein, attorney for Petitioner-Appellant, hereby certify
pursuant to Section 2105 of the CPLR that the foregoing papers
constituting the Record on Appeal have been personally compared by
me with the originals, and have been found to be true and complete
copies of said originals, and the whole thereof, all of which are now on
file in the office of the Clerk of the Supreme Court, County of New

York.

Dated: , 2016

By:

Elizabeth Stein, Esq.
Attorney for Petitioner-Appellant
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