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A.C. 41464  : 
: 

In the Matter of a Petition for a Common :  
Law Writ of Habeas Corpus, : 

:
: 

NONHUMAN RIGHTS PROJECT, INC., : 
on behalf of BEULAH, MINNIE, and : 
KAREN, : 

Plaintiff, : 
v. : 

: 
R.W. COMMERFORD & SONS, INC.  : 
a/k/a COMMERFORD ZOO, and   : 
WILLIAM R. COMMERFORD, as   : 
President of R.W. COMMERFORD & : 
SONS, INC.,   

Defendants.  :

PETITION FOR CERTIFICATION

Plaintiff, the Nonhuman Rights Project, Inc. (“NhRP”), hereby seeks review of the 

Appellate Court decision, 192 Conn. App. 36, officially released August 20, 2019 

(“Decision”). 

I. QUESTIONS PRESENTED FOR REVIEW 

A. Did the Appellate Court err in holding that the real party in interest, Minnie—an 

Asian elephant unlawfully detained by Defendants—must have standing in the first instance 

in order for Plaintiff to have next-friend standing to pursue a habeas corpus action on her 

behalf, where the action seeks a good faith extension or modification of the Connecticut 

common law of habeas corpus?1

B. Did the Appellate Court err when it resolved the question of Minnie’s standing by 

determining the merits of the case? 

1 The other two elephants named in this habeas corpus lawsuit, Karen and Beulah, have 
died while in the control of Defendants during the pendency of the appeals. 
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C. Did the Appellate Court err in determining that personhood requires the ability to 

bear duties and social responsibilities, an issue which neither the trial court nor the 

Appellate Court provided Plaintiff with an adequate opportunity to present, brief, and argue?  

II.  BASES FOR CERTIFICATION

This case is of great public importance as it concerns, as did Jackson v. Bulloch, 12 

Conn. 38 (1837), whether an autonomous, self-determining, and otherwise exceedingly 

cognitively complex being—in Jackson, a human slave; here, an elephant—can legally be 

imprisoned for life, whether a third-party may employ The Great Writ of Habeas Corpus to 

test the legality of her imprisonment, and what meaning liberty and equality have in such 

cases. It also concerns the extent to which judicial decisions should be influenced by the 

rapidly mounting scientific evidence of the complex cognition and autonomy of elephants. 

The Decision directly conflicts with Jackson v. Bulloch and other controlling 

Connecticut Supreme Court decisions, including Connecticut Assn of Boards of Educ Inc 

v. Shedd, 197 Conn. 554 (1985), Maloney v. Pac, 183 Conn. 313 (1981), State v. Pierson, 

208 Conn. 683 (1988), State v. Iban C, 275 Conn. 624 (2005), and Electrical Contractors 

Inc v. Department of Educ, 303 Conn. 402 (2012). 

III. SUMMARY OF THE CASE 

On November 13, 2017, Plaintiff filed a Verified Petition for a Common Law Writ of 

Habeas Corpus (“Petition”) seeking a good faith extension or modification of the common 

law of habeas corpus on behalf of Beulah, Minnie, and Karen, three elephants alleged to 

be illegally detained by Defendants (“Commerford”). Plaintiff sought only the recognition of 

the elephants’ common law right to bodily liberty protected by habeas corpus and their 

immediate release from illegal detention. On December 26, 2017, the trial court declined to 
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issue the writ on the ground that Plaintiff lacked third-party standing under P.B. § 23-

24(a)(1) as the NhRP failed to allege it had a “significant relationship” with the elephants, 

and on the alternate ground that the Petition was “wholly frivolous” under P.B. § 23-24(a)(2). 

In its Decision, the Appellate Court affirmed only the trial court’s decision that Plaintiff 

lacked standing, not on the basis the trial court reached—and which Plaintiff briefed on 

appeal—but because “the elephants, not being persons, lacked standing in the first 

instance.” Decision at 41. The Appellate Court held that “the real party in interest for whom 

the ‘next friend’ seeks to advocate for, must have standing in the first instance.” Id. at 42. It 

then determined the merits, without the benefit of briefing, by concluding that the elephants 

were not “persons” because they are “incapable of bearing duties and social responsibilities 

required by such social compact.” Id. at 46. 

IV.  ARGUMENT 

A. Fundamental public policy concerns compel granting certification. 

Many parties seeking certification before this Court claim, as the NhRP does here, 

that their case is a matter of first impression, that the decision of courts below directly 

conflicts with this Court’s decisions, and/or that the lower courts greatly departed from the 

accepted and usual course of judicial proceedings. Far less frequent are cases in which all 

of the above are true and most of the plaintiffs have perished before this Court could rule. 

And rarely does a case come before this Court that, in addition, implicates so many 

fundamental Connecticut public policy concerns. This is such a case. 

In 1873, this Court decided the momentous habeas corpus case of Jackson v. 

Bulloch. There, this Court freed an enslaved woman named Nancy Jackson who was one 
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of just twenty-five slaves in Connecticut.2 In the Decision, the Appellate Court completely 

ignored that Jackson established controlling precedent by permitting a stranger—the 

abolitionist and former slave, James Mars—to bring a third-party claim on her behalf, as 

Jackson, a slave, could not bring it herself. But just as Jackson was about far more than 

just Nancy Jackson or the other twenty-four Connecticut slaves, who constituted less than 

one part in ten thousand of Connecticut’s citizenry—though their freedom was of the utmost 

importance to them—this case is about far more than just Minnie—though her freedom is 

of the utmost importance to her. See Bases for Certification, supra. 

In Jackson v. Bulloch, this Court struck a blow for human freedom that we proudly 

recall nearly two centuries on.3 This Court now has the opportunity to consider striking a 

blow for the freedom of nonhuman beings whose unrebutted extraordinarily cognitively 

complex and human-like cognition includes: autonomy; self-determination; self-awareness; 

use of specific calls and gestures to plan and “discuss” a course of action and to adjust and 

execute plans in a coordinated manner to avoid risk; empathy; theory of mind (awareness 

others have minds); extensive working and long-term memory that allows accumulation of 

social knowledge; the ability to act intentionally and in a goal-oriented manner and to detect 

goal directedness in others; imitation; engaging in true teaching; cooperation and coalition 

building; cooperative and innovative problem-solving; understanding causation; intentional 

communication, including vocalizations that convey knowledge and information in a manner 

2 https://connecticuthistory.org/jackson-v-bulloch-and-the-end-of-slavery-in-connecticut/. 

3 Compare Miller v. Gaskine, 11 Fla. 73, 78 (1864) (“There is no evil against which the 
policy of our laws is more pointedly directed than that of allowing slaves to have any other 
status than that of pure slavery.”)  
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similar to humans; utilization of a wide variety of gestures, signals, and postures; and 

awareness of and response to death, including grieving.4

Minnie simply isn’t human. As New York Court of Appeals Judge Eugene M. 

Fahey—the only American high court judge to opine on the merits of the arguments for 

nonhuman animal personhood—recently noted in a habeas corpus case involving the legal 

personhood of chimpanzees: 

The Appellate Division’s conclusion that a chimpanzee cannot be considered a 
‘person’ and is not entitled to habeas relief is in fact based on nothing more than the 
premise that a chimpanzee is not a member of the human species... I agree with the 
principle that all human beings possess intrinsic dignity and value, and have [the]... 
privilege of habeas corpus... but, in elevating our species, we should not lower the 
status of other highly intelligent species. The better approach... is to ask not whether 
a chimpanzee fits the definition of a person or whether a chimpanzee has the same 
rights and duties as a human, but instead whether he or she has the right to liberty 
protected by habeas corpus. 

Nonhuman Rights Project, Inc., on Behalf of Tommy v. Lavery, 31 N.Y.3d 1054, 1057 

(2018) (“Tommy”) (Fahey, J., concurring). 

The momentous question now squarely placed before this Court is whether Minnie’s 

mere species, standing alone, presents a distinction with a legal difference the way that 

race, religion, gender, ethnicity, sexual preference, national origin, and similar distinctions 

among humans once constituted legal differences that justified invidious discrimination 

against them, or whether her species difference, standing alone, is a distinction without 

such a legal difference, the way that race, religion, gender, ethnicity, sexual preference, 

national origin, and similar distinctions among humans have become legally irrelevant in 

our more enlightened times. 

With respect to chimpanzees, Judge Fahey observed that: 

4 Plaintiff’s Brief at 5-6. 
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The reliance on a paradigm that determines entitlement to a court decision based 
on whether the party is considered a “person” or relegated to the category of a “thing” 
amounts to a refusal to confront a manifest injustice. Whether a being has the right 
to seek freedom from confinement through the writ of habeas corpus should not be 
treated as a simple either/or proposition.... Chimpanzees … are autonomous, 
intelligent creatures. To solve this dilemma, we have to recognize its complexity and 
confront it. 

Tommy, 31 N.Y.3d at 1059 (emphasis added). 

This was Judge Fahey’s third vote on whether the Court of Appeals should hear the 

NhRP’s appeal on behalf of a chimpanzee. Joining other distinguished judges who have 

publicly changed their minds,5 Judge Fahey wrote: 

In the interval since we first denied leave to the Nonhuman Rights Project, I have 
struggled with whether this was the right decision … I continue to question whether 
the Court was right to deny leave in the first instance. The issue whether a nonhuman 
animal has a fundamental right to liberty protected by the writ of habeas corpus is 
profound and far-reaching. It speaks to our relationship with all the life around us. 
Ultimately, we will not be able to ignore it. While it may be arguable that a 
chimpanzee is not a “person,” there is no doubt that it is not merely a thing. 

Tommy, 31 N.Y.3d at 1059 (internal citation omitted). 

The University of Missouri’s “Famous Trials” website will soon release 24 lectures 

entitled "Liberty on Trial: The Stories Behind Legal Battles That Defined Freedom in 

America." Chapter 24 focuses on the work of the NhRP to attain fundamental legal rights 

5 See, e.g., City of Erie v. Pap’s A.M., 529 U.S. 277, 316-317 (2000) (Souter, J, concurring); 
McGrath v. Kristensen, 340 U.S. 162, 178 (1950) (Jackson, J., concurring); Henslee v. 
Union Planters National Bank and Trust Co., 335 U.S. 595, 600 (Frankfurther, J, 
dissenting); Andrews v. Styrap, 26 L.T.R. 704, 706 (Ex.  1872) (Bramwell, J.); Richard A. 
Posner, Reflections on Judging 84-85 (2013). 
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for autonomous and cognitively complex nonhuman animals. The legal battles that will 

come to define freedom in America with respect to beings such as Minnie have arrived at 

this Court. Their outcome, and the great principles upon which they rest, will affect not just 

nonhuman animals but millions upon millions of human beings as well as the reputation of 

Connecticut justice, as Jackson did. Regarding the profound issue of the right of an 

imprisoned elephant to the bodily liberty protected by habeas corpus, the time has come 

for this Court “to recognize its complexity and confront it.” Tommy, 31 N.Y.3d at 1059.

B. Under Jackson v. Bulloch, the NhRP’s next friend standing did not require 
Minnie to have standing “in the first instance.” 

The Appellate Court’s conclusion that Plaintiff’s standing depended upon the 

elephants having standing directly conflicts with Jackson v. Bulloch. Nancy Jackson was 

not part of the “social compact” noted in the 1st section of the Connecticut Bill of Rights and 

was not even part of the “people” secured from unreasonable searches or seizures by the 

8th section of the Connecticut Bill of Rights. 12 Conn. at 42-43. Though Jackson has never 

been overruled or qualified6 and has been cited by the Connecticut Supreme Court four 

times since just 1990,7 the Appellate Court ignored it in its Decision. See Brief at 7. 

Jackson also favorably cited the famous habeas corpus cases of Somerset v. 

Stewart, 1 Loftt 1 (K.B. 1772) and Commonwealth v. Aves, 35 Mass. 193 (1836). 12 Conn. 

at 41. In Somerset, the great English judge Lord Mansfield issued the common law writ of 

habeas corpus sought by James Somerset’s next friends to determine whether he could 

6 See Herald Pub. Co. v. Bill, 142 Conn. 53, 61–62 (1955) (“A decision of this court is a 
controlling precedent until overruled or qualified.”). 

7 See State v. Webb, 238 Conn. 389, 410 n. 20 (1996); State v. White, 229 Conn. 125, 151 
(1994); State v. Joyner, 225 Conn. 450, 466 (1993); State v. Lamme, 216 Conn. 172, 181 
(1990).  
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actually be a slave.8 In Aves, the great American judge Lemuel Shaw issued the writ of 

habeas corpus on behalf of a six-year old slave girl named Med whose next friend was the 

Boston Anti-Slavery Society.9

As slaves, Jackson, Somerset, and Med lacked standing to challenge the legality of 

their detention, but did so through next friends, a situation that would recur in New York.10

E.g., Lemmon v. People, 20 N.Y. 562 (1860) (habeas writ obtained for eight slaves); In re 

Kirk, 1 Edm. Sel. Cas. 315 (N.Y. Sup. Ct. 1846) (habeas writ obtained on behalf of slave). 

C. In direct conflict with numerous Connecticut Supreme Court decisions, the 
Appellate Court improperly resolved the question of standing by determining 
the merits of the case. 

“[T]he question of standing is not an inquiry into the merits.” Connecticut Assn of 

Boards of Educ Inc v. Shedd, 197 Conn. at 557 n. 1 (emphasis added); accord Maloney v. 

Pac, 183 Conn. 313, 321 n.6 (1981); State v. Pierson, 208 Conn. 683, 687 (1988); State v. 

Iban C, 275 Conn. 624, 664 (2005). “[S]tanding exists so that a party may attempt to 

vindicate ‘arguably’ protected interests.” Shedd, 197 Conn. at 557 n. 1. 

Whether Minnie is a “person” entitled to the right to bodily liberty protected by habeas 

corpus is the issue that goes to the merits. Although this central issue was not on appeal, 

the Appellate Court concluded that elephants are not “persons” and thus improperly 

8 See Steven M. Wise, Though the Heavens May Fall – The Landmark Trial That Led to 
the End of Human Slavery 114-116 (Da Capo 2005).  

9 See Leonard W. Levy, The Law of the Commonwealth and Chief Justice Lemuel Shaw
62 (Oxford 1957) (“The case presented a wholly novel situation . . . and in point of law as 
without precedent in any state or federal report.”).  

10 Plaintiff has obtained two habeas corpus orders to show cause on behalf of nonhuman 
animals in New York. See The Nonhuman Rights Project, Inc. ex rel. Hercules & Leo v. 
Stanley, 16 N.Y.S.3d 898 (N.Y. Sup. Ct. 2015) and The Nonhuman Rights Project, Inc., on 
Behalf of Happy, v. Breheny, Index No. 1845164 (November 16, 2018). 
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resolved the question of standing by determining the merits.11 See Electrical Contractors 

Inc v. Dep’t of Educ, 303 Conn. 402, 438 n. 28 (2012) (refusing to consider claim because 

it “would involve consideration of the merits, rather than the issue of the plaintiffs' standing”).

D. Minnie is already a legal person and the recognition of her right to bodily 
liberty does not turn on her capacity to bear duties and social responsibilities. 

As the beneficiary of an inter vivos trust created under C.G.S.A. § 45a-489a, Minnie 

is by definition a legal person with rights as a beneficiary, notwithstanding her alleged 

inability to bear duties and responsibilities.12 Similarly, the recognition of Minnie’s right to 

bodily liberty does not turn on her capacity to bear “duties and social responsibilities 

required by [the] social compact.” Decision at 46. 

What Connecticut’s “social compact” may or may not require is irrelevant. Nancy 

Jackson was ordered freed pursuant to common law habeas corpus, 12 Conn. at 54, 

notwithstanding that slaves were neither parties to Connecticut’s “social compact” as set 

forth in the 1st section of the Bill of Rights13 nor one of the “people” protected by the 8th

section of the Bill of Rights. 12 Conn. at 43. 

No Connecticut court has ever found the state’s “social compact” conditions rights 

on the capacity to bear “duties and social responsibilities.”14 C.G.S.A. § 45a-489a bestows 

11 During oral argument, this Court repeatedly inquired into the merits despite being 
repeatedly reminded that the central issue of elephant personhood was not on appeal. See
Tr. 4/22/19 at 19-30.  

12 See RESTATEMENT (THIRD) OF TRUSTS § 43 Persons Who May Be Beneficiaries 
(2003); RESTATEMENT (SECOND) OF TRUSTS § 124 (1959); Kate McEvoy, “§ 2:16.  Pet 
trusts,” 20 CONN.PRAC., CONN.ELDER LAW § 2:16 (2014 ed.). 

13 See State v. Webb, 238 Conn. 389, 410 n. 20 (1996).  

14 The Appellate Court cited Moore v. Ganim, 233 Conn. 557, 598 (1995), Decision at 45-
46, but the quoted passage discussed neither “duties” nor “responsibilities.”    
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the rights of trust beneficiaries—and therefore legal personhood—upon nonhuman animals 

without any such requirement.”15 Judge Fahey recently and emphatically rejected the claim 

that the capacity to bear duties is even required for habeas corpus, see Tommy, 31 N.Y.3d 

at 1056-57, and Plaintiff is prepared to argue, should it ever get the opportunity, that such 

a requirement has never existed and would seriously undermine fundamental human rights. 

The focus of Plaintiff’s Brief was the trial court’s conclusion that Plaintiff lacked 

standing because it “failed to allege a significant relationship with the elephants.” Decision 

at 41. Any discussion in the Brief of personhood was in summary form and made without 

the benefit of a record generated by a lower court hearing, and did not focus on the 

relevance of the ability to bear duties on personhood. Since the merits of the petition were 

not on appeal, Plaintiff did not have a fair opportunity to address the Appellate Court’s 

specific ground of affirmance in its brief or before the trial court. 

PLAINTIFF-PETITIONER, 
NONHUMAN RIGHTS PROJECT, INC. 

By:  /s/ Barbara M. Schellenberg (305749)   
Barbara M. Schellenberg 
Cohen and Wolf, P.C. 
1115 Broad Street 
Bridgeport, CT  06604 
Tel: (203) 368-0211 
Email: bschellenberg@cohenandwolf.com

Admitted pro hac vice: 
Steven M. Wise 
5195 NW 112th Terrace 
Coral Springs, FL  33076 
Tel: (954) 648-9864 
E-mail: WiseBoston@aol.com

15 See also Stanley, 16 N.Y.S.3d at 898, 901 (referring to “this state’s recognition of legal 
personhood for some nonhuman animals under [EPTL § 7-8.1]”). 
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CERTIFICATION 

I hereby certify that: a copy of the foregoing has been delivered electronically on the 
date hereof to each other counsel of record and the non-appearing defendants; counsels’ 
and defendants’ names, addresses, e-mail addresses and telephone numbers are listed 
below; the foregoing has been redacted or does not contain any names or other personal 
identifying information that is prohibited from disclosure by rule, statute, court order or case 
law; and the foregoing complies with all applicable rules of appellate procedure. 

David B. Zabel 
Cohen and Wolf, P.C. 
1115 Broad Street 
Bridgeport, CT 06604
Tel: (203) 368-0211 
Email: dzabel@cohenandwolf.com 

R.W. Commerford & Sons  
48 Torrington Rd. 
Goshen, CT 06756 
Tel.: (860) 491-3421 
E-mail:  commerfordzoo@yahoo.com

William R. Commerford 
48 Torrington Rd. 
Goshen, CT 06756 
Tel.: (860) 491-3421 
E-mail:  commerfordzoo@yahoo.com

/s/ Barbara M. Schellenberg (305749) 
Barbara M. Schellenberg 
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