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I. INTRODUCTION

This case presents an opportunity to remedy a profound injustice imposed on Mari and
Vaigai by their confinement at the Honolulu Zoo. Other courts have already recognized that
autonomous and extraordinarily cognitively complex nonhuman animals can seek habeas corpus
relief. In 2016, an Argentine court recognized the chimpanzee Cecilia as a legal person, granted
her habeas corpus relief, and ordered her transferred from the custody of the Mendoza Zoo to that
of a sanctuary in Brazil.! Cecilia’s Case at 32. The court rejected the state attorney’s contention
that habeas corpus was unavailable because Cecilia was a “thing” and not a “human person.” Id.
at 5. Instead, it held habeas corpus was “the applicable procedure” to “preserve Cecilia’s right to
live in an environment and conditions appropriate for her species,” which she now does. /d. at 31-
32. See also Kake v. Horton, 2 Haw. 209, 212 (1860) (“to decide equitably . . . resort may also be
had to the laws and usages of other countries™); Puuku v. Kaleleku, 8 Haw. 77, 80 (1890) (same).

Similarly, several American high court judges have recognized that habeas corpus is not
exclusively a human remedy. Judge Eugene Fahey (ret.) echoed the sentiment from Cecilia s Case
and rejected as flawed the notion that a chimpanzee “cannot be considered a [legal] ‘person’ and
is not entitled to habeas relief” because “a chimpanzee is not a member of the human species.”
Nonhuman Rts. Project, Inc., on Behalf of Tommy v. Lavery, 31 N.Y.3d 1054, 1057 (2018) (Fahey,
J., concurring). Judge Jenny Rivera went further, explaining that the “majority’s argument boils
down to a claim that animals do not have the right to seek habeas corpus because they are not
human beings and that human beings have such a right because they are not animals. But, of course,

humans are animals. And glaringly absent is any explanation of why some kinds of animals—i.e.,

' Presented by A.F.A.D.A. About the Chimpanzee “Cecilia” — Nonhuman Individual, File No.
P.72.254/15 (Third Court of Guarantees, Mendoza, Argentina, Nov. 3, 2016) [English translation],
at: https://bit.ly/3mkkSmy (hereafter, “Cecilia’s Case”).
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humans—may seek habeas relief, while others—e.g., elephants—may not.” Nonhuman Rts.
Project, Inc. v. Breheny, 38 N.Y.3d 555, 633 (2022) (Rivera, J., dissenting). Now a Chief Judge,
Rowan Wilson, in a comprehensive dissent, cautioned that when a court answers, “‘No, animals
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cannot have rights,”” it not only harms the animals before it but it also “denies and denigrates the
human capacity for understanding, empathy, and compassion.” Id. at 626 (Wilson, J., dissenting).

Nothing in Hawai‘i’s jurisprudence prevents this Court from, at a minimum, directing the
issuance of an order to show cause (“OSC”). The underlying petition for a common law writ of
habeas corpus (“Petition”) establishes a prima facie case of unlawful confinement, mandating the
issuance of an OSC, and thereby permitting this case to proceed to an appropriate merits hearing.

Accordingly, Petitioner/Petitioner-Appellant Nonhuman Rights Project, Inc. (“NhRP”), by
and through undersigned counsel, respectfully requests a writ of certiorari pursuant to HRS § 602-
59 and HRAP 40.1. The Intermediate Court of Appeals’ (“ICA”) grave errors of law, as set forth
in Nonhuman Rts. Project, Inc. on behalf of Mari v. City & Cnty. of Honolulu, No. CAAP-24-
0000323, 2026 WL 226499 (Haw. Ct. App. Jan. 28, 2026) (Appendix A) (hereafter, “Ord.”),

warrant this Court’s immediate reversal.

II. QUESTIONS PRESENTED

(1) Does Chapter 660 of the Hawai‘i Revised Statutes supersede the common law writ of
habeas corpus, thereby eliminating habeas corpus as a common law writ?

(2) If habeas corpus exists as a common law writ, can Mari and Vaigai avail themselves of
the writ’s protections to seek release from their confinement at the Honolulu Zoo?

III. STATEMENT OF PRIOR PROCEEDINGS

On Oct. 31, 2023, in the O‘ahu First Circuit (“Circuit Court”), the NhRP filed the Petition

on behalf of Mari and Vaigai, wild-born Asian elephants confined at the Honolulu Zoo. See JIMS



(Case ID: CAAP-24-323), Dkt. No. 13 (Record on Appeal) (Appendix B), p. 1, No. 1. The Petition
names the City and County of Honolulu, the Department of Enterprise Services and its Director,
Dita Holifield, and the Honolulu Zoo Director, Linda Santos, as Respondents (collectively,
“Respondents”). /d. The NhRP filed an unsuccessful pro hac vice motion for Mr. Jake Davis on
Now. 2, 2023, id. at pp. 2-3, Nos. 10-13, followed by a second pro hac vice motion (“MPHV”) on
Nov. 10, 2023. Id. at pp. 3-5, Nos. 18-25. Respondents moved to dismiss the Petition on Nov. 20,
2023 (“MTD”).2 Id. at 5, No. 27. The NhRP opposed on Jan. 8, 2024, id. at 8, No. 45, and
Respondents replied on Jan. 10, 2024. Id. at 9, No. 47.

On Jan. 16, 2024, the Circuit Court held a nearly forty-minute hearing on the MPHV and
MTD. Id. at 9-10, Nos. 51-52 (Minutes). The court initially granted the MPHV and Mr. Davis

argued on behalf of Mari and Vaigai. Id. On March 25, 2024, however, the MPHV was denied,?

2 Giuliani v. Chuck, 1 Haw. App. 379, 385 (1980) (“The motion to dismiss for failure to state a
claim is viewed with disfavor and is rarely granted.”).

3 The NhRP does not challenge the Circuit Court’s ultimate denial of the MPHV as it intends to
file a new motion seeking Mr. Davis’s admission pro hac vice should certiorari and oral argument
be granted. However, NhRP respectfully directs this Court’s attention to the history of that denial
to provide context for the ICA’s following statement: “The Circuit Court orally granted the
application [for Mr. Davis’s pro hac vice admission] subject to six conditions specified during the
hearing. N[h]RP’s Hawai‘i-licensed counsel[’s] . . . proposed order omitted parts or all of the
second, third, fourth and sixth conditions.” Ord. at *3. As discussed, a hearing was held on Jan.
16, 2024, during which the Circuit Court articulated the conditions for pro hac vice admission.
Dkt. 13, pp. 9-10, Nos. 51-52. At the time, Ms. Cheryl Nolan and Mr. Davis took contemporaneous
notes of the pro hac vice conditions. When the NhRP filed its proposed order for Mr. Davis’s pro
hac vice admission on Jan. 22, 2024, a transcript was not available because transcript services
indicated that one would not be available for the foreseeable future. /d. at p. 10, No. 55. In fact,
the transcript was not delivered until Sep. 20, 2024. Dkt. 33. Thus, the NhRP filed what it
understood to be a comprehensive proposed order based on its notes from the Jan. 16 hearing. Had
the transcript been made available at any point during the two-month period between the hearing
and the entry of judgment, its contents would have been complied with fully. With respect to the
unsuccessful attempts to admit Mr. Davis pro hac vice before the ICA, the NhRP remains uncertain
how it twice “did not comply with Rule 1.9 of the Supreme Court of the State of Hawai‘i.” Ord. at
*3.



the MTD was granted without prejudice, and judgment was entered for Respondents. /d. at 12-13,
Nos. 63, 65, 71. The NhRP noticed its appeal on April 22, 2024. Id. at 14, No. 75. The Record on
Appeal was transmitted on June 10, 2024. Dkt. Nos. 12-13. The NhRP filed its jurisdictional
statement on June 19, 2024, Dkt. No. 17, and its opening brief on July 22, 2024. Id. at No. 19.
Respondents answered on Aug. 29, 2024, Dkt. 27, and the NhRP replied on Sept. 23, 2024. Dkt.
35. The ICA found oral argument unnecessary on Nov. 28, 2025. Dkt. 56. The NhRP moved for
retention of oral argument on Dec. 5, 2025. Dkt. 57. Respondents opposed retention on Dec. 9,
2025. Dkt. 59. The ICA refused oral argument and issued its summary disposition order on Jan.
28,2026. Dkt. 61. Judgment on Appeal was entered on Feb. 26, 2026. Dkt. 67. Over the course of
the ICA proceedings, the NhRP moved three times for Mr. Davis’s pro hac vice admission; the first
two motions were denied and the third was deemed moot. See Dkt. 21 (first attempt); Dkt. 45 (first
denial); Dkt. 47 (second attempt); Dkt. 49 (second denial); Dkt. 51 (third attempt).

IV. STATEMENT OF THE CASE

The facts set forth by the world’s leading elephant scientists and attached to the Petition
are incorporated herein by reference. See Appendix C (Petition), § V (Expert Declarations). The
factual allegations establish that Mari and Vaigai are autonomous and extraordinarily cognitively
complex individuals, and their confinement at the Honolulu Zoo prevents them from engaging in
normal, autonomous behavior. Since autonomy underlies the common law right to bodily liberty,
which habeas corpus safeguards, confinement that prevents Mari and Vaigai from engaging in
normal, autonomous behavior is a violation of their right to bodily liberty.

The Petition thus establishes a prima facie case of unlawful confinement, mandating the
issuance of an OSC and shifting the burden to Respondents to justify the legality of Mari and

Vaigai’s continued confinement. See Appendix C, § VI (Issuing the OSC). Given that a habeas



petitioner is entitled to an OSC unless the petition fails to establish a prima facie case, the Circuit
Court committed a grave error of law in granting Respondents’ MTD. The ICA compounded that
error by affirming dismissal, prematurely determining that Mari and Vaigai are not “persons,” and,
most grievously, concluding that statute supersedes the Great Writ.
V. ARGUMENT
1 Chapter 660 Does Not Supersede the Common Law Writ of Habeas Corpus

The ICA committed a grave error of law in holding that “HRS Chapter 660 supersedes the
common law writ of habeas corpus.” Ord. at *1. Habeas corpus is an ancient, impartial safeguard
of liberty, and the Hawai‘i Constitution’s Suspension Clause preserves the writ in its common law
form, preventing the legislature from altering its scope. Haw. Const. art. I, § 15 (“The privilege of
the writ of habeas corpus shall not be suspended unless, when in cases of rebellion or invasion, the
public safety may require it.”").* The Federal Suspension Clause is consistent with this principle,
also protecting the writ as it existed at common law. See, e.g., Dept of Homeland Sec. v.
Thuraissigiam, 591 U.S. 103, 116 (2020) (the Federal Suspension Clause, “‘at a minimum,’
protects the writ of habeas corpus as it existed in 1789”). The Judiciary Act of 1789, which first

empowered federal courts to issue writs of habeas corpus, confirms that understanding: The Act

* The NhRP does not dispute that the legislature may displace common law doctrines in certain
circumstances. Ord. at *2. However, as applied to habeas corpus, the ICA’s reasoning is flawed for
two reasons: (1) the Suspension Clause preserves the Great Writ’s common law form, and (2) the
ICA 1identifies no language in Chapter 660 evidencing a legislative purpose to supersede habeas
corpus as a common law remedy. As this Court has long held, “[w]here it does not appear there
was legislative purpose in superseding the common law, the common law will be followed.” Burns
Int'l Sec. Servs., Inc. v. Dep't of Transp., 66 Haw. 607, 611 (1983); see also Akai v. Lewis, 37 Haw.
374, 378 (1946) (“It is also well settled that under the rule of strict construction it is not to be
presumed that the lawmakers intended to abrogate or modify a rule any further than that which is
expressly declared or clearly indicated.”). As Chapter 660 neither expressly declares nor clearly
indicates an abrogation of the common law writ, the legislature has not displaced habeas corpus as
a common law remedy in Hawai‘i—nor could it absent “rebellion or invasion” and “public safety”
requiring it. Haw. Const. art. I, § 15.



“did not define the substantive reach of the writ,” meaning, “courts defined the scope of the writ
in accordance with the common law.” Stone v. Powell, 428 U.S. 465, 475 (1976).

Consistent with that historical understanding, the ICA’s reading of Chapter 660 as
abolishing the common law writ conflicts with the Hawai‘i Suspension Clause. Chapter 660
governs venue and procedure, not the writ’s substantive scope. See Eason v. State, 157 Hawai‘i
252,269 (2025) (describing Chapter 660 as “dealing with procedural matters”). Chapter 660 does
not—and, consistent with the Suspension Clause, cannot—Ilimit substantive entitlement to the
Great Writ, a determination reserved for the judiciary in accordance with the common law. See,
e.g., Powell, 428 U.S. at 475 n.6 (1976) (“It is now well established that the phrase ‘habeas corpus’
used alone refers to the common-law writ of habeas corpus Ad subjiciendum, known as the ‘Great
Writ.””); Ex parte Apuna, 6 Haw. 732, 734 (1869) (“The writ always intended, if not otherwise
described, is the writ ad subjiciendum et recipiendum.”).

In Brown v. Goto, 16 Haw. 263, 265 (1904), this Court acknowledged that habeas corpus
“is a common law writ” and recognized it is protected in that capacity by the Suspension Clause.
That recognition required the Court to grapple with the writ’s dual nature: it functions within a
statutory scheme that regulates venue and procedure, yet its substantive scope remains grounded
in the common law. The Court explained that the legislature may regulate “by what courts, in what
manner and under what conditions, within reasonable limits, [the writ] may be exercised.” Id. It
even observed that “the legislature may go so far as to confine the original jurisdiction in habeas
corpus to the supreme court.” Id. However, the Court made a critical distinction, holding that
“[u]ndoubtedly the right to the [common law] writ could not be taken away by statute.” Id. This
language makes clear that statutory provisions governing habeas corpus regulate venue and

procedure only; those provisions do not curtail the writ’s substantive scope, which is left to the



development of the common law.®> But see Eason, 157 Hawai‘i at 266-69 (finding the legislature
may suspend habeas corpus in extreme situations but not alter the remedy’s scope).

Even where the NhRP has not prevailed, courts addressing analogous claims have
recognized the Great Writ’s dual nature, agreeing its substantive scope remains subject to a
common law analysis. In Breheny, 38 N.Y.3d at 576-77 (2022), the New York Court of Appeals
recognized that “it is true that the courts—not the Legislature—ultimately define the scope of the
common-law writ of habeas corpus.” Similarly, in Nonhuman Rights Project, Inc. v. DeYoung
Family Zoo, LLC, No. 369247, 2025 WL 2957821, at *7 (Mich. Ct. App. Oct. 17, 2025),% the

Michigan Court of Appeals held, “[a]lthough the statute cannot limit the constitutional scope of

> When Brown v. Goto, 16 Haw. at 263, was decided, what is now Chapter 660 existed in its
inaugural form as Chapter 32 of the Laws of 1870. That statute did not redefine or narrow the
common law writ; it codified the procedure for invoking habeas corpus as it existed at common
law. See Ex parte Apuna, 6 Haw. at 735-36 (“The writ of habeas corpus enjoyed here is the same
in substance with the original writ as secured and vivified by the English Acts, Bills, and
Charters.”). Its operative language remains materially unchanged. Compare HRS § 660-3, with
Laws of 1870, ch. 32, § 3. This continuity confirms Chapter 660 is a procedural statute. Brown,
therefore, does not support the concurrence’s assertion that the “legislature’s clear directive” in
enacting Chapter 660 was to limit the Great Writ to humans and supersede its common law
development. Ord. at *4 (Wadsworth, J., and Guidry, J., concurring) (citing Brown, 16 Haw. at
265). Indeed, it is the ICA’s framing that “presents a false dichotomy,” not the NhRP’s framing.
Id. No one disputes that habeas corpus “is — and was” a “procedural vehicle” at common law. /d.
That, however, is not the point. The question is what law determines the scope of the liberty interest
the Great Writ protects. That answer has always been the common law. That Chapter 660 prescribes
“the courts that may issue that procedural vehicle, and the manner and conditions under which it
may be exercised,” does not transform a procedural framework into a substantive definition of who
may invoke the Great Writ. Id. The ICA’s false dichotomy thus collapses procedure into substance.
That Chapter 660 governs the Great Writ’s procedural framework does not resolve the antecedent
question: who possesses the liberty interest the writ is designed to vindicate? Courts answer that
question by undertaking a thorough common law analysis to determine if the writ should evolve
to protect an individual, not searching statutory codes for a definition of “person” inapplicable to
common law habeas corpus proceedings. See, e.g., Somerset v. Stewart, 1 Lofft. 1 (K.B. 1772); see
also Appendix C, § VII(B).

6 The decision is currently the subject of a pending leave application in the Michigan Supreme
Court. Application for Leave to Appeal (Mich. Sup. Ct. Nov. 28, 2025), available at
https://bit.ly/4mNraZO.



https://bit.ly/4mNraZO

the writ of habeas corpus, it guides how requests are processed and underscores the breadth of
availability.”

Because the Constitution protects habeas corpus as a common law remedy, dismissal on
statutory grounds was improper. Infra at (V.)(2). The ICA is simply incorrect that the scope of the
term “person’ is a question of statutory interpretation. Ord. at *2. Any statutory restriction on who
may invoke the protections of the Great Writ necessarily conflicts with the writ’s common law
character as preserved by the Suspension Clause. That distinction is well grounded in other
jurisdictions.” As Judge Rivera explained when assessing a procedural habeas corpus statute nearly
identical to HRS § 660-3, “while CPLR article 70 sets forth the procedure to seek habeas relief, it
does not create the right to bodily liberty nor determine who may seek such relief. Rather, the writ
‘1s not the creature of any statute.” Thus, it is for this Court to decide the contours of the writ based
on the qualities of the entity held in captivity and the relief sought.” Breheny, 38 N.Y.3d at 633
(Rivera, J., dissenting) (citation omitted).

2) As a Common Law Remedy, the Great Writ May Be Invoked on Behalf of Mari and
Vaigai to Challenge Their Confinement at the Honolulu Zoo

At its core, the history of habeas corpus is the story of courts examining claims for liberty
brought by those with few or no recognized legal rights. It is the story of beings once relegated to
the status of property and treated as mere legal “things,” invoking the only legal mechanism

available to challenge their confinement and seek freedom. When claims succeeded, these

7 See, e.g., Shequin v. Smith, 129 Vt. 578, 581 (1971) (“While a legislature may regulate the
procedure with respect to habeas corpus, . . . the writ may not be abrogated or its efficiency
curtailed by legislative action.”); In re Forest, 45 N.M. 204, 113 (1941) (“The legislature may add
to the efficacy of the writ as known to the common law . . . but it cannot curtail such rights.”); In
re Patzwald, 50 P. 139, 142 (Okla. Terr. 1897) (“the writ of habeas corpus should remain as it
existed at the common law, and should not be curtailed by legislative enactment, or by subtle and
metaphysical judicial interpretation, and legislatures can no more prevent its application to cases
where it would have been applicable at common law than . . . abrogate the right of trial by jury.”).



individuals were recognized as possessing the common law right to bodily liberty protected by
habeas corpus, and that recognition alone meant they were necessarily legal persons.®

Contrary to the ICA, it is irrelevant that Mari and Vaigai are classified “as objects of
property” and not currently acknowledged as legal persons. Ord. at *2. This is consistent with the
Great Writ’s historical function of challenging the detention of individuals deemed property.
Breheny, 38 N.Y.3d at 579 (Wilson, J., dissenting) (“the writ was vigorously used to challenge the
detention of slaves when, under law, they were deemed chattel”).

Consistent with Somerset v. Stewart, the lower court should have assumed (without

deciding) that Mari and Vaigai could have the right to bodily liberty. 1 Lofft. 1 (K.B. 1772),

available at: http://bit.ly/3jpLmkH (equivalent of an OSC issued for an enslaved human

considered chattel property); see also Haw. Rev. Stat. § 1-1 (Somerset is part of Hawai‘i common
law and has never been abrogated). The assumption is appropriate because the Petition’s
scientific evidence of elephant autonomy establishes that such a right could exist, that it is
being violated by their confinement at the Honolulu Zoo, and that the confinement is therefore
unlawful. Accordingly, an OSC should have been issued allowing the case to proceed to a
merits hearing. Whether the common law should ultimately evolve to recognize their right—and
thus their legal personhood— —must be decided on a full record. Matter of Nonhuman Rights
Project, Inc. v. Stanley, 49 Misc.3d 746, 748 (Sup. Ct. 2015) (OSC issued for two chimpanzees);
Appendix C (Petition), 9 12 (OSC issued for an elephant imprisoned at a zoo).

(A)Legal Personhood

8 “Unfortunately, thus far, courts have not asked, as they should, whether the subject of the petition
has a liberty interest that habeas corpus must protect, but, formalistically, whether the subject is a
person.” Brief of Amici Curiae Shannon Minter and Evan Wolfson in Support of Petitioner-
Appellant, Matter of Nonhuman Rights Project, Inc. v. Breheny, 38 N.Y.3d 555 (2022), at 7,
available at: https://bit.ly/4txGFb9.
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As a legal concept, the word “person” is not synonymous with the word “human.” See
Macarena Montes Franceschini, Traditional Conceptions of the Legal Person and Nonhuman
Animals, 2590 ANIMALS 12, 13 (2022) (“the law does not consider the terms human and legal
person as the same”). Indeed, “a legal person is a nonbiological concept that can refer to any entity
to whom the law confers rights or from whom the law demands obligations.” Matthew Liebman,
Animal Plaintiffs, 109 MINN. L. REV. 1707, 1755 (2024). A “person is any being whom the law
regards as capable of rights or duties,” and “[a]ny being that is so capable is a person, whether a
human being or not.” Person, BLACK’S LAW DICTIONARY (12th ed. 2024) (quoting JOHN
SALMOND, JURISPRUDENCE 318 (10th ed. 1947)). This Court should accept legal personhood for
what it is: a nonbiological legal status that does not depend on preconceived associations (i.e., that
“person” means “human’) or statutory definitions, but arises from the recognition and conferral of
a legal right. Simply, legal personhood is not a biological label, it is a legal status. See Appendix
C, 9 128 (As trust beneficiaries, domestic animals are legal persons.).

The ICA’s categorical assertion that “[t]he word ‘person’ need not be defined; the plain
meaning of the word does not include animals,” misses the point for three reasons. Ord. at *2.
First, its reliance on non-habeas authorities addressing dolphins, horses, and criminal statutes
concerning sexual conduct with animals reflects a fundamental misunderstanding of the question
presented. This case does not turn on statutory uses of the word “person” or its treatment in
unrelated contexts. Rather, it concerns the scope and evolution of the Great Writ and whether it
can protect autonomous, cognitively complex individuals. Ord. at *2.

Second, by declaring that no definition of “person” is required while simultaneously
assigning the term a dispositive, exclusionary meaning, the ICA presupposes the very conclusion

it was required to justify. A term cannot lack a definition and still carry a categorical limitation.

10



Breheny, 38 N.Y.3d at 633 (Rivera, J., dissenting) (“This is question begging in its purest form.”).
In other words, the ICA cannot treat the term “person” as undefined while simultaneously
concluding that it excludes elephants.

Third, the term “person” as used in the habeas corpus context does not have a plain
meaning, it has a legal meaning: it denotes an individual in possession of the common law right to
bodily liberty. Ultimately, the term “person” in Chapter 660 is undefined and must be analyzed
through the lens of the common law on a full merits record, not foreclosed at the pleading stage
by a conclusory appeal to plain meaning based on inapposite, non-habeas authorities.

(B) The Prima Facie Case

The question before this Court is not whether Mari and Vaigai are ultimately entitled to
relief, but whether they have established a prima facie case that their continued confinement at the
Honolulu Zoo is unlawful because it violates their right to bodily liberty. At the OSC stage, the
Circuit Court was obligated to assume (without deciding) that such a right could be recognized
and determine whether the Petition established its violation. See supra at (V.)(2). By resolving the
merits at the pleading stage (i.e., conclusively refusing to recognize the right) and denying issuance
of the required OSC, the Circuit Court committed a grave legal error, later perpetuated by the ICA.

The Petition establishes a prima facie case, entitling Mari and Vaigai to an OSC. Its
allegations are neither “general assertions,” Petition of Scott, 44 Haw. 52, 54 (1959), nor “vague,
conclusory or palpably incredible.” Russell v. Blackwell, 53 Haw. 274, 284 (1972). Instead, they
are supported by detailed scientific evidence of elephant autonomy, developed by the world’s
foremost elephant scientists, including Dr. Joyce Poole.? The record here is materially similar to

one that persuaded two judges on New York’s highest court that an elephant may invoke the Great

® Our Team, ELEPHANTVOICES, https://bit.ly/4tXX3Bi.
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Writ to challenge her confinement. See Breheny, 38 N.Y.3d at 579 (Wilson, J., dissenting) (reasons
for refusing to extend habeas corpus to an elephant “are groundless and inconsistent with its role
as ‘the historic writ of liberty’”); id. at 628 (Rivera, J., dissenting) (“Happy should not be denied
the opportunity to pursue and obtain appropriate relief by writ of habeas corpus.”).!?

Finally, the ICA’s assertion that the “remedy provided by HRS Chapter 660 is complete
because the common law writ of habeas corpus also applied only to persons” is a non sequitur.
Ord. at *2. This case presents a question of first impression and asks this Court to exercise its
common law authority to determine whether Mari and Vaigai possess the common law right to
bodily liberty and thus qualify as legal persons for Chapter 660. It is precisely the common law’s
historical treatment of elephants as “things” that this case asks the Court to reconsider. See
Fergerstrom v. Hawaiian Ocean View Estates, 50 Haw. 374, 375 (1968) (the argument that a
common law court cannot recognize a right is an error of “Brobdingnagian proportions,” “an

absolute annihilation of the common law system,” and the “spectre of judicial self-emasculation™).

VI. CONCLUSION

The NhRP respectfully requests oral argument, and urges this Court to grant certiorari and
find that the ICA committed grievous legal error when it held the Great Writ is superseded by
statute. The NhRP also seeks a recognition that Mari and Vaigai could have the common law right
to bodily liberty and thereby qualify as legal persons for purposes of habeas corpus relief—subject

to remand, and a merits determination after issuance of an OSC.

19 The issuance of an OSC does not resolve the merits and guarantee Mari and Vaigai’s release.
See, e.g., Stanley, 49 Misc.3d at 748 (“Given the important questions raised here, I signed
petitioner’s order to show cause [on behalf of two chimpanzees], and was mindful of petitioner’s
assertion that ‘the court need not make an initial judicial determination that Hercules and Leo are
persons in order to issue the writ and show cause order.””).
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DATED: San Diego, California, April 24, 2026.

/s/ Cheryl Nolan

Cheryl Nolan, Esq.

Attorney for Petitioner/Petitioner-Appellant
on behalf of Mari and Vaigai, individuals
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SUMMARY DISPOSITION ORDER

*]1 Nonhuman Rights Project, Inc. (NRP) petitioned the
Circuit Court of the First Circuit for a writ of habeas corpus
on behalf of two elephants living at the Honolulu Zoo. The

Circuit Court granted the respondents’ motion to dismiss. !

NRP appeals from the Judgment for the City and County of
Honolulu.

Writs of habeas corpus under Hawaii Revised Statutes (HRS)
Chapter 660 are available only to “persons” unlawfully
restrained of their liberty. We hold: (1) elephants are not
“persons”; (2) HRS Chapter 660 supersedes the common law
writ of habeas corpus; and, at any rate, (3) the common law

writ of habeas corpus also applied only to persons. We affirm
the Judgment. NRP's December 5, 2025 motion for retention
of oral argument is denied. We dismiss NRP's December 23,
2024 motion to admit Jake Davis pro hac vice as moot.

NRP filed a Petition for a writ of habeas corpus against
the City's Department of Enterprise Services, Dita Holifield,
and Linda Santos. The Department of Enterprise Services
operates the Honolulu Zoo. Holifield is the Department's
director. Santos is the Zoo's director. The Petition sought
an evidentiary hearing to show cause why the Zoo's
two elephants should not be released “to an elephant

sanctuary accredited by the Global Federation of Animal

Sanctuaries.” >

The City moved to dismiss. It argued the Petition failed to
state a claim because (1) writs of habeas corpus under HRS
Chapter 660 are only available to persons, and elephants are
not persons; and (2) habeas corpus under the common law
was available only to humans. An order granting the motion,

and the Judgment, 3 were entered on March 25, 2024. This
appeal followed.

NRP contends the Circuit Court erred by: (1) not issuing
an order to show cause despite the Petition establishing a
prima facie case; and (2) “retroactively denying” pro hac vice
admission to Davis.

(1) We review the grant of a motion to dismiss de novo.
Yamane v. Pohlson, 111 Hawai‘i 74, 81, 137 P.3d 980, 987
(2006). We assume the facts alleged in the petition are true
and view them in the light most favorable to the petitioner to
see if they warrant relief under any legal theory. See id.

Regarding writs of habeas corpus, HRS § 660-3 (2016)
provides:

Issuable by whom. The supreme court, the justices thereof,
and the circuit courts may issue writs of habeas corpus in
cases in which persons are unlawfully restrained of their
liberty; provided that persons committed or detained by
order of the family court or under chapter 334 [(“Mental
Health, Mental Illness, Drug Addiction, and Alcoholism™)]
may, and if the jurisdiction of the family court is exclusive,
shall, prosecute their applications in the family court.

*2 (Bold italics added.)

APPENDIX A

WESTLAW © 2026 Thomson Reuters. No claim to original U.S. Government Works. 1


https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(0b7c36f1415045d9aa0dc3e6e014f666)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 
https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(4e72a812f62e41cc8b9da92086bafa81)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0480899501&originatingDoc=I3dc6ab80fcd111f0b639a417149a3225&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0380348101&originatingDoc=I3dc6ab80fcd111f0b639a417149a3225&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0173440599&originatingDoc=I3dc6ab80fcd111f0b639a417149a3225&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0517209101&originatingDoc=I3dc6ab80fcd111f0b639a417149a3225&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0531406201&originatingDoc=I3dc6ab80fcd111f0b639a417149a3225&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009441987&pubNum=0004645&originatingDoc=I3dc6ab80fcd111f0b639a417149a3225&refType=RP&fi=co_pp_sp_4645_987&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_4645_987 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009441987&pubNum=0004645&originatingDoc=I3dc6ab80fcd111f0b639a417149a3225&refType=RP&fi=co_pp_sp_4645_987&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_4645_987 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS660-3&originatingDoc=I3dc6ab80fcd111f0b639a417149a3225&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 

Nonhuman Rights Project, Inc. on behalf of Mari v. City and..., 158 Hawai‘i 15 (2026)

583 P.3d 456

Statutory interpretation is a question of law reviewed de
novo. Eason v. State, 157 Hawai‘i 252, 263, 576 P.3d 765,
776 (2025). The fundamental starting point is the statute's
language. Id.

NRP argues “[t]he scope of the undefined term ‘person’ in
[HRS] Chapter 660 is not a matter of statutory interpretation.”
The word “person” need not be defined; the plain meaning of

the word does not include animals. * Cf. State v. LeVasseur,
1 Haw. App. 19, 24-25, 613 P.2d 1328, 1332-33 (1980) (a
dolphin is not “any other person” for purposes of choice of
evils defense to theft prosecution); see also, HRS § 142-96
(2023) (imposing fine upon one who “frightens, exasperates,

or animates a horse or other animal, and thereby endangers the
personal safety or the personal property of any person, or the
animal itself, being that of another”); HRS § 707-700 (2014)
(defining “deviate sexual intercourse” to include “any act of
sexual gratification between a person and an animal”).

NRP incorrectly argues that the word “person” in HRS §
660-3 “is merely a placeholder with no substantive meaning.”

It is a cardinal rule of statutory
construction that courts are bound,
if rational and practicable, to give
effect to all parts of a statute, and
that no clause, sentence, or word shall
be construed as superfluous, void, or
insignificant if a construction can be
legitimately found which will give
force to and preserve all the words of
the statute.

Camara v. Agsalud, 67 Haw. 212, 215-16, 685 P.2d 794, 797
(1984).

NRP also argues that HRS Chapter 660 is “merely
procedural” and does not supplant the common law writ of
habeas corpus. That is also not correct. The “common law
may generally be overridden by statute.” Priceline.com, Inc.
v. Dir. of Tax'n, 144 Hawai‘i 72, 82, 436 P.3d 1155, 1165
(2019); see also HRS § 1-1 (2009) (declaring common law
of England to be the common law of Hawaii “except as

otherwise expressly provided by ... the laws of the State™).

A complete statutory remedy supersedes the common law
remedy. “In such case the statutory remedy is not merely

cumulative upon the common law action, but an entire
substitution for it, and must be exclusively pursued[.]”
Herring v. Gulick, 5 Haw. 57, 58 (Haw. Kingdom 1883).

The remedy provided by HRS Chapter 660 is complete
because the common law writ of habeas corpus also applied
only to persons. Inre Apuna, 6 Haw. 732, 734 (Haw. Kingdom
1869) (noting that writ of habeas corpus was in substance the
same as the English common law “designed to release persons
from illegal confinement” (emphasis added)). At common
law, the category of “persons” was confined to humans, and
the law separately addressed animals as objects of property.
Nonhuman Rts. Project, Inc. v. DeYoung Fam. Zoo, LLC, —
N.W.3d —— ——, 2025 WL 2957821, at *8 (Mich. App.
2025).

*3 HRS Chapter 660 thus prescribes the sole means
available for obtaining a writ of habeas corpus from a Hawai‘i
state court. A habeas writ is not available to animals restrained
of their liberty. The Circuit Court did not err by dismissing
NRP's Petition.

(2) NRP contends, “The Circuit Court violated pro hac
vice counsel's procedural due process rights and abused its
discretion when it retroactively denied the [pro hac vice]
Motion.” NRP misstates the record.

NRP first applied for Davis's admission pro hac vice on
November 2, 2023. The application was denied without
prejudice because it “failed to comply with Rules 7 and 7.2
of the Rules of the Circuit Courts of the State of Hawaii.”

NRP reapplied for Davis's admission pro hac vice on
November 10, 2023. The application was heard on January
16, 2024. The Circuit Court orally granted the application
subject to six conditions specified during the hearing. NRP's
Hawai‘i-licensed counsel Cheryl Nolan was asked to prepare
an order.

Nolan's proposed order omitted parts or all of the second,
third, fourth, and sixth conditions. The proposed order was
“rejected by the court without prejudice” because it “failed to
state all of the conditions that the court stated in announcing
its ruling during the hearing.” NRP does not argue that any of
the Circuit Court's conditions were contrary to law.

Nolan never resubmitted a conforming form of order. The
Circuit Court did not retroactively deny Davis's application.
NRP's point of error lacks merit.
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(3) NRP moved to admit Davis pro hac vice three times in this
appeal. The first motion was filed on July 22, 2024. It was
denied because the supporting declarations did not comply
with Rule 1.9 of the Rules of the Supreme Court of the State
of Hawai‘i (RSCH) (eff. July 1, 2024). Another motion was
filed on December 5, 2024. It was denied for failure to comply
with RSCH Rule 1.9.

Briefing for this appeal was completed on September 23,
2024. NRP again moved to admit Davis pro hac vice on
December 23, 2024. We entered an order of no oral argument
on November 28, 2025. See Hawai‘i Rules of Appellate
Procedure Rule 34(a). NRP's December 5, 2025 motion for
retention of oral argument is denied. NRP's pending motion
for Davis to appear pro hac vice is dismissed as moot.

The March 25, 2024 Judgment for the City and County of
Honolulu Department of Enterprise Services and against NRP
is affirmed.

CONCURRING OPINION BY WADSWORTH, J., IN
WHICH GUIDRY, J., JOINS

I join the court's opinion in Parts (2) and (3). I respectfully
concur in Part (1) and write separately to more fully explain
my position.

Mari and Vaigai are two Asian elephants in residence at
the Honolulu Zoo. Petitioner-Appellant Nonhuman Rights
Project (NRP) filed a petition for a writ of habeas corpus
on the elephants’ behalf, seeking to end their captivity in
the zoo and move them to a less confining environment — a
“rewilding” facility in Asia or “a suitable elephant sanctuary
in the United States or Brazil.” The Circuit Court granted a
motion to dismiss the petition brought by the City and County
of Honolulu and related defendants. NRP appealed to this
court.

In the petition, NRP alleges and provides supporting
declarations opining, in summary, that “[e]lephants are
autonomous and extraordinarily cognitively complex beings”
and “[z]oo captivity physically and psychologically harms
elephants.” For purposes of this appeal, we do not dispute the
evolving understanding that elephants are intelligent creatures
deserving proper care and treatment.

*4 But Mari and Vaigai are plainly not “persons” within
the ordinary definition and common meaning of the word.
In Hawai‘i, the writ of habeas corpus is made available

only to “persons.” Specifically, Hawaii Revised Statutes
(HRS) § 660-3 (2016) authorizes the supreme court and the
circuit courts to issue writs of habeas corpus “in cases in

which persons are unlawfully restrained of their liberty][.] !

(Emphasis added.)

NRP argues that HRS chapter 660 “merely governs habeas
corpus procedure, not substantive entitlement to the common
law right to bodily liberty that habeas corpus protects.” This
argument presents a false dichotomy, obscuring a central
feature of the habeas corpus remedy; it is — and was at
common law — a procedural vehicle intended to secure the

liberty rights of persons who are unlawfully imprisoned or
restrained. See HRS § 660-3; In re Apuna, 6 Haw. 732,
734 (Haw. Kingdom 1869). HRS chapter 660 prescribes,
among other things, the courts that may issue that procedural
vehicle, and the manner and conditions under which it may be
exercised. As much as we may sympathize with the plight of
Mari and Vaigai, we are not at liberty to ignore the legislature's
clear directive in this regard. See Brown v. Goto, 16 Haw. 263,
265 (Haw. Terr. 1904).

That is not to say that elephants like Mari and Vaigai
have no available remedy in our constitutional system —
NRP can petition the legislature for the change in the law

it seeks.” The Hawai'i legislature has shown itself quite
capable of providing for the safety and welfare of nonhuman
animals, while navigating their complicated relationship with
humans. For example, Hawai‘i statutes prohibit and penalize
various forms of cruelty to animals, including depriving a
“pet animal” of “necessary sustenance” or confining the
animal in a kennel or cage in a cruel or inhumane manner.
HRS § 711-1109 (2014 & Supp. 2021) (penalizing the
offense of cruelty to animals in the second degree); see
HRS § 711-1108.5 (2014) (penalizing cruelty to animals in
the first degree); HRS § 711-1100 (2014 & Supp. 2015)
(defining “animal” as “every living creature, except a human
being” and ‘“necessary sustenance” as care sufficient to
preserve the health and well-being of a pet animal, including
adequate food, water, shelter, and veterinary care). These and
other laws affecting the treatment of nonhuman animals not
only recognize the legal distinction between human beings
and other animals, but also demonstrate the willingness of
the legislature to enact statutory protections for nonhuman
animals in specific circumstances. As the relationship
between human beings and other animals continues to evolve,
NRP is free to direct its effort to hasten that evolution and
to develop and strengthen laws that safeguard animals like
Mari and Vaigai to the legislature. The writ of habeas corpus,
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Nonhuman Rights Project, Inc. on behalf of Mari v. City and..., 158 Hawai‘i 15 (2026)
583 P.3d 456

however, is not an available remedy in these circumstances All Citations

under current Hawai‘i law.
158 Hawai‘i 15, 583 P.3d 456 (Table), 2026 WL 226499

Footnotes

1 The Honorable Gary W.B. Chang presided.

2 NRP did not seek the elephants’ release into the wild; it sought their transfer to another form of confinement.
That is another reason habeas corpus relief was not appropriate. See Nonhuman Rts. Project, Inc. v.
Cheyenne Mountain Zoological Soc'y, 562 P.3d 63, 70 (Colo. 2025) (“The fact that NRP merely seeks the
transfer of the elephants from one form of confinement to another is yet another reason that habeas relief
is not appropriate here.”).

3 The Judgment was entered for the City. NRP's claims against Holifield and Santos were dismissed without
prejudice.

4 NRP has unsuccessfully litigated this issue before. See, e.g., Nonhuman Rts. Project, Inc. v. DeYoung Fam.
200, LLC, — N.W.3d ——, 2025 WL 2957821 (Mich. App. 2025); Nonhuman Rts. Project, Inc. v. Cheyenne

Mountain Zoological Soc'y, 562 P.3d 63 (Colo. 2025); Nonhuman Rts. Project, Inc. v. Breheny, 197 N.E.3d
921 (N.Y. 2022); Nonhuman Rts. Project, Inc. v. R.W. Commerford & Sons, Inc., 231 A.3d 1171 (Conn. App.
2020).

1 We further note that Article |, section 15 of the Hawai'‘i Constitution, states:

The privilege of the writ of habeas corpus shall not be suspended unless, when in cases of rebellion or
invasion, the public safety may require it.

The power of suspending the privilege of the writ of habeas corpus, and the laws or the execution thereof,
shall never be exercised except by the legislature, or by authority derived from it to be exercised in such
particular cases only as the legislature shall expressly prescribe.

Section 15 does not purport to define the writ more broadly than the legislature has or to otherwise override
the provisions of HRS chapter 660, the original version of which was adopted in 1870. See Eason v. State,
157 Hawai'i 252, 269, 576 P.3d 765, 782 (2025).

2 NRP characterizes such a suggestion as an “abdication of judicial duty ....” We cannot abdicate a duty that
the rule of law has not imposed upon us.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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Dita- RES
27\MD |Motionto |RESPONDE |City And 20-NOV-2023 (17:08:24 |Gluck, N N N 14
Dismiss NTSCITY [County Of Daniel Marc
AND Honolulu - (A7959), de
COUNTY [RES Leeuw
OF Department Huang,
HONOLUL |of Enterprise Jacqueline
U Services - Michell...
DEPARTM |RES
ENT OF Holifield,
ENTERPRIS|Dita- RES
E Honolulu
SERVICES |Zoo, Dept.
AND ITS |of Enterprise
DIRECTOR, |Services -
DITA RES
HOLIFIELD |Santos,
,AND THE |Linda- RES
HONOLUL
U Zz0oo
DIRECTOR,
LINDA
SANTOS
MOTION
TO
DISMISS
PETITION
FOR A
COMMON
LAW WRIT
OF
HABEAS
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ra
CORPUS;
MEMORAN
DUM IN
SUPPORT
OF
MOTION
TO
DISMISS,
NOTICE OF
HEARING
AND
CERTIFICA
TE OF
SERVICE
EFile Document upload of type Motion to Dismiss
28|NEF |Notice of City And 20-NOV-2023 (17:08:24 N N N 2
Electronic County Of
Filing Honolulu -
RES
Department
of Enterprise
Services -
RES
Holifield,
Dita- RES
Honolulu
Z00, Dept.
of Enterprise
Services -
RES
Santos,
Linda- RES
29|NTCE |Notice 14th ALL 21-NOV-2023 |13:46:44 |First Circuit |N N N 2
Division PARTIES Court 14th
NOTICETO|RE Division
ALL DOCKET (D1C14)
PARTIES |ONLY-NOT
RE: (1) PARTY RE
DUTY TO |SERVICE
IDENTIFY |REQUIREM
RELEVANT |ENT - OTH
RECORD
AND (2)
HRCP 56(e)
AUTHENTI
CATING
EXHIBITS
[1/16/2024
at 3:00 p.m.]
30|NEF |Notice of ALL 21-NOV-2023 (13:46:44 N N N 2
Electronic PARTIES
Filing RE
DOCKET
ONLY-NOT
PARTY RE
SERVICE
REQUIREM
ENT - OTH
31|NOCD |Notice of All Case 21-NOV-2023 (13:49:32 N N N 1
Court Date Parties
32|NEJO |Notice-Entry |Notice of NONHUMA |22-NOV-2023 |13:03:57 |Nolan, N N N 15
Judgment/Or | Entry of N RIGHTS Cheryl Anne
der Ordersand |PROJECT, (A6412)
Affidavits of |INC. - PET
Service
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ra
EFile Document upload of type Notice-Entry Judgment/Order
33|NEF [Notice of NONHUMA [22-NOV-2023 (13:03:57 N N N 2
Electronic N RIGHTS
Filing PROJECT,
INC. - PET
34|NOH [Notice of Notice of NONHUMA |22-NOV-2023 (13:16:44 |Nolan, N N N 12
Hearing Hearingand (N RIGHTS Cheryl Anne
Affidavits of [PROJECT, (A6412)
Service INC. - PET
EFile Document upload of type Notice of Hearing
35|NEF |Notice of NONHUMA [22-NOV-2023 (13:16:44 N N N 2
Electronic N RIGHTS
Filing PROJECT,
INC. - PET
36|/NOCD [Notice of All Case 22-NOV-2023 (14:15:42 N N N 1
Court Date Parties
37|NTCE [Notice NOTICE OF |ALL 28-NOV-2023 |15:28:45 |First Circuit |N N N 23
EX PARTE |PARTIES Court 14th
COMMUNI |RE Division
CATION; |DOCKET (D1C14)
EXHIBIT A |ONLY-NOT
PARTY RE
SERVICE
REQUIREM
ENT - OTH
38|NEF |Notice of ALL 28-NOV-2023 (15:28:45 N N N 2
Electronic PARTIES-
Filing RE
DOCKET
ONLY-NOT
PARTY RE
SERVICE
REQUIREM
ENT - OTH
39(NEJO |Notice-Entry [Notice of NONHUMA [01-DEC-2023 |09:03:24 (Nolan, N N N 31
Judgment/Or | Entry of N RIGHTS Cheryl Anne
der Ordersand |PROJECT, (A6412)
Affidavit of [INC. - PET
Service for
Linda Santos
EFile Document upload of type Notice-Entry Judgment/Order
40|NEF |Notice of NONHUMA (01-DEC-2023 (09:03:24 N N N 2
Electronic N RIGHTS
Filing PROJECT,
INC. - PET
41|07 Other Courtesy NONHUMA [01-DEC-2023 |09:12:15 (Nolan, N N N 35
Copiesand |N RIGHTS Cheryl Anne
Affidavit of |PROJECT, (A6412)
Service INC. - PET
Showing
Courthouse
Delivery
Courtesy Copies and Affidavit of Service Showing Courthouse Delivery
42|NEF |Notice of NONHUMA (01-DEC-2023 (09:12:15 N N N 2
Electronic N RIGHTS
Filing PROJECT,
INC. - PET
43|ST Statement of |RESPONDE |City And 04-DEC-2023 (10:41:10 |Gluck, N N N 3
NTS County Of Daniel Marc
STATEMEN |Honolulu - (A7959), de
T OFNO RES L eeuw
POSITION |Department Huang,

7
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Name Time Access d |came|Pages
ra
ASTO of Enterprise Jacqueline
PETITIONE |Services - Michell...
RS RES
MOTION Holifield,
FORPRO |Dita- RES
HACVICE |Santos,
ADMISSIO |Linda- RES
N OF JAKE
DAVIS
FILED ON
NOVEMBE
R 10, 2023
EFile Document upload of type Statement of
44|NEF |Notice of City And 04-DEC-2023 (10:41:10 N N N 2
Electronic County Of
Filing Honolulu -
RES
Department
of Enterprise
Services -
RES
Holifield,
Dita- RES
Santos,
Linda- RES
45(MEO |Memorandu |Petitioner NONHUMA |08-JAN-2024 [07:38:31 |[NONHUMA |N N N 28
min Nonhuman |N RIGHTS N RIGHTS
Opposition |Rights PROJECT, PROJECT,
Project, INC. - PET INC.
Inc.'s (@6429243)
Opposition
to
Respondents
Motion to
Dismiss;
Memorandu
m in Support
of
Opposition
to
Respondents
Motion to
Dismiss;
Certificate of
Service
EFile Document upload of type Memorandum in Opposition
46|NEF |Notice of NONHUMA |08-JAN-2024 |07:38:31 N N N 2
Electronic N RIGHTS
Filing PROJECT,
INC. - PET
47|REPL |Reply RESPONDE |City And 10-JAN-2024 |16:09:00 |Sendao, N N N 9
Y NTSCITY [County Of Patricia A.
AND Honolulu - V.
COUNTY [RES (A11708)
OF Honolulu
HONOLUL (Zoo, Dept.
U of Enterprise
DEPARTM |Services-
ENT OF RES
ENTERPRIS|HOLIFIELD
E , DITA -
SERVICES [RES
ANDITS |Santos,
DIRECTOR, |Linda- RES
DITA

8of 14



APPENDIX B
Type |Description [Document |Docket For |Filing Date Filing Filing Party |Restricted| Seale| In #
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ra
HOLIFIELD
,AND THE
HONOLUL
U z0oOo
DIRECTOR,
LINDA
SANTOS
REPLY
MEMORAN
DUM IN
SUPPORT
OF
MOTION
TO
DISMISS
PETITION
FOR A
COMMON
LAW WRIT
OF
HABEAS
CORPUS;
CERTIFICA
TE OF
SERVICE
EFile Document upload of type Reply
48|NEF |Notice of City And 10-JAN-2024 |16:09:00 N N N 2
Electronic County Of
Filing Honolulu -
RES
Honolulu
Z00, Dept.
of Enterprise
Services -
RES
HOLIFIELD
, DITA -
RES
Santos,
Linda- RES
49|ORDG | Order ORDER ALL 16-JAN-2024 |(12:18:58 |First Circuit [N N N 4
Granted GRANTING |PARTIES Court 14th
APPLICATI |RE Division
ONFOR  |DOCKET (D1C14)
EXTENDED |ONLY-NOT
COVERAG |PARTY RE
E; SERVICE
EXHIBIT A |REQUIREM
ENT - OTH
50|NEF |Notice of ALL 16-JAN-2024 |12:18:58 N N N 2
Electronic PARTIES
Filing RE
DOCKET
ONLY-NOT
PARTY RE
SERVICE
REQUIREM
ENT - OTH
51|*MIN |Minutes Nolan, 16-JAN-2024 |15:00:00 N N N
H Cheryl Anne
-ATY

1/16/2024 Hearing re Motion for Admission to Appear Pro Hac Vice of Jake Davis (Docket 18)

**x%% FTR Recorder (In Person) *****
- Cheryl Nolan and Jake Davis (Pro Hac Vice Applicant) for Plaintiffs

9of 14




APPENDIX B

Type |Description [Document |Docket For |Filing Date Filing Filing Party |Restricted| Seale| In #
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ra

- PatriciaA. V. Sendao, Jacqueline M. De Leeuw Huang, and Daniel M. Gluck for Respondents City and County of Honolulu
Department of Enterprise Services and its Director, Dita Holifield, and The Honolulu Zoo Director, Linda Santos Motion to
Dismiss Petition for a Common Law Writ of Habeas Corpus.

3:01 Case called, appearances noted.

3:02 Court addressed Petitioner Nonhuman Rights Project, Inc.s Motion for Admission to Appear Pro Hac Vice of Jake
Davis.

Argument by Ms. Nolan.

3:08 The court found good cause and granted the Petitioner Nonhuman Rights Project, Inc.s Motion for Admission to Appear
Pro Hac Vice of Jake Davis subject to the 8 conditions as stated at the hearing.

Ms. Nolan to prepare an appropriate order.

3:38 Concluded.

52

*MIN |Minutes Gluck, 16-JAN-2024 |15:00:00 N N N
H Daniel Marc
-ATY
Sendao,
Patricia A.
V. -ATY
de Leeuw
Huang,
Jacqueline
Michelle -
DCC

1/16/2024 Hearing re Respondents City and County of Honolulu Department of Enterprise Services and Its Director, Dita
Hoalifield, and the Honolulu Zoo Director, Linda Santos Motion to Dismiss Petition for a Common Law Writ of Habeas
Corpus (Docket 27)

**x%% FTR Recorder (In Person) *****

- Cheryl Nolan and Jake Davis (Pro Hac Vice Applicant) for Plaintiffs

- PatriciaA. V. Sendao, Jacqueline M. De Leeuw Huang, and Daniel M. Gluck for Respondents City and County of Honolulu
Department of Enterprise Services and its Director, Dita Holifield, and The Honolulu Zoo Director, Linda Santos Motion to
Dismiss Petition for a Common Law Writ of Habeas Corpus.

3:01 Case called, appearances noted.

3:11 Court addressed Respondents City and County of Honolulu Department of Enterprise Services and its Director, Dita
Hoalifield, and The Honolulu Zoo Director, Linda Santos Motion to Dismiss Petition for a Common Law Writ of Habeas
Corpus.

Arguments by Mr. Davis and Ms. Sendao.

3:33 For reasons stated at the hearing the court granted Respondents City and County of Honolulu Department of Enterprise
Services and its Director, Dita Holifield, and The Honolulu Zoo Director, Linda Santos Motion to Dismiss Petition for a
Common Law Writ of Habeas Corpus and dismissed the Petition for a Common Law Writ of Habeas Corpus without

prejudice.
Ms. Senado to prepare an appropriate order and judgment as instructed by the court.
3:38 Concluded.
53|RT Request for |Request for |[NONHUMA |18-JAN-2024 (12:36:16 [NONHUMA [N N N 2
Transcript  |Transcript [N RIGHTS N RIGHTS

and PROJECT, PROJECT,
Audio/Video |INC. - PET INC.
Recording (@6429243)

We are seeking a written transcript of the above-cited hearing along with any audio and/or video recordings of said hearing.
The Court Reporters Branch informed us that the filing of the Transcript Request was sufficient to get this process started. As
we are based out of state, we will need all of the documents to be in electronic format. Payment will be immediately tendered
upon request. Thank you for the assistance.

54|NEF |Notice of NONHUMA [18-JAN-2024 (12:36:16 N N N 2
Electronic N RIGHTS
Filing PROJECT,
INC. - PET
55|PORD |Proposed [Proposed] |NONHUMA |22-JAN-2024 |10:27:49 |Nolan, N N N 3
Order Order N RIGHTS Cheryl Anne
Granting PROJECT, (A6412)
Mationfor |INC. - PET
Admission
to Appear
Pro Hac
Vicefor Jake
Davis

EFile Document upload of type Proposed Order
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ra
56|NEF |Notice of NONHUMA |22-JAN-2024 |10:27:49 N N N 2
Electronic N RIGHTS
Filing PROJECT,
INC. - PET
57|PORD |Proposed PROPOSED |City And 22-JAN-2024 |14:17:41 |Sendao, N N N 5
Order ORDER County Of Patricia A.
GRANTING |Honolulu - V.
RESPONDE |RES (A11708)
NTS Department
MOTION of Enterprise
TO Services -
DISMISS |RES
HOLIFIELD
, DITA -
RES
Santos,
Linda- RES
EFile Document upload of type Proposed Order
58|NEF |Notice of City And 22-JAN-2024 |(14:17:41 N N N 2
Electronic County Of
Filing Honolulu -
RES
Department
of Enterprise
Services -
RES
HOLIFIELD
, DITA -
RES
Santos,
Linda- RES
59|RESP |Response  |Objectionto |[NONHUMA [24-JAN-2024 (14:08:11 [Nolan, N N N 10
Form; N RIGHTS Cheryl Anne
Statement of |PROJECT, (A6412)
Objections; |INC. - PET
NhRP's
[Proposed]
Order
Granting
Respondents
Motion to
Dismiss;
Certificate of
Service
EFile Document upload of type Response
60|NEF |Notice of NONHUMA |24-JAN-2024 |14:08:11 N N N 2
Electronic N RIGHTS
Filing PROJECT,
INC. - PET
61|PIDG |Proposed PROPOSED |City And 25-JAN-2024 |10:25:13 |Sendao, N N N 3
Judgment JUDGMEN |County Of Patricia A.
T Honolulu - V.
RES (A11708)
Department
of Enterprise
Services -
RES
Holifield,
Dita- RES
Santos,
Linda- RES
EFile Document upload of type Proposed Judgment
62|NEF |Notice of City And 25-JAN-2024 (10:25:13 N N N 2
Electronic County Of

11 0of14
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ra
Filing Honolulu -
RES
Department
of Enterprise
Services -
RES
Holifield,
Dita- RES
Santos,
Linda- RES
63|/ORD |Order [REJECTIN [ALL 25-MAR-2024 (09:31:06 [Nolan, N N N 3
G DKT 55] [PARTIES Cheryl Anne
[REJECTED |RE (AB412)
BY THE DOCKET
COURT] ONLY-NOT
ORDER PARTY RE
GRANTING [SERVICE
MOTION  |REQUIREM
FOR ENT - OTH
ADMISSIO
NTO
APPEAR
PRO HAC
VICE FOR
JAKE
DAVIS
64|NEF |Notice of ALL 25-MAR-2024 (09:31:06 N N N 2
Electronic PARTIES-
Filing RE
DOCKET
ONLY-NOT
PARTY RE
SERVICE
REQUIREM
ENT - OTH
65|ORDG|Order ORDER ALL 25-MAR-2024 (09:36:57 |Gluck, N N N 3
Granted GRANTING |[PARTIES Daniel Marc
RESPONDE |RE (A7959), de
NTS DOCKET Leeuw
MOTION  |ONLY-NOT Huang,
TO PARTY RE Jacqueline
DISMISS |SERVICE Michell...
REQUIREM
ENT - OTH
66|NEF |Notice of ALL 25-MAR-2024 (09:36:57 N N N 2
Electronic PARTIES-
Filing RE
DOCKET
ONLY-NOT
PARTY RE
SERVICE
REQUIREM
ENT - OTH
67|ORD |Order [DECLININ [ALL 25-MAR-2024 |09:41:27 |Nolan, N N N 3
GDKT59] |PARTIES Cheryl Anne
[DECLINED [RE (A6412)
BY THE DOCKET
COURT] ONLY-NOT
ORDER PARTY RE
GRANTING |SERVICE
RESPONDE |REQUIREM
NTS ENT - OTH
MOTION
TO
DISMISS

12 of 14
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68

NEF

Notice of
Electronic
Filing

ALL
PARTIES
RE
DOCKET
ONLY-NOT
PARTY RE
SERVICE
REQUIREM
ENT - OTH

25-MAR-2024

09:41:27

N

69

PIDG

Proposed
Judgment

PROPOSED
NOTICE OF
ENTRY OF
FINAL
JUDGMEN
T

City And
County Of
Honolulu -
RES
Department
of Enterprise
Services -
RES
Holifield,
Dita- RES
Honolulu
Z00, Dept.
of Enterprise
Services -
RES

25-MAR-2024

15:28:35

Sendao,
PatriciaA.
V.
(A11708)

EFile Document upload of type Proposed Judgment

70

NEF

Notice of
Electronic
Filing

City And
County Of
Honolulu -
RES
Department
of Enterprise
Services -
RES
Holifield,
Dita- RES
Honolulu
Z00, Dept.
of Enterprise
Services -
RES

25-MAR-2024

15:28:35

71

JDG

Judgment

JUDGMEN
T

ALL
PARTIES
RE
DOCKET
ONLY-NOT
PARTY RE
SERVICE
REQUIREM
ENT - OTH

25-MAR-2024

15:52:02

Gluck,
Daniel Marc
(A7959), de
Leeuw
Huang,
Jacqueline
Michell...

72

NEF

Notice of
Electronic
Filing

ALL
PARTIES
RE
DOCKET
ONLY-NOT
PARTY RE
SERVICE
REQUIREM
ENT - OTH

25-MAR-2024

15:52:02
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Filing
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Filing Party

Restricted
Access

Seale

In
came
ra

Pages

73

NEJ

Notice of
Entry of
Judgment

NOTICE OF
ENTRY OF
JUDGMEN

T

ALL
PARTIES
RE
DOCKET
ONLY-NOT
PARTY RE
SERVICE
REQUIREM
ENT - OTH

25-MAR-2024

15:54:51

Gluck,
Daniel Marc
(A7959), de
Leeuw
Huang,
Jacqueline
Michell...

N

74

NEF

Notice of
Electronic
Filing

ALL
PARTIES-
RE
DOCKET
ONLY-NOT
PARTY RE
SERVICE
REQUIREM
ENT - OTH

25-MAR-2024

15:54:51

75

NA

Notice of
Appea

COPY OF
NOTICE OF
APPEAL
FILED
412212024
(ICA CAAP-
24-0000323)

ALL
PARTIES
RE
DOCKET
ONLY-NOT
PARTY RE
SERVICE
REQUIREM
ENT - OTH

16-MAY-2024

13:03:49

FILED BY
COURT,
COURT
(CFPCOUR
L))

N

18

76

NEF

Notice of
Electronic
Filing

ALL
PARTIES
RE
DOCKET
ONLY-NOT
PARTY RE
SERVICE
REQUIREM
ENT - OTH

16-MAY-2024

13:03:49
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IN THE INTERMEDIATE COURT OF APPEALS
OF THE STATE OF HAWAII

NONHUMAN RIGHTS PROJECT, INC.,
on behalf of Mari and Vaigai, individuals,

CIVIL NO. 1CCV-23-0001418

Petitioner-Appellant,
VS.

)

)

)

)

)

)

)

CITY AND COUNTY OF HONOLULU, )
DEPARTMENT OF ENTERPRISE )
SERVICES and its DIRECTOR, DITA )
HOLIFIELD, and the HONOLULU ZOO )
DIRECTOR, LINDA SANTOS, )
)

)

)

)

Respondents-Appellees.

CIRCUIT COURT CLERK'S CERTIFICATE

[, N. Anaya, Clerk of the Circuit Court of the First Circuit, State of Hawaii,
do hereby certify that records of Civil No. 1CCV-23-0001418, First Circuit Court,
in it's entirety, are accessible through the Judiciary Information Management System
(JIMS) and made a part hereof.

IN WITNESS WHEREOF, | have hereunto set my hand and the seal of this

Court, this 10th day of June, 2024.

BY /s/ N. ANAYA
Clerk of the Court
Circuit Court, First Circuit
State of Hawaii
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Form 2-A. CIVIL INFORMATION SHEET

STATE OF HAWAI'I
CIRCUIT COURT OF THE CIVIL INFORMATION SHEET Electronically Fildd
FIRST CIRCUIT FIRST CIRCUIT
I (A). PLAINTIFF(S) 1CCV-23-0001418
Nonhuman Rights Project, Inc., on behalf of behalf of Mari and Vaigai 31-0OCT-2023
02:14 PM
Dkt. 1 PET

[ Additional page(s) attached

| (B). DEFENDANT(S)
City and County of Honolulu, Department of Enterprise Services and its

Director, Dita Holifield, and the Honolulu Zoo Director, Linda Santos

] Additional page(s) attached

II.(A). PLAINTIFF’S(S’) ATTORNEY (NAME/NUMBER) I1.(B). DEFENDANT'S (S’) ATTORNEY (NAME/NUMBER)
Cheryl Nolan, Esq. License No.: 006412

Jake Davis, Esq. Colorado License No.: 54032 [pro hac
vice admission pending]

O Additional page(s) attached O Additional page(s) attached
Ill. NATURE OF SUIT IV. ORIGIN V. DEMAND
[0 Contract (A). Original Proceeding Habeas corpus
1 Motor Vehicle Tort 1 (B). Transfer from District Court CIV. NO. relief
] Assault & Battery 1 (C). Transfer from another Circuit CIV. NO.
[ Construction Defects
[0 Medical Malpractice
[0 Legal Malpractice
oo VI. JURY DEMAND VIl. CLASS ACTION VIll. REQUEST TO EXEMPT
1 Product Liability FROM ARBITRATION
1 Other Non-Vehicle Tort O YES O YES O YES
1 Condemnation NO NO NO
] Foreclosure
1 Agreement of Sale Foreclosure
[0 Agency Appeal
[0 Declaratory Judgment IX. RELATED CASE(S)
Other Civil Action JUDGE
] Environmental Court
0 Asbestos CIVIL NUMBER
[1 Consumer Debt Collection
O Quiet Title
DATE ATTORNEY NAME/PARTY NAME SIGNATURE

10/31/2023 Cheryl Nolan/Nonhuman Rights Projec] ¢ ;égé i;.é/(/ﬁ&%’

RESERVED FOR COURT USE

CIVIL NO.

In accordance with the Americans with Disabilities Act, and other applicable state and federal laws, if you require
reasonable accommodation for a disability, please contact the ADA Coordinator at the Circuit Court Administration Office
( on OAHU-Phone No. 808-539-4400, TTY 808-539-4853, FAX, 539-4402; MAUI-Phone No. 808-244-2929, FAX 808-244-
2777; HAWAII-Phone No. 808-961-7424, TTY 808-961-7422, FAX 808-961-7411; KAUAI-Phone No. 808-482-2365,
TTY 808-482-2533, FAX 808-482-2509, at least ten (10) working days prior to your hearing or appointment date.
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INSTRUCTIONS FOR COMPLETING
THE CIVIL INFORMATION SHEET

The civil information sheet and the information it contains neither replace nor supplement the filings, the service
pleadings or other documents as required by law, except as provided by the rules of court.

This form is required for the purpose of initiating the civil docket sheet.
Consequently, a civil information sheet is required for each civil complaint filed.
The attorney/party filing a civil complaint shall complete the form as follows:

I. PLAINTIFF(S)/DEFENDANT(S)
List names: last, first, middle initial.
If the plaintiff or defendant is a government agency, indicate the full name.

If the plaintiff or defendant is an official of a government agency, first indicate the agency name and then the
official's name and title.

If the space provided is insufficient, attach additional page(s) and check the box so indicating.

II. PLAINTIFF'S(S')/DEFENDANT'S(S’') ATTORNEY
Indicate the attorney name and license number.
If the space provided is insufficient, attach additional page(s) and check the box so indicating.

I1I. NATURE OF SUIT

Place a "v" (check mark) in the appropriate box.

If more than one category applies, select the one category that best describes the action.

Do not select more than one category.

For cases arising under Hawai‘i Revised Statutes, section 604A-2, place a "v" (check mark) in the Environmental
Court box.

IV. ORIGIN

(A)  Original Proceedings: cases originating in the circuit court.

(B) Transfer from District Court: cases transferred from district court under Haw. Rev. Stat. §§ 604-5 (Supp.
2006), 633-31 (1993).

(C) Transfer from another Circuit: cases transferred from another circuit under Haw. Rev. Stat. §§ 603-37, -37.5
(1993)

V. DEMAND
Indicate the remedy being demanded (e.g., damages, preliminary injunction, etc.)

VI. JURY DEMAND
Indicate whether a jury is being demanded.

VII. CLASS ACTION
Indicate whether the action is brought as a class action.

VIIl. REQUEST TO EXEMPT FROM ARBITRATION
Indicate whether a "Request to Exempt from Arbitration" is filed.

IX. RELATED CASES
List the civil number and the assigned judge for related pending cases.

X. SIGNATURE OF ATTORNEY OR PARTY
Date and sign the civil information sheet.

(Rev. 08/_/21)
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Cheryl Nolan, Esq.

HI Bar No. 6412

611 Pennsylvania Ave SE #345

Washington, DC 20003

Tel.: (703) 955- 1793

Email: cnolan@nolananimallaw.com
—and —

Jake Davis, Esq.

(Of the State Bar of the State of Colorado)

611 Pennsylvania Ave SE #345

Washington, DC 20003

Tel.: (513) 833-5165

Email: jdavis@nonhumanrights.org

(Pro Hac Vice application pending)

Attorneys for Petitioner Nonhuman Rights Project, Inc.

IN THE COURT OF THE FIRST CIRCUIT

STATE OF HAWAI']

NONHUMAN RIGHTS PROJECT, INC., on
behalf of Mari and Vaigai, individuals,

Petitioner,
V.

CITY AND COUNTY OF HONOLULU,
DEPARTMENT OF ENTERPRISE
SERVICES and its DIRECTOR, DITA
HOLIFIELD, and the HONOLULU ZOO
DIRECTOR, LINDA SANTOS.

Respondents.

Civil No.

PETITION FOR A COMMON LAW
WRIT OF HABEAS CORPUS

Date:

Time:

Judge:



mailto:cnolan@nolananimallaw.com
mailto:jdavis@nonhumanrights.org

APPENDIX C

TABLE OF CONTENTS
VERIFIED PETITION FOR A WRIT OF HABEAS CORPUS ... 1
L PRELIMINARY STATEMENT ... e e 1
AL INTOAUCTION ..t 1
B. Jurisdictional Statement .............ouiiuiiiii i 6
IL LIST OF EXHIBITS ..o e, 6
IIL PARTIES .o e 7
IVESTANDING ..o e 8
V. THE EXPERT DECLARATIONS ... .o 11
A. Elephants are autonomous and extraordinarily cognitively complex beings ............... 11
B. Zoo captivity physically and psychologically harms elephants .............................. 36
C. The Honolulu Zoo is an unacceptable place for elephants .....................coooiinl. 40
D. A “rewilding” center or elephant sanctuary is the only acceptable place for the
ClEPRANTS ... .ttt 46
VI. ISSUING THE ORDER TO SHOW CAUSE ...ttt 49
A. The standard for issuing an order to ShOW CauSe ..........coviviiiiiiiiiiiiiiiiiiiie e, 50
B. Mari and Vaigai’s imprisonment is unlawful under the common law regardless of
Respondents’ compliance with animal welfare statutes .................cooooiiiiiiiin. 52
C. Judge Rowan Wilson and Judge Jenny Rivera found that Happy the elephant made a prima
facie showing entitling her to habeas corpus relief ... 53
D. Writs of habeas corpus have been issued on behalf of individuals whose right to bodily
liberty was previously unrecognized ..........oovivuiiiiiiiii i 55
E. Habeas corpus orders to show cause have been issued on behalf of nonhuman animals ....
......................................................................................................... 57
VIL ARGUMENT L. e 58



APPENDIX C

A. Habeas corpus has long been used in novel situations to remedy unjust infringements
UPON LIDOTEY .ottt e e e 58

B. The question before the Court is whether it should recognize Mari and Vaigai’s
common law right to bodily liberty protected by habeas corpus and not whether the
ElEePhants Are “PEISONS™ .. ... .utnt ittt ettt et et e 62

C. Justice and changing societal norms require that this Court recognize Mari and
Vaigai’s common law right to bodily liberty protected by habeas corpus because they

are autonomous and extraordinarily cognitively complex ...............cocooiiiil. 67
1. Mari and Vaigai’s imprisonment at the Honolulu Zoo is unjust .................. 70
ii. Courts have recognized the injustice of confining elephants in zoos ............ 72

iii. Societal norms are changing with respect to elephant captivity, and the legal
status of nonhuman animals continues to evolve ....................coooiae. 75

D. As a matter of liberty, this Court must recognize Mari and Vaigai’s common law right
to bodily liberty protected by habeas corpus because they are autonomous and
extraordinarily cognitively COmplex ..........ooiiiiiiiiiiii e 80

E. As a matter of equality, this Court must recognize Mari and Vaigai’s common law right to
bodily liberty protected by habeas corpus because they are autonomous and extraordinarily
COgNItIVELY COMPIEX ...onti i e 84

1. Mari and Vaigai’s imprisonment at the Honolulu Zoo violates the
comparative component of equality because elephants and humans are
similar in relevant respects for purposes of habeas corpus ........................ 86
ii. Mari and Vaigai’s imprisonment at the Honolulu Zoo violates the
noncomparative component of equality because it lacks a legitimate or just

gz L0) o L 91

F. This Court must not deflect its duty to recognize Mari and Vaigai’s common law right to
bodily liberty protected by habeas corpus onto the legislature ................................ 96

G. This Court must order Mari and Vaigai released from the Honolulu Zoo and relocated to a
GFAS-accredited sanctuary because their imprisonment is unlawful ........................ 98

Prayer for Relief .. .. ..o 101

VERIFICATION ... 103

i



APPENDIX C

TABLE OF AUTHORITIES

Cases

Animal Welfare Board v. Nagaraja,

MANU/SC/0426/2014 (Supreme Court of India, July 5,2014) ..........cooiiiiiiiiiinin. 77
Application of Balucan,

A4 HAW. 271 (1960) ...ttt 10
Benavidez v. Sierra Blanca Motors,

I22NM. 209 (1996) .. e e 86
Bissen v. Fujii,

STHaW. 636 (1970) .. onniitinii ittt et e eaaean 96
Boudreau v. Thaw,

13 D.L.R. 712 (Quebec Sup. Ct. 1913) coniiniiii i 9
Bowen v. Johnston,

306 ULS. 19 (1030 ettt e e 59
Buck v. Davis,

S80 ULS. 100 (20177) wentetit et e e e 91
Byrn v. New York City Health & Hosps. Corp.,

B3I N Y 2d 194 (1072) o 64
Campbell v. H. Hackfeld & Co.,

20 HaW. 245 (1910) . onvineie e e e 80, 82
Carrv. Strode, 79 Hawai’ 1475 (1995) ... e 82

Case of Hottentot Venus,
13 East 185 (KB, 1805) ..ttt e 9

Castro v. Melchor,
142 Hawai i 1 (20018) ..ottt e e e e e 63

City of Cleburne v. Cleburne Living Center, Inc.,
A3 U S 432 (1085 ittt 86, 92

Commonwealth v. Aves,
35MaSS. 193 (1836) ouvinriini i e 9, 56, 60

Commonwealth v. Taylor,

il



APPENDIX C

AAMaASS. T2 (1841 .o 9
Cruzan by Cruzan v. Dir., Missouri Dep't of Health,

497 ULS. 261 (1990) .. eneiniiee e 81
Cruzan by Cruzan v. Harmon,

760 S.W.2d 408 (MO. 1988) ..ottt 81
De Ayala v. Florida Farm Bureau Cas. Ins. Co.,

543 S0.2d 204 (F1a.1989) .. neiiiit e 86
Denver & R.G.R. Co. v. Outcalt,

2 Colo.APP- 395 (1892) ..ot 84
Digby v. Digby,

388 A2A T (RL 1978 e e 97
Doe Parents No. 1 v. State, Dept. of Educ.,

100 Hawai’i 34 (2002) ....oneeinieeee e e e 87, 88
Dred Scott v. Sandford,

00 UL S. 303 (1857 )ttt e 61
Eisel v. Bd. of Educ. Of Montgomery Cnty.,

324 M. 376 (199]) e 87, 88
Enright by Enright v. Eli Lilly & Co.,

STONE.2d 198 (N.Y. 1001) oo e 86
Equality Found. v. City of Cincinnati,

128 F.3d 289 (6th Cir. 1997) . .eineieiiie e 91
Ex parte Apuna,

6 Haw. 732 (1869) ...eeeii e 49,59, 61,99
Ex parte Craig,

20 HaW. 447 (1001) o ouniiei e 10
Ex parte Mankichi,

I3 HaW. 570 (19071) « e e 58

Ex parte Tom Tong,
TOB ULS. 556 (1883) .ot 58

Ex Parte West,
2 Legge. 1475 (Supreme Court of New South Wales 1861) ...........cooeviiiiiiiiiinnin 9

Y



APPENDIX C

Falcone v. Middlesex Cnty. Med. Soc.,
BANT 582 (INJ 1961 e e 89

Fergerstrom v. Hawaiian Ocean View Estates,
SOHAW. 374 (1968) ..o 62,96, 97

Ferreira v. Honolulu Rapid Transit & Land Co.,
LTOHaW. 615 (1905) . .nninieii e e 86, 87

Ferguson v. Gies,
A6 N.W. 718 (MICh. 1890) ... ettt e 89

Gates v. Foley,
247 S0.2d 40 (FIa. TOT1) . eninii et e 97

Gootoo and Inyokwana,
35 S0L JO. 48T (1891) ittt 9

Grindling v. Martone,
2012 WL 3776491 (D. Haw. Aug. 29, 2012) ...vniniiiiiiee e 4

Hall v. Kennedy,
27 HaW. 626 (1923) . oneeiii e 87

Hawaii v. Off- of Hawaiian Affs.,
556 ULS. 163 (2009) .. neniiniiee et 81

Hutch v. State,

LO7 HaW. 411 (2005) o .nriniie i e e e e e e e 100
In re Belt,
2 Edm.Sel.Cas. 93 (N.Y. Sup. Ct. 1848) ..uviniiiiii e e 60

In re Cambridge,
FHAW. 191 (1855) enuiniiii et 49, 58, 100

In re Candido,
BT HAW. 630 (1930) . .nriiiiitt i e e 4

In re de Flanchet,

2HAW. 90 (1858) .ttt 100
In re Hall,
S50 C0oNN. 131 (1882) 1uiirtiti ittt e e e e 63



APPENDIX C

In re Kirk,
I EAm.Sel.Cas. 315 (1846) ...voniiriie e e e 9,56, 60

In re Ning Yi-Ching,
34AM. J.INCL1347 (1940) . oonieii e 9

In re Perkins,
2 Al 424 (1852 o 57

In re Tatsu,
TOHAW. 701 (1897 ) oo e e e e e e e e e e e e 9

In re Webster,
T HaW. 56 (SUPET. 1852) 1. uiniiii i e e 59

Islamabad Wildlife Mmgt. Bd. v. Metropolitan Corp. Islamabad, W.P. No. 1155/2019 (H.C.
Islamabad, Pakistan May 21,2020) ........ooiiiiiiiiiiiii e 75,79

Jackson v. Bulloch,
12 ConM. 38 (1837 ) ottt e e 56, 60

James v. Commonwealth, 12 Serg. & Rawle 220 (Pa. 1825) .....ccoviiiiiiiiiiiiiiien, 85

James v. Marinship Corp.,
I55P.2d 329 (Cal. 1944) ..o 92

Johnson v. Avery,
393 ULS. 483 (1909) ettt 100

Judgment No. 253-20-JH/22 Rights of Nature and animals as subjects of rights, ‘Estrellita Monkey’
Case (Constitutional Court of Ecuador, 2022) .......c.coooiiiiiiiiii i, 79

Kake v. Horton,
2Haw. 209 (1860) . ..oriineiiiee e 72,77, 80, 86, 87

Keomaka v. Zakaib,
B HAW. APD. ST8 (199]1) cuinii i e 82,83

Klein v. Klein,
376 P2A 70 (Cal. 19602) ..ot e 89

Lee as Next Friend of M.L. v. SEED Pub. Charter Sch. of Washington, DC, 2020 WL 4923619

vi



APPENDIX C

(D.D.C.AUZ. 21,2020) «. . ooeeeeee e, 87

Lee v. Corregedore,
B3 HAW. 154 (1996) ... oneeiii e 67,86

Leider v. Lewis,
2 CaLSth 1121 (2007 ot e e 74

Leider v. Lewis,
Case No. BC375234 (L.A. Cnty. Sup. Ct. July 23,2012) ...ccoviiniiiiiiiiieeieeeeeaae 74

Lemle v. Breeden,
STHAW. 426 (1969) .. nriniii i e e e e e 97

Lemmon v. People,
20 N.Y. 562 (1860) ..ttt e e e e e 9, 56, 60, 61

Loving v. Virginia,
B8BULS. T (1907 ) ot 84

Lum v. Fullaway,
A2 Haw. 500 (1958) .. oneneiniiit e 92,97

Luis Domingo Gomez Maldonado contra Corporacion Autonoma Regional de Caldas
Corpocaldas, AHC4806-2017 (Supreme Court of Colombia, Civil Cassation Chamber,

JULY 26, 2007 .o 78
Maloney v. Pac,

183 Conn. 313 (198 1) 1uineitiit et e e 11
Matter of Archy,

O Al 147 (1858 ettt et e e 57

Matter of Hawai'i Elec. Light Co., Inc.,
IS2 HaW. 352 (2023) o ettt et e 2,90

Matter of Nonhuman Rights Project, Inc. v. Stanley,

49 Misc.3d 746 (Sup. Ct. 2015) ..uinieiii e 5,10, 52, 53,57
Matter of Nora D.,
485 P.3d 1058, 1065 (Alaska 2021) ..o.euueniniiti e 81

Millington v. S.E. Elevator Co.,

vii



APPENDIX C

22 N.Y.2d 498 (1968) .. 89,92

Nonhuman Rights. Project, Inc. v. Breheny,
B8 N Y. 3d 555 (2022 et e passim

Nonhuman Rights Project, Inc. v R W. Commerford and Sons, Inc.,
192 Conn APP. 36 (2019) <. eneiie e 11

Nonhuman Rights Project, Inc. v R W. Commerford & Sons, Inc.,
197 ConnAPP. 353 (2020) .. neneninieee e e 11

Nonhuman Rights Project, Inc., on Behalf of Tommy v. Lavery,
3IN.Y.3d 1054 (N.Y. 2018) ceveniiieiiieeeeeeeeee 6, 58, 65, 68, 69, 83, 89, 93

Oili v. Chang,
STHaW. 411,412 (1976) .o neeeie e e 6

Off- of Hawaiian Affs. v. Hous. & Cmty. Dev. Corp. of Hawaii (HCDCH),
L17 Haw. 174 (2008) .. oneeeneiie ettt et 81, 82

People v. Graves,
T8N.Y.S.3d 613 (4th Dept. 2018) ...euineeinii et 66

Petition of Scott,
A4 HAW. 52 (1059 .ottt 5,51

Pickard v. City and County of Honolulu,
STHaW. 134 (1969) ...noniiiii e e 88, 89,97

Preiser v. Rodriguez,
AT UL S 475 (1973 it 58,59

Presented by A.F.A.D.A. About the Chimpanzee “Cecilia” — Nonhuman Individual, File No.
P.72.254/15 (Third Court of Guarantees, Mendoza, Argentina, Nov. 3, 2016) ......... 77,78

Rapozo v. State,
IS0 HaW. 66 (2021) . nenieiiti e 99, 100

Rasul v. Bush,
542 U.S. 466 (2004) ..ot e 58

Report No. 03,
SU016/20 (Constitutional Court of Colombia, Jan. 23,2020) ...........cccovviiiniiinnnnn. 79

viii



APPENDIX C

Republica v. Blackmore,
2Yeates 234 (Pa. 1707 uveiie i e 56

Rivers v. Katz,
67 N.Y.2dA 485 (1986) ..o e e 81

Rodriguez v. Bethlehem Steel Corp.,
525 P2d 669 (Cal. 1974) .. eninie e 97

Romer v. Evans,
STTU.S. 620 (1990) .. nniiiii i e e e e e e 91

Russell v. Blackwell,
S HAW. 274 (1072 e e 51

Selection Court of the Constitutional Court of Ecuador re: Case No. 253-20-JH
(DEC. 22, 2020) .ottt e, 79

Simrall v. City of Covington,

T4 S.W. 369 (KY. 1890) .. neiiiii i e e 85
Somerset v. Stewart,

T LOfft. 1 (KB 1772) e e, 55,59, 60
State v. Abella,

145 Hawai 1 541 (2010 c.uoinrii e e 81

State v. Mallan,
B8O Hawai 1440 (1008) ... it e 80

Sullivan v. Minneapolis & R. R. Ry. Co.,
121 MINN. 488 (1913 1uniiiiiee e e 85

Tamashiro v. De Gama,
STHaW. T4 (19609) . e o e e e e e 97

Tax Found. of Hawai’i v. State,

T44 Haw. 175 (2019) . onniniieeie e e e 85
Territory v. Alford,
BOHAW. 4600 (19052) .. vinieii e 68

X



APPENDIX C

Territory of Hawaii v. Makaaa,
A3 HAW. 237 (1059 .ottt e 2

Thor v. Superior Court,
855 P.2d 375 (Cal. 1993) . .niniitiii e 81

The Nonhuman Rights Project v. Breheny,
2020 WL 1670735 (N.Y. Sup. Ct. 2020) .oneuvinieiniiiieieeeeeeee e, 10, 58, 73

Truax v. Corrigan,
25T LS. 312 (1021 ettt e e e 84

Turner v. Hawaii Paroling Auth.,
93 Haw. 298 (Ct. APP. 2000) . ..unieeteee et 6

Tutela Action Filed by the Botanical and Zoological Foundation of Barranquilla (FUNDAZOO)
against the Supreme Court of Justice, SU016/20 (Constitutional Court of Colombia, Jan.
23, 2020 ettt e 78

Truth about Motorways Pty Limited v. Macquarie Infrastructure Investment Management Limited,
HCA 11 (2000) (High Court of Australia) ............coooeiiiiiiiiiiiiiii e, 9

Union Pac. R. Co. v. Botsford,
T4T ULS. 250 (1891 ettt 80, 82

United States v. Windsor,
ST0 ULS. 744 (20013 et e e 91

Vierra v. Campbell,
A0 HAW. 80 (1053 .o niitiie e 2,4

Welsh v. Campbell,
A1 Haw. 106 (1955) . oneiniiie et 4,5,67,68,72,80

Whitmore v. Arkansas,
495 U.S. 149 (1990) .o iniiiniit it e e 9

Woodruffv. Trapnall,
STULS TO0 (I850) . euenenitee et e et e e 68

Woods v. Lancet,
303 N.Y. 340 (N Y. 1050 i 97



APPENDIX C

Statutes & Other Authorities

Cal. Penal Code § 1474 .. ..o e e 10
Cal. Prob. €Code § 15212 ..o e e e 66
CPLR § 7002 ...ttt e e 10
CPLR § 7003 ...ttt 57
CLRLS. § 15-11-000 o 66
EPTL § 7-8. L ot 66
Haw. Rev. Stat. § I-1 ..o e e e et e 55
Haw. Rev. Stat. § 1-10 oo e e 63
Haw. Rev. Stat. Ann. § 660 ...t 1,6,49,51
Haw. Rev. Stat. Ann. § 600-3 ... o e 6,63
Haw. Rev. Stat. Ann. § 660-5 ... e, 5,8,9,10,50,51
Haw. Rev. Stat. ANn. § 660-6 ... e e e 5,51
Haw. Rev. Stat. ANn. § 6600-7 ... e et e e 4
Haw. Rev. Stat. Ann. § 600-17 ... e e e 51
Haw. Rev. Stat. § 660-29 ... 99
Haw. Rev. Stat. § 554D-408 .. ... 66
Laws Of 1870 .. .n o 8
MLG.L. 203E § 408 .ot 66
Nev. Rev. Stat. § 163.0075 ... 66
Va. €ode § 04.2-T20 ..o, 66
(1856) Mason v. Smith (The Bridget “Biddy” Mason Case), BLACKPAST .................ceoennn.. 56

Xi



APPENDIX C

Amicus Support for the fight to #FreeHappy, NONHUMAN RIGHTS BLOG (Apr. 25, 2022) ........ 76

Andrea Morris, Judge To Rule On Historic Case Of Whether An Elephant Is A Person, FORBES

(NOV. 19, 2018 ettt et 57
BENJAMIN CARDOZO, THE NATURE OF THE JUDICIAL PROCESS (1921) .oivviiiiiiiiiieee, 68
Benjamin Ignatius Hayes, Lawyer, and Judge, AFRICAN AMERICAN REGISTRY ...........c..c.ue... 56
Biography, HARVARD UNIVERSITY .......uuutntnttetatatetetat ettt eiee et eaeeaeeaenen 77
BLACK’S LAW DICTIONARY (11thed. 2019) ..o e 64, 68

Brad Mattews, Southern California city grants elephants the right to freedom, first in the nation,

THE WASH. TIMES (Sept. 28,2023 ) ... uiiiiiiti e 66
BRIAN MCGINTY, ARCHY LEE’S STRUGGLE FOR FREEDOM (2020) .....vviiiiiiiiiiiie e 56
Bryant Smith, Legal Personality,37 YALEL.J. 283 (1928) ....ouiiiiiiiiiiii i, 64

Charles Siebert, Zoos Called It a ‘Rescue.’ But Are the Elephants Really Better Off?, N.Y. TIMES
(JULY 9, 2009) e 70,74,75

Closed or closing elephant zoo exhibits, INDEFENSE OF ANIMALS .......c.oovivieniiinieniannennn 76

Craig Ewasiuk, Escape Routes: The Possibility of Habeas Corpus Protection for Animals Under
Modern Social Contract Theory, 48 COLUM. HUM. RTS. L. REV. 69 (2017) ................ 61

Debra Cassens Weiss, Judge takes first step to decide whether Happy the elephant should be
released from Bronx Zoo, ABAJ. (Nov. 20, 2018) .......ooviiiiiiiiiiiiiiii e, 57,58

D et3 0] 0 F2 20705 o Pt 63

Douglass Cassell, Outlining the Case for a Common Law Duty of Care of Business to Exercise

Human Rights Due Diligence, 1 BUS. & HUM. RTS. J. 179 (2016) .......ccccvvviiininnnnn... 87
Emma Marris, Modern Zoos Are Not Worth the Moral Cost, N.Y. TIMES (June 11, 2021) ......... 1
HALSBURY’S LAWS OF ENGLAND, § 1476 (4thed. 1976) ......c.oiiriiiiii e 8

Happy the Elephant Could Change the Face of Animal Rights, WYNC STUDIOS: THE TAKEAWAY
(DC. 14, 2021 ) ceinie ettt e e 77

Xii



APPENDIX C

ENGLISH PRIVATE LAW § 3.24 (Peter Birks €d. 2000) ........ooiiiiiiiiiii i 64
Fredrick Davis, Wrongful Death, 327 WASH. U.L.Q. 329 (1973) ...iiiiiiii i 86
GEORGE WHITECROSS PATON, A TEXTBOOK OF JURISPRUDENCE (3ded. 1964) ..................... 65

Jack B. Weinstein, Every Day Is a Good Day for a Judge to Lay Down His Professional Life for

Justice, 32 FORDHAM URB. L.J. 131 (2004) .. ..oovirieiiiiie e 68
Jill Lepore, The Elephant Who Could Be A Person, THE ATLANTIC (Nov. 16, 2021) ......... 76,77
JOHN CHIPMAN GRAY, THE NATURE AND SOURCES OF THE LAW (2d ed. 1963) ................. 64, 65
JOHN SALMOND, JURISPRUDENCE (10th ed. 1947) ..o e, 64
JOHN STUART MILLS, ON LIBERTY (1859) .. e 80

J.-R. Trahan, The Distinction Between Persons and Things: An Historical Perspective, 1 J. CIVIL
L. STUD. 9 (2008) .. eeieetett ettt e e 64

JUDITH FARBEY ET AL., THE LAW OF HABEAS CORPUS (3d ed. 2011) ....coviviiiiiiiiiii i, 8

Judith S. Kaye, Forward: The Common Law and State Constitutional Law as Full Partners in the
Protection of Individual Rights, 23 RUTGERS L. J. 727 (1992) ....coovviiiiiiiiiiiiane. 85

KRISTIN ANDREWS ET AL., CHIMPANZEE RIGHTS: THE PHILOSOPHERS’ BRIEF (2018) ............... 94

Mallory Diefenbach, Orleans County issues first habeas corpus on behalf of elephant, The Daily
NEWS (NOV. 21, 2018) oo uineeitite e e e e et 5

MELVIN EISENBERG, THE NATURE OF THE COMMON LAW (1988) ....ccoviiiiiiiiiii e 70

Paul Finkelman, Let Justice Be Done, Though the Heavens May Fall: The Law of Freedom, 70.2
CHL-KENT L. REV. 326 (1994) .. oot 60

PAUL VINOGRADOFF, COMMON SENSE IN LAW (H.G. Hanbury, 2d ed. 1946) ....................... 68

PETER SINGER, ANIMAL LIBERATION; THE DEFINITIVE CLASSIC OF THE ANIMAL MOVEMENT
(2000) ovv. e, 94

Peter Harrison, The Virtues of Animals in Seventeenth-Century Thought, 59 J. OF THE HIST. OF
IDEAS 403 (1998) . eiiiiiite it e 70

Xiii



APPENDIX C

Rachel Fobar, A4 person or a thing? Inside the fight for animal personhood,
NAT. GEO. (AUZ. 4, 2021) et 74

RICHARD SORABJI, ANIMAL MINDS & HUMAN MORALS: THE ORIGINS OF THE WESTERN DEBATE
(1003 i e 70

Richard Tur, The “Person’ in Law, in PERSONS AND PERSONALITY: A CONTEMPORARY INQUIRY
(Arthur Peacocke & Grant Gillett eds. 1987) ....oovviniiiiiii e 64

ROLLIN C. HURD, A TREATISE ON THE RIGHT OF PERSONAL LIBERTY, AND ON THE WRIT OF HABEAS

CORPUS (1858 ittt e e e e e e 8,9
ROSCOE POUND, JURISPRUDENCE (1959) .....iuiiiiiii e 64
SHAWN BAYERN, AUTONOMOUS ORGANIZATIONS (2021) ..ovuriiiii i 70
Speciesism, ANIMALETHICS ...ttt e e e aee e 94

Steven M. Wise, A New York Appellate Court Takes A First Swing at Chimpanzee Personhood:
And Misses, 95 DENV. L. REV. 265 (2017) ....voiiriii e 61

Steven M. Wise, The Struggle for the Legal Rights of Nonhuman Animals Begins-the Experience
of the Nonhuman Rights Project in New York and Connecticut,
25 ANIMAL L. 367 (2019) .o neinieite et e e 61

STEVEN M. WISE, THOUGH THE HEAVENS MAY FALL: THE LANDMARK TRIAL THAT LED TO THE END
OF HUMAN SLAVERY (Da Capo Press, Reprinted. 2006) ...........ccooviiiiiiiiiiiiininnn... 60

X1V



APPENDIX C

VERIFIED PETITION FOR A WRIT OF HABEAS CORPUS

Pursuant to the common law of Hawaii and Chapter 660 of the Hawaiian Revised Statutes,
Petitioner Nonhuman Rights Project, Inc. (“NhRP”), hereby submits this Verified Petition for Writ
of Habeas Corpus (“Petition”) on behalf of Mari and Vaigai, two Asian elephants unlawfully
imprisoned and restrained of their liberty at the Honolulu Zoo in Honolulu, Hawaii, by
Respondents City and County of Honolulu, Department of Enterprise Services and its Director,
Dita Holifield, and the Honolulu Zoo Director, Linda Santos (“Respondents”).

1. PRELIMINARY STATEMENT
A. Introduction

1. “Elephants are particularly unhappy in zoos, given their great size, social nature and cognitive
complexity. Many suffer from arthritis and other joint problems from standing on hard
surfaces; elephants kept alone become desperately lonely; and all zoo elephants suffer mentally
from being cooped up in tiny yards while their free-ranging cousins walk up to 50 miles a day.
Zoo elephants tend to die young. At least 20 zoos in the United States have already ended their
elephant exhibits in part because of ethical concerns about keeping the species captive.” Emma
Marris, Modern Zoos Are Not Worth the Moral Cost, N.Y. TIMES (June 11, 2021),

https://bit.ly/3tZBPcx (emphasis added).!

! See also Nonhuman Rights. Project, Inc. v. Breheny, 38 N.Y.3d 555, 642 reargument denied, 39
N.Y.3d 967 (2022) (Rivera, J., dissenting) (“Happy [the elephant]'s confinement by human beings
has never been intended to benefit her but serves only to entertain and satisfy human curiosity,
regardless of the loss of freedom to Happy. She is held in an environment that is unnatural to her
and that does not allow her to live her life as she was meant to: as a self-determinative, autonomous
elephant in the wild.”).


https://bit.ly/3tZBPcx
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2. This case presents a question of first impression in Hawaii: Should a court recognize the
common law right to bodily liberty protected by habeas corpus of two elephants based on their
autonomy and extraordinary cognitive complexity??

3. Habeas corpus is a common law action and in Hawaii, “courts in the face of changing
conditions are not chained to ancient formulae but may enforce conditions deemed to have
been wrought in the common law itself by force of changing conditions.” Vierra v. Campbell,
40 Haw. 86, 89 (1953) (citations omitted). In fact, “the common law is a system of legal logic
rather than a code of rules, and [] its principles have been determined by the social needs of
the community and have changed with changes in such needs.” Territory of Hawaii v. Makaaa,
43 Haw. 237, 240 (1959).

4. In June of 2022, the now Chief Judge, Rowan Wilson, and Judge Jenny Rivera, of the New
York Court of Appeals—New York State’s highest Court—found that the common law writ of
habeas corpus was available for an elephant to challenge her unjust imprisonment at a zoo. See
Nonhuman Rights Project, Inc. v. Breheny, 38 N.Y.3d 555, 577-626 (N.Y. 2022) (“Breheny”)
(Wilson, J., dissenting); id. at 626-42 (Rivera, J., dissenting). They refuted the irrational and
arbitrary notion that only members of the species Homo Sapiens may invoke the protections
of the Great Writ, recognizing that as societal norms and knowledge about nonhuman animals

evolve, so too must the common law.®

2 Supreme Court justice Michael Wilson recently emphasized that “the Hawai‘i State Supreme
Court does not choose to ‘throw up [our] hands’” when confronted with complex legal issues that
speak to humanity’s relationship with the world around us. Matter of Hawai'i Elec. Light Co., Inc.,
152 Haw. 352, 367 (2023) (Wilson, J., concurring) (citation omitted).

% They also rejected the idea that the proverbial “slippery slope” or “floodgates” argument should
be determinative of whether a nonhuman animal can seek habeas corpus relief. See Breheny, 38
N.Y.3d at 622 (Wilson, J., dissenting) (“common-law courts are especially good at developing
doctrines to deal with slippery slope™); id. at 623-24 (“[T]he Lemmon Slave Case freed only the
eight family members who petitioned in that case. It did not end slavery and did not produce a
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5. By this Petition, Mari and Vaigai, two Asian elephants imprisoned at the Honolulu Zoo, beg
this Court to extend to them the protection of the common law of Hawaii against the
imprisonment and inhumanities that have for decades been routinely visited upon them.
Forcibly removed from the community of elephants in which they were evolved to thrive, Mari
and Vaigai have been imprisoned in an unnatural and unhealthy environment for the sole
purpose of human profit. The science is clear: like humans, elephants are autonomous and

extraordinarily cognitively complex beings who possess complex biological, psychological,

and social needs. The science is also clear that elephants suffer greatly because of their

imprisonment at zoos. Elephants are meant to live as self-determinative, autonomous beings

in the wild. The NhRP respectfully submits that it is time for the common law of Hawaii to
evolve to allow Mari and Vaigai to obtain habeas corpus relief from their inherently unjust
imprisonment.

6. The NhRP seeks this Court’s recognition of the elephants’ common law right to bodily liberty
protected by habeas corpus and no other right. Upon recognizing the elephants’ common law
right to bodily liberty and determining that their imprisonment at the Honolulu Zoo violates
this right, this Court must order them released to an elephant sanctuary accredited by the Global
Federation of Animal Sanctuaries (“GFAS”) where they can exercise their autonomy and
extraordinary cognitive complexity to the greatest extent possible.

7. This Court does not need to initially determine that the elephants have the right to bodily liberty

in order to issue a writ of habeas corpus or an order to show cause (and set a hearing on the

flood of follow-on habeas petitions. The several habeas corpus petitions freeing women from
abusive husbands or relocating children to better custodians also caused no great flood of filings.
But if Sommersett's Case, the Lemmon Slave Case or the cases involving women and children had
produced a flood of habeas petitions freeing victims of unjust confinement, would history view
them with disapproval?”).


https://www.elephantvoices.org/elephant-ethogram/ethogram-table/overview.html
https://www.elephantvoices.org/elephant-sense-a-sociality-4/elephants-are-large-brained.html
https://www.youtube.com/watch?v=Fzb2HksUay8&list=PLUvFftlVPkVqMhZuob8sDehcQGhvR6gA5&index=2
https://www.youtube.com/watch?v=-77wtMxT3-M
https://www.elephantvoices.org/elephant-sense-a-sociality-4/elephants-are-socially-complex.html
https://www.elephantvoices.org/elephants-in-captivity-7/in-zoos.html
https://www.elephantvoices.org/elephant-sense-a-sociality-4/elephants-are-extraordinary.html
https://www.elephantvoices.org/elephant-sense-a-sociality-4/elephants-are-intelligent.html
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merits of the Petition). Rather, to issue the writ or an order to show cause, this Court need only
assume (without deciding) that the elephants could have the right. The merits of the case do
not get decided at this stage.*

8. Respondents’ imprisonment of Mari and Vaigai is unlawful because it violates the elephants’
common law right to bodily liberty protected by habeas corpus—by depriving them of their
ability to meaningfully exercise their autonomy and extraordinary cognitive complexity,
including the freedom to choose where to go, what to do, and with whom to be.

9. That Respondents may be in compliance with animal welfare statutes does not render the
elephants’ imprisonment lawful, as those statutes do not address the right to bodily liberty.
Regardless of the care the elephants are receiving, they remain imprisoned by Respondents at
a zoo where their bodily liberty is being unjustly violated. It is precisely this violation that
renders the elephants’ imprisonment unlawful.

10. The fundamental common law principles of justice, liberty, and equality compel this Court to
grant Mari and Vaigai their freedom. See Vierra, 40 Haw. at 89 (“This court has held that the
common law consists of fundamental principles and not set rules.”); Welsh v. Campbell, 41
Haw. 106, 119 (1955) (citation and internal quotations omitted) (“The common law consists of
those principles and maxims, usages and rules of action which observation and experience of

the nature of man, the constitution of society and the affairs of life have commended to

% The standard for obtaining a writ of habeas corpus and an order to show cause are the same, and
for most purposes, the terms can be used interchangeably. However, as the NhRP does not demand
that Respondents produce Mari and Vaigai, the NhRP seeks an issuance of an order to show cause
rather than a writ of habeas corpus. Haw. Rev. Stat. Ann. § 660-7. See also Grindling v. Martone,
2012 WL 3776491, at *7 (D. Haw. Aug. 29, 2012) (“a judge may issue an order to show cause
directing the respondent to answer a petition for writ of habeas corpus in lieu of a writ commanding
respondent to produce the body”); In re Candido, 31 Haw. 630, 635 (1930) (“In the order to show
cause the respondents are commanded ‘to appear before this honorable court’ on a specified date
to show cause why a writ of habeas corpus should not issue.”).
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enlightened reason.”); id. at 119-20 (“The common law is but the crystallized conclusions of
the judges arrived at from applying the principles of natural right and justice to facts actually
experienced in cases before them.”) (internal quotations and citation omitted).

The Petition adheres to the pleading requirements set forth in Haw. Rev. Stat. § 660-5 and
establishes (1) that the elephants have the common law right to bodily liberty protected by
habeas corpus because they are autonomous and extraordinarily cognitively complex, and (2)
their right has been violated because they cannot exercise their autonomy. Accordingly, the
Petition goes beyond “general assertions” and makes a prima facie showing that the elephants
are entitled to release, setting “the procedure of habeas corpus in motion.” Petition of Scott, 44
Haw. 52, 54 (1959) (internal quotations omitted). Accordingly, this Court “shall, without delay,
award and issue the writ unless it appears from the application that the person detained is not
entitled thereto or an order to show cause is issued under section 660-7.” Haw. Rev. Stat. §
660-6.

This Court would not be the first court in the United States to issue an order to show cause on
behalf of a nonhuman animal. The NhRP secured habeas corpus orders to show cause in two
prior cases, one on behalf of two chimpanzees imprisoned at a state university,” and one on
behalf of an elephant imprisoned at a z00.% While the courts in those cases ultimately denied
habeas corpus relief, the respondents were required to justify the legality of the imprisonments
at issue. This Court must require Respondents to do the same regarding their imprisonment of

Mari and Vaigai.

® See generally Matter of Nonhuman Rights Project, Inc. v. Stanley, 49 Misc.3d 746, 748 (Sup. Ct.

2015).

6 See Mallory Diefenbach, Orleans County issues first habeas corpus on behalf of elephant, The

Daily News (Nov. 21, 2018), https://bit.ly/3AWKCWV.
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To refuse to issue the writ or an order to show cause and not allow the case to proceed to a
hearing on the merits would be a “refusal to confront a manifest injustice.” Nonhuman Rights
Project, Inc., on Behalf of Tommy v. Lavery, 31 N.Y.3d 1054, 1059 (N.Y. 2018) (Fahey, J.,
concurring) (“Zommy)”). This is because “imprisoning [elephants] and putting them on display
is undeniably cruel.” Ex. VI 9] 20.
Jurisdictional Statement

No previous application for a writ of habeas corpus has been made on behalf of Mari and
Vaigai. Venue is proper in this Court because the elephants are imprisoned at the Honolulu Zoo
in Honolulu, HI.

Jurisdiction is proper in this Court pursuant to Haw. Rev. Stat. § 660-3 and Hawaiian case law.
See Haw. Rev. Stat. § 660-3 (“The supreme court, the justices thereof, and the circuit courts
may issue writs of habeas corpus in cases in which persons are unlawfully restrained of their
liberty.”); see also Turner v. Hawaii Paroling Auth., 93 Haw. 298, 306 n.10 (Ct. App. 2000),
as amended (May 9, 2000) (“Under HRS chapter 660, writs of habeas corpus may be issued
by the court when a person is ‘unlawfully restrained of his or her liberty.” . . . [T]he Hawai‘i
Supreme Court indicated that 'the kind of custody that will suffice for habeas corpus purposes

299

is judged by a very liberal standard.’”) (citations omitted) (cleaned up); Oili v. Chang, 57 Haw.
411, 412 (1976) (citing Haw. Rev. Stat. § 660-3) (“We have concurrent jurisdiction with the
circuit courts to issue writs of habeas corpus”).

II. LIST OF EXHIBITS

Seven of the world’s most renowned experts on elephant cognition and behavior have

submitted Expert Scientific Declarations (“Expert Declarations™) in support of the Petition.
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The Expert Declarations, listed below, are attached to the Petition, and incorporated herein by

this reference:

e Exhibit I: June 1, 2023, and May 25, 2023, Joint Declaration of Richard M. Byrne,
Ph.D., and Lucy Bates, Ph.D.

e Exhibit II: Oct. 18, 2023, Declaration of Keith Lindsay, Ph.D.
e Exhibit III: May 24, 2023, Declaration of Joyce Poole, Ph.D.
e ExhibitIV: Feb. 6, 2023, Declaration of Karen McComb, Ph.D.
e Exhibit V: May 12, 2023, Declaration of Cynthia Moss, Sc.D.
e Exhibit VI: May 13, 2023, Declaration of Bob Jacobs, Ph.D.

III. PARTIES

17. Petitioner NhRP is a 501(c)(3) non-profit corporation incorporated in the State of

Massachusetts, with a principal address at 611 Pennsylvania Avenue SE #345, Washington,

D.C.20003. The NhRP is the only civil rights organization in the United States dedicated solely

to securing legal rights for nonhuman animals. Since 1995, the NhRP has worked to obtain

legal rights for autonomous nonhuman animals such as chimpanzees and elephants.

18. Mari and Vaigai are Asian elephants and the only elephants at the Honolulu Zoo:

Mari is an approximately 48-year-old wild-born Asian elephant from India. She was
forcibly removed from her home and from her family sometime between 1975 and
1982 and then imported to the Honolulu Zoo. She was a gift from the then-prime

minister of India to the children of Hawaii. In 2020 Mari suffered from intestinal

inflammation that required continuous veterinary care.
Vaigai is an approximately 38-year-old wild-born Asian elephant from India. She was

forcibly removed from her home and from her family sometime around 1992 and then


https://www.khon2.com/local-news/honolulu-zoo-elephant-may-be-taken-off-from-exhibit-due-to-illness/
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imported to the Honolulu Zoo. She was also a gift from the then-prime minister of India

to the children of Hawaii.
Respondent City and County of Honolulu, Department of Enterprise Services, which oversees
the Honolulu Zoo, is located at 777 Ward Avenue, Honolulu, Hawaii 96814; Respondent Dita
Holifield is the Acting Director of the Department of Enterprise Services. The Honolulu Zoo
is located at 151 Kapahulu Ave., Honolulu, Hawaii 96815; Respondent Linda Santos is the
Honolulu Zoo Director.

IV.  STANDING

The NhRP has standing to file this Petition on behalf of Mari and Vaigai. Haw. Rev. Stat. §
660-5 provides that a petition for a writ of habeas corpus needs to be “in writing, signed by the
party for whose relief it is intended, or by some person in the party’s behalf.” This language is
essentially unchanged from the statute’s original inception, Ch. 32, § 3 of the Laws of 1870
(““Application for such writ shall be made to the Court or Justice authorized to issue the same,
by complaint in writing, signed by the party for whose relief it is intended, or some person in
his behalf.”).
The 1870 habeas corpus statute, in turn, merely enshrined the traditional common law habeas
corpus rule in effect for centuries in English-speaking jurisdictions—that ordinarily, anyone
may seek habeas corpus on behalf of a detainee who is unlawfully deprived of their freedom.
“Any person is entitled to institute proceedings to obtain a writ of habeas corpus for the purpose
of liberating another from an illegal imprisonment.” 11 HALSBURY’S LAWS OF ENGLAND, §
1476, p. 783 (4th ed. 1976); accord JUDITH FARBEY ET AL., THE LAW OF HABEAS CORPUS 237
(3d ed. 2011) (“where a prisoner is being held in circumstances which do not allow for recourse

to the courts . . . an application from a third party will be entertained”); ROLLIN C. HURD, A
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TREATISE ON THE RIGHT OF PERSONAL LIBERTY, AND ON THE WRIT OF HABEAS CORPUS 211-12
(1858) (it “is not necessary that [the application] proceed from [the prisoner]. An agent or
friend may make it on behalf of the prisoner . . . no legal relation is required to exist between
the prisoner and the person making the application. It may be made by any one™). See Whitmore
v. Arkansas, 495 U.S. 149, 162 (1990) (“As early as the 17th century, the English Habeas
Corpus Act of 1679 authorized complaints to be filed by ‘any one on . . . behalf” of detained
persons .. . and in 1704 the House of Lords resolved ‘[T]hat every Englishman, who is
imprisoned by any authority whatsoever, has an undoubted right, by his agents, or friends, to
apply for, and obtain a Writ of Habeas Corpus, in order to procure his liberty by due course of
law.’”) (citation omitted).”

23. Consistent with Haw. Rev. Stat. § 660-5, Hawaiian courts have generally not restricted who
may file a habeas corpus petition on another’s behalf. See, e.g., In re Tatsu, 10 Haw. 701, 704

(1897) (“So far as we know, the authority of the person to make a petition in behalf of a party

7 See also Lemmon v. People, 20 N.Y. 562 (1860) (abolitionist stranger obtained a writ of habeas
corpus on behalf of eight slaves); In re Kirk, 1 Edm.Sel.Cas. 315 (1846) (abolitionist stranger
obtained a writ of habeas corpus on behalf of a slave); Commonwealth v. Taylor, 44 Mass. 72
(1841) (abolitionist stranger obtained a writ of habeas corpus on behalf of a child slave);
Commonwealth v. Aves, 35 Mass. 193 (1836) (abolitionist stranger obtained a writ of habeas
corpus on behalf of a child slave); Truth about Motorways Pty Limited v. Macquarie Infrastructure
Investment Management Limited, HCA 11, 85 (2000) (High Court of Australia) (stranger may seek
habeas corpus), https://bit.ly/3xjAxcO; In re Ning Yi-Ching, 34 Am. J. Int’l 347 (1940) (stranger
China Campaign Committee obtained a writ of habeas corpus on behalf of four Chinese nationals),
https://bit.ly/3JyAyLI; Boudreau v. Thaw, 13 D.L.R. 712 (Quebec Sup. Ct. 1913) (stranger
obtained a writ of habeas corpus), https://bit.ly/3xiATQ9; Gootoo and Inyokwana, 35 Sol. Jo. 481
(1891) (stranger and member of antislavery society obtained a writ of habeas corpus on behalf of
children destined for slavery abroad), https://bit.ly/3uu9EKI; Ex Parte West, 2 Legge. 1475
(Supreme Court of New South Wales 1861) (stranger obtained a writ of habeas corpus on behalf
of an aboriginal child), https://bit.ly/3uu9EKI; Case of Hottentot Venus, 13 East 185, 104 Eng. Rep.
344 (K.B. 1805) (stranger abolitionist society obtained a writ of habeas corpus on behalf of an
African woman), https://bit.ly/3KIJsri.



https://bit.ly/3xjAxc0
https://bit.ly/3JyAyLI
https://bit.ly/3xiATQ9
https://bit.ly/3uu9Ekl
https://bit.ly/3uu9Ekl
https://bit.ly/3KIJsri
Jacob Davis
Highlight
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alleged to be in restraint has never been questioned or demanded to be known. . . . No legal
relation is now held to be necessary between the prisoner and the applicant for the writ.”); see
also Ex parte Craig, 20 Haw. 447, 453 (1911) (“The petition for a writ of habeas corpus was
signed by one Frank B. Craig on behalf of the fifteen persons [and] alleges that this course was
followed ‘for the reason that it is impossible to obtain the signatures or oaths of said parties.’”’);
Application of Balucan, 44 Haw. 271, 271 (1960) (“An amended petition for a writ of habeas
corpus, or alternatively an order to show cause, having been filed in this court in behalf of a
girl fifteen years of age, setting forth her imprisonment . . . and seeking her release.”).

The NhRP has filed seven habeas corpus petitions in New York on behalf of an elephant and
four chimpanzees, and one habeas corpus petition in California on behalf of three elephants.
No court has found that the NhRP lacked standing to seek habeas corpus relief on behalf of a
nonhuman animal.® In two of the cases, the courts explicitly stated that the NhRP had standing.
See The Nonhuman Rights Project v. Breheny, 2020 WL 1670735 *1, *7 (N.Y. Sup. Ct. 2020)
(Breheny (Trial Court)) (“The NhRP has standing to file the Petition for habeas corpus on
behalf of Happy.”); Matter of Nonhuman Rights Project, Inc. v. Stanley, 49 Misc.3d 746, 756
(Sup. Ct. 2015) (“As [CPLR 7002(a)] places no restriction on who may bring a petition for
habeas corpus on behalf of the person restrained, and absent any authority for the proposition

that the statutory phrase ‘one acting on his behalf” is modified by a requirement for obtaining

8 Like Haw. Rev. Stat. § 660-5, the New York and California procedural statutes governing the
filing of habeas corpus petitions allow for a third party to bring a petition on anyone’s behalf. See
CPLR § 7002(a) (a petition for a writ of habeas corpus may be brought by “one acting on . . .
behalf of [a] person legally imprisoned or otherwise restrained in his liberty within the state.”);
Cal. Penal Code § 1474(1) (“[a]pplication for the writ is made by petition, signed either by the
party for whose relief it is intended, or by some person in his behalf”).

10
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standing by a third party, petitioner has met its burden of demonstrating that it has standing”
on behalf of two chimpanzees.).®
V. THE EXPERT DECLARATIONS

A. Elephants are autonomous and extraordinarily cognitively complex beings

25. The Expert Declarations demonstrate that elephants are autonomous and extraordinarily
cognitively complex with complex phsycial, psychological, and social needs.'® The cognitive
abilities of elephants include: autonomy; empathy; self-awareness; self-determination; theory
of mind (awareness others have minds); insight; working memory; extensive long-term
memory that allows them to accumulate social knowledge; the ability to act intentionally and
in a goal-oriented manner, and to detect animacy and goal directedness in others; understanding
the physical competence and emotional state of others; imitating, including vocal imitation;
pointing and understanding pointing; engaging in true teaching (taking the pupil’s lack of
knowledge into account and actively showing them what to do); cooperating and building
coalitions; cooperative problem-solving, innovative problem-solving, and behavioral

flexibility; understanding causation; intentional communication, including vocalizations to

® Two decisions of the Appellate Court of Connecticut erroneously held that the NhRP lacked
standing to bring its habeas corpus petition on behalf of three elephants because “the elephants,
not being persons, lacked standing in the first instance.” Nonhuman Rights Project, Inc. v R.W.
Commerford and Sons, Inc., 192 Conn.App. 36, 41 (2019); Nonhuman Rights Project, Inc. v R.W.
Commerford & Sons, Inc., 197 Conn.App. 353, 360 (2020) (“Commerford Cases”). Contrary to
Connecticut Supreme Court precedent, the Commerford Cases resulted in merits determinations at
the standing stage. See, e.g., Maloney v. Pac, 183 Conn. 313, 321 n.6 (1981) (““We emphasize that
the question of standing is not an inquiry into the merits.”).

10 References to elephants in the Expert Declarations are applicable to both African and Asian
elephants. Declarant Dr. Joyce Poole notes: “If the general term ‘elephants’ is used with no specific
delineation, it can be assumed the comment relates to the African species, though it is likely that
it applies to the Asian species as well.” Declaration of Dr. Joyce Poole (“Poole Decl.”) 9§ 22. This
is because “both African and Asian elephants share many key traits of autonomy with humans and
like humans are [both] autonomous beings.” 1d. at  69.

11
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share knowledge and information with others in a manner similar to humans; ostensive
behavior that emphasizes the importance of a particular communication; displaying a wide
variety of gestures, signals, and postures; using specific calls and gestures to plan and discuss
a course of action, adjusting their planning according to their assessment of risk, and executing
the plan in a coordinated manner; complex learning and categorization abilities; and, an
awareness of and response to death, including grieving behaviors.!

Elephants share numerous complex cognitive capacities with humans, such as self-awareness,
empathy, awareness of death, intentional communication, learning, memory, and
categorization abilities.'> Many of these capacities have been erroneously considered unique
to humans, and each capacity is a component of autonomy.*3

Elephants are autonomous, as they exhibit self-determined behavior that is based on freedom
of choice.!* As a psychological concept, autonomy implies that the individual is directing their

behavior based on some non-observable, internal cognitive process, rather than simply

responding reflexively.’®

11 See generally Poole Decl.

12 Joint Declaration of Dr. Lucy Bates and Dr. Richard M. Byrne (“Bates & Byrne Decl.”) § 37;
Declaration of Dr. Karen McComb (“McComb Decl.””) 4 31; Declaration of Dr. Cynthia Moss
(“Moss Decl.”) § 25; Poole Decl. 9 29.

13 1d.

14 Bates & Byrne Decl. § 30; McComb Decl. 99 24, 31, 54; Moss Decl. § 18, 48; Poole Decl.
22, 69; Declaration of Keith Lindsay (“Lindsay Decl.”) 9 10, 33-34.

15 Bates & Byrne Decl. 1 30; McComb Decl. ] 24; Poole Decl. § 22; Moss Decl. { 18.

12
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28. Elephants possess the largest absolute brain of any land animal.®

Even relative to their body
sizes, elephant brains are large.!” An encephalization quotient (“EQ”) of 1.0 means a brain is
exactly the size expected for that body size; values greater than 1.0 indicate a larger brain than
expected for that body size.'® Elephants have an EQ of between 1.3 and 2.3 (varying between

).19

sex and African and Asian species).”” This means an elephant’s brain can be more than twice

as large as is expected for an animal of its size.?’ These EQ values are like those of the great
apes, with whom elephants have not shared a common ancestor for almost 100 million years.?
29. A large brain allows greater cognitive skill and behavioral flexibility.?? Typically, mammals

are born with brains weighing up to 90% of the adult weight.?® This figure drops to about 50%

for chimpanzees.?* At birth, human brains weigh only about 27% of the adult brain weight and

increase in size over a prolonged childhood period.? This lengthy period of brain development

16 Bates & Byrne Decl. 1 32; McComb Decl. ] 26; Poole Decl. § 24; Moss Decl. § 20.

17 Bates & Byrne Decl. | 32; McComb Decl. | 26; Poole Decl. | 24; Moss Decl. { 20
(“Encephalization quotients (EQ) are a standardized measure of brain size relative to body size
and illustrate by how much a species’ brain size deviates from that expected for its body size.”).
18 Bates & Byrne Decl. 1 32; McComb Decl. § 26; Poole Decl. § 24; Moss Decl. § 20.

19 Bates & Byrne Decl. 1 32; McComb Decl. ] 26; Poole Decl. § 24; Moss Decl. § 20.

20 Bates & Byrne Decl. 1 32; McComb Decl.  26; Poole Decl. § 24; Moss Decl. § 20.

21 Bates & Byrne Decl. 1 32; McComb Decl. ] 26; Poole Decl. § 24; Moss Decl. § 20.

22 Bates & Byrne Decl. 11 32-33; McComb Decl. § 26; Poole Decl. § 24; Moss Decl. { 20.

23 Bates & Byrne Decl. 1 33; McComb Decl. § 27; Poole Decl. § 25; Moss Decl. § 21.

24 Bates & Byrne Decl.  33; McComb Decl. § 27; Poole Decl. § 25; Moss Decl. § 21.

25 Bates & Byrne Decl.  33; McComb Decl. § 27; Poole Decl. § 25; Moss Decl. § 21.

13
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(termed “developmental delay”) is a key feature of human brain evolution.?® It provides a
longer period in which the brain may be shaped by experience and learning, and plays a role
in the emergence of complex cognitive abilities such as self-awareness, creativity, forward
planning, decision making and social interaction.?’ At birth, elephant brains weigh only about
35% of their adult weight, and elephants accordingly undergo a similarly protracted period of
growth, development and learning.?® This similar developmental delay in the elephant brain is
likewise associated with the emergence of analogous cognitive abilities.?

Elephant brains hold nearly as many cortical neurons as do human brains, and a much greater
number than do chimpanzees or bottlenose dolphins.*® Elephants’ pyramidal neurons—the
class of neurons found in the cerebral cortex, particularly the pre-frontal cortex, which is the
brain area that controls “executive functions”—are larger than in humans and most other
species.®! The term “executive function” refers to controlling operations, such as paying
attention, inhibiting inappropriate responses, and deciding how to use memory search. These
abilities develop late in human infancy and are often impaired in dementia. The degree of

complexity of pyramidal neurons is linked to cognitive ability, with more complex connections

26 Bates & Byrne Decl. 1 33; McComb Decl. ] 27; Poole Decl. ] 25; Moss Decl. { 21.

2! Bates & Byrne Decl. 1 33; McComb Decl.  27; Poole Decl. ] 25; Moss Decl. § 21.

28 Bates & Byrne Decl. 1 33; McComb Decl.  27; Poole Decl. { 25; Moss Decl. § 21.

29 Bates & Byrne Decl. 1 33; McComb Decl.  27; Poole Decl. ] 25; Moss Decl. § 21.

%0 Bates & Byrne Decl. 1 35; McComb Decl.  29; Moss Decl. { 23; Poole Decl. 9 27 (“Humans:
1.15 x 10; elephants: 1.1 x 10'% chimpanzees: 6.2 x 10°%; dolphins: 5.8 x 10°.”).

31 Bates & Byrne Decl. § 35; McComb Decl. ] 29; Poole Decl. § 27; Moss Decl. § 23.

14
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between pyramidal neurons being associated with increased cognitive capabilities.®? Elephant
pyramidal neurons have many connections with other neurons for receiving and sending
signals, known as a dendritic tree.®

Pyramidal neurons in elephants are just as complex as similar neurons in the human cortex,
and like in humans, these neurons are also more complex in the frontal lobe (involved with
higher cognitive function) than in the occipital lobe (involved in the early processing of
incoming visual information).>* These parallels are remarkable in terms of the overall
complexity of neurons and their functional involvement.®® Due to the length of their dendrites,
elephant neurons sample a wide variety of information; this broad synthesis of information
may contribute to elephants’ contemplative nature—they often appear to be examining their
surroundings and thinking very deeply about what is going on around them.*

Elephants, like humans, great apes, and some cetaceans, possess Von Economo neurons, or
spindle cells, the so-called “air-traffic controllers for emotions,” in the anterior cingulate,
fronto-insular, and dorsolateral prefrontal cortex areas of the brain.®” In humans, these cortical

areas are involved with the processing of complex social information, emotional learning and

empathy, planning and decision-making, and self-awareness and self-control, among other

32 Bates & Byrne Decl. § 35; McComb Decl. ] 29; Poole Decl. § 27; Moss Decl. § 23.
33 Bates & Byrne Decl. § 35; McComb Decl.  29; Poole Decl. § 27; Moss Decl. § 23.

% Declaration of Bob Jacobs (“Jacobs Decl.”) 9 9.

35 Jacobs Decl. ] 9.

36 Jacobs Decl. 9.

37 Moss Decl. § 24.

15
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things.*® The presence of spindle cells in the same brain locations in elephants and humans
strongly implies that these higher-order brain functions, which are the building blocks of
autonomous, self-determined behavior, are common to both species.®

Elephants have extensive and long-lasting memories.*® Using experimental playback of long-
distance contact calls in Amboseli National Park, Kenya, showed that African elephants
remember and recognize the voices of at least 100 other elephants.*’ Each adult female
elephant tested was familiar with the contact-call vocalizations of individuals from an average
of 14 families in the population.* When the calls came from the test elephants’ own family,
they contact-called in response and approached the location of the loudspeaker; when they
were from another non-related but familiar family, one that had been shown to have a high
association index with the test group, they listened but remained relaxed.** However, when a
test group heard unfamiliar contact calls from groups with a low association index with the test
group, the elephants bunched together and retreated from the area.**

McComb et al. has demonstrated that this social knowledge accumulates with age, with older

females having the best knowledge of the contact calls of other family groups, and that older

3 Moss Decl. § 24.

39 Moss Decl. § 24.

40 Bates & Byrne Decl. 1 54; McComb Decl. { 48; Poole Decl. § 49; Moss Decl. § 42; Lindsay
Decl. { 14.

41 Bates & Byrne Decl. § 54; McComb Decl. { 48; Poole Decl. § 49; Moss Decl. { 42.

42 Bates & Byrne Decl. § 54; McComb Decl. ] 48; Poole Decl. | 49; Moss Decl. § 42.

43 Bates & Byrne Decl. § 54; McComb Decl. ] 48; Poole Decl. { 49; Moss Decl. § 42.

44 Bates & Byrne Decl. § 54; McComb Decl. { 48; Poole Decl. § 49; Moss Decl. { 42.

16
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females are better leaders than younger elephants, with more appropriate decision-making in

response to potential threats (in this case, in the form of hearing lion roars).*®

Younger
matriarchs under-reacted to hearing roars from male lions, elephants’ most dangerous
predators.*® Sensitivity to the roars of male lions increased with increasing matriarch age, with
the oldest, most experienced females showing the strongest response to this danger.*’ These
studies show that elephants continue to learn and remember information about their
environments throughout their lives, and this accrual of knowledge allows them to make better
decisions and better lead their families as they age.*® The experiences elephants gain over a
lifetime are shared between members of their strongly bonded social groups through example,
teaching, and learning.*°

Further demonstration of elephants’ long-term memory emerges from data on their movement
patterns.>® African elephants move over very large distances in their search for food and

water.>! Leggett (2006) used GPS collars to track the movements of elephants living in the

Namib Desert, with one group traveling over 600 km in five months.%? Viljoen (1989) showed

45 Bates & Byrne Decl. § 55; McComb Decl. 1 49; Poole Decl. § 50; Moss Decl. { 43.

46 Bates & Byrne Decl. § 55; McComb Decl. 1 49; Poole Decl. § 50; Moss Decl. § 43.

47 Bates & Byrne Decl. § 55; McComb Decl. ] 49; Poole Decl. § 50; Moss Decl. { 43.

48 Bates & Byrne Decl. § 55; McComb Decl. ] 49; Poole Decl. § 50; Moss Decl. § 43.

49 Lindsay Decl. ] 34.

%0 Bates & Byrne Decl. § 56; McComb Decl. § 50; Poole Decl. § 51; Moss Decl. § 44.

°1 Bates & Byrne Decl. § 56; McComb Decl. 1 50; Poole Decl.  51; Moss Decl. { 44.

52 Bates & Byrne Decl. § 56; McComb Decl. § 50; Poole Decl. § 51; Moss Decl. § 44.
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that elephants in the same region visited water holes approximately every four days, though
some were more than 60 km apart.>

Elephants inhabiting the deserts of Namibia and Mali may travel hundreds of kilometers to
visit remote water sources shortly after the onset of a period of rainfall, sometimes along routes
that have not been used for many years.** These remarkable feats suggest exceptional cognitive
mapping skills that rely upon the long-term memories of older individuals who may have
traveled that same path decades earlier.>® Thus, family groups headed by older matriarchs are
better able to survive periods of drought.>® These older matriarchs lead their families over
larger areas during droughts than families headed by younger matriarchs, again drawing on
their accrued knowledge, this time about the locations of permanent, drought-resistant sources
of food and water, to better lead and protect their families.>’

Studies reveal that long-term memories, and the decision-making mechanisms that rely on this
knowledge, are severely disrupted in elephants who have experienced trauma or extreme
disruption due to “management” practices initiated by humans.®® For example, South African
elephants who experienced trauma decades earlier showed significantly reduced social

knowledge.®® As a result of archaic culling practices, these elephants had been forcibly
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separated from family members and subsequently taken to new locations.®® Two decades later,
their social knowledge, skills, and decision-making abilities were impoverished compared to
an undisturbed Kenyan population.®’ Disrupting elephants’ natural way of life has substantial
negative impacts on their knowledge and decision-making abilities.%?

Elephants show sophisticated categorization of their environment, with skills on par with
humans.®® Dr. Bates, Dr. Byrne, Dr. Poole, and Dr. Moss experimentally presented the
elephants of Amboseli National Park, Kenya with garments that gave olfactory or visual
information about their human wearers, either Maasai warriors who traditionally attack and
spear elephants as part of their rite of passage, or Kamba men who are agriculturalists and
traditionally pose little threat to elephants.®* In the first experiment, the only thing that differed
between the cloths was the smell, derived from the ethnicity and/or lifestyle of the wearers.®®
The elephants were significantly more likely to run away when they sniffed cloths worn by
Maasai men than those worn by Kamba men or no one at all.®

In a second experiment, they presented the elephants with two cloths that had not been worn

by anyone; one was white (a neutral stimulus) and the other red, the color ritually worn by
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Maasai warriors.®” With access only to these visual cues, the elephants showed significantly
greater, sometimes aggressive, reactions to red garments than white.%® They concluded that
elephants are able to categorize a single species (humans) into sub-classes (i.e., “dangerous”
or “low risk”) based on either olfactory or visual cues alone.®®

It is further demonstrated that the same elephants distinguish human groups based on their
voices.’® The elephants reacted differently, and appropriately, depending on whether they heard
Maasai or Kamba men speaking, and whether the speakers were male Maasai versus female

Maasai (who also pose little threat).”*

Scent, sounds, and visual signs associated specifically
with Maasai men are categorized as “dangerous,” while neutral signals are attended to but
categorized as “low risk.”’? These sophisticated, multi-modal categorization skills may be
exceptional among non-human animals and demonstrate elephants’ acute sensitivity to the
human world and how they monitor human behavior and learn to recognize when we might

cause them harm.”®
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Human speech and language reflect autonomous thinking and intentional behavior.”* Like
humans, elephants vocalize to share knowledge and information.” Male elephants primarily
communicate about their sexual status, rank, and identity, whereas females and dependents
emphasize and reinforce their social units.”® Call types are separated into those produced by
the larynx (such as “rumbles”) and calls produced by the trunk (such as “trumpets”), with
different calls in each category used in different contexts.’” Field experiments have shown that
African elephants distinguish between call types. For example, such contact calls as “rumbles”
may travel kilometers and maintain associations between elephants, or “Estrus-Rumbles” may
occur after a female has copulated, and these call types elicit different responses in listeners.’®
Elephant vocalizations are not merely reflexive; they have distinct meanings to listeners and
communicate in a manner similar to the way humans use language.’® Elephants display more
than 300 gestures, signals and postures that they use to communicate information to their
audience.® Such signals are adopted in many contexts, such as aggressive, sexual or socially

integrative situations; the signals are well-defined, carry a specific meaning both to the actor

and recipient, result in predictable responses from the audience, and together demonstrate
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intentional and purposeful communication intended to share information and/or alter the
others’ behavior to fit their own will !

Elephants use specific calls and gestures to plan and discuss a course of action.®? These may
be to respond to a threat through a group retreating or mobbing action (including a celebration
of successful efforts), or planning and discussing where, when, and how to move to a new
location. In group-defensive situations, elephants respond with highly coordinated behavior,
both rapidly and predictably, to specific calls uttered and particular gestures exhibited by group
members.® These calls and gestures carry specific meanings not only to elephant listeners but
to experienced human listeners as well.®* The rapid, predictable, and collective response of
elephants to these calls and gestures indicates that elephants have the capacity to understand

1-85

the goals and intentions of the signalling individual.® For example, elephants can detect alarm

calls from some considerable distance and avoid the area where elephant killings by rural
villagers or armed gangs take place.®

Elephant group defensive behavior is highly evolved and involves a range of different tactical

maneuvers adopted by different elephants.®” For example, matriarch Provocadora’s
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contemplation of Dr. Joyce Poole’s team through “Listening” and “J-Sniffing,” followed by
her purposeful “Perpendicular-Walk™ toward her family (in relation to Dr. Poole’s team) and
her “Ear-Flap-Slide,” clearly communicated that her family should begin a “Group-Advance”
upon Dr. Poole’s team.®® This particular elephant attack is a powerful example of elephant
empathy, coalition, and cooperation.®® Provocadora’s instigation of the “Group-Advance” led
to a two-and-a-half minute “Group-Charge” in which the three other large adult females of the
36-member family took turns leading the charge, passing the baton, in a sense, from one to the
next.*® Once they succeeded in their goal of chasing Dr. Poole’s team away, they celebrated
their victory by “High-Fiving” with their trunks and engaging in an “End-Zone-Dance.”®!
“High-Fiving” is also typically used to initiate a coalition and is both preceded by and
associated with other specific gestures and calls that lead to goal-oriented, collective
behavior.®?

Ostensive communication refers to the way humans use behavior, such as tone of speech, eye
contact, and physical contact, to emphasize that a particular communication is important.%
Lead elephants in family groups use ostensive communication frequently to say, “Heads up—

I am about to do something that you should pay attention to.”%*
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46. In planning and communicating intentions regarding a movement, elephants use both vocal
and gestural communication.® For example, Dr. Poole has observed that a member of a family
will use the axis of her body to point in the direction she wishes to go and then vocalize every
couple of minutes with a specific call known as a “Let’s-Go” rumble: “I want to go this way,
let’s go together.”% The elephant will also use intention gestures—such as “Foot-Swinging”—
to indicate her intention to move.®” Such a call may be successful or unsuccessful at moving
the group or may lead to a 45-minute (or longer) discussion (a series of rumble exchanges
known as “Cadenced-Rumbles”) that researchers interpret as negotiation.”® Sometimes such
negotiation leads to disagreement that may result in the group splitting and going in different
directions for a period of time.*® In situations where the security of the group is at stake, such
as when movement is planned through or near human settlement, all group members focus on
the matriarch’s decision.’®® While “Let’s Go” rumbles are uttered, others adopt a “Waiting”
posture until the matriarch, after much “Listening,” “J-Sniffing,” and “Monitoring,” decides it
is safe to proceed; the elephants then bunch together and move purposefully at a fast pace in

what’s called a “Group-March.”2
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Elephants typically move through dangerous habitat at high speed in a clearly goal-oriented
manner known as “streaking,” which has been described and documented through the
movements of elephants wearing satellite tracking collars.'®? The many different signals—
calls, postures, gestures, and behaviors elephants use to contemplate and initiate such
movement (including “Ear-Flap” and “Ear-Flap-Slide”)—are clearly understood by other
elephants (just as they can be understood after a long-term study by human observers); they
mean very specific things, and they indicate that elephants: 1) have a particular plan which
they can communicate with others, 2) can adjust their plan according to their immediate
assessment of risk or opportunity, and 3) can communicate and execute the plan in a
coordinated manner.1%3

Elephants can vocally imitate sounds they hear, from the engines of passing trucks to the
commands of human zookeepers.'% Imitating another’s behavior is demonstrative of a sense
of self because it is necessary to understand how one’s own behavior relates to the behavior of
others.1% African elephants recognize the importance of visual attentiveness on the part of an
intended recipient, elephant or human, and of gestural communication, which further

demonstrates that elephants’ gestural communications are intentional and purposeful.1% This

ability to understand the visual attentiveness and perspective of others is crucial for empathy,
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mental-state understanding, and “theory of mind” (the ability to mentally represent and think
about the knowledge, beliefs, and emotional states of others while recognizing that these can
be distinct from your own knowledge, beliefs, and emotions).'%’

As do humans, Asian elephants exhibit “mirror self-recognition” (“MSR”) using Gallup’s
classic “mark test.”2%® MSR is the ability to recognize a reflection in the mirror as oneself,
while the mark test involves surreptitiously placing a colored mark on an individual’s forehead
that she cannot see or be aware of without the aid of a mirror.}%® If the individual uses the
mirror to investigate the mark, the individual must recognize the reflection as herself. !
MSR is significant because it is a key identifier of self-awareness.'** Self-awareness is
intimately related to autobiographical memory in humans and is central to autonomy and being
able to direct one’s own behavior to achieve personal goals and desires.!!2 By demonstrating
they can recognize themselves in a mirror, elephants must be holding a mental representation

of themselves from another perspective and thus be aware that they are a separate entity from

others. 3
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One who understands the concept of dying and death must possess a sense of self.!* Both
chimpanzees and elephants demonstrate an awareness of death by reacting to dead family or
group members.!'® Having a mental representation of the self, which is a pre-requisite for
mirror-self recognition, likely confers an ability to comprehend death.'®

Wild African elephants have been shown experimentally to be more interested in the bones of
dead elephants than the bones of other animals.*’ They have frequently been observed using
their tusks, trunk or feet to attempt to lift sick, dying or dead individuals.!'® Although they do
not give up trying to lift or elicit movement from a dead body immediately, elephants appear
to realize that once dead, the carcass can no longer be helped; and instead they engage in more
“mournful” or “grief-stricken” behavior, such as standing guard over the body with dejected
demeanor and protecting it from predators.!®

Wild African elephants have been observed to cover the bodies of their dead with dirt and

vegetation.'?® Mothers who lose a calf may remain with the calf’s body for an extended period,

but do not behave towards the body as they would a live calf.*?! Indeed, the general demeanor
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of elephants attending to a dead elephant is one of grief and compassion, with slow movements
and few vocalizations.'??> These behaviors are akin to human responses to the death of a close
relative or friend and demonstrate that elephants possess some understanding of life and the
permanence of death.'?3

Elephants’ interest in the bodies, carcasses and bones of elephants who have passed is so
marked that when one has died, trails to the site of death become worn into the ground by the
repeated visits of many elephants over days, weeks, months, even years.*?* The accumulation
of dung around the site attests to the extended time that visiting elephants spend touching and
contemplating the bones.!?® Dr. Poole observed that, over years, the bones may become
scattered over tens or hundreds of square meters as elephants pick up the bones and carry them
away.'?® The tusks are of particular interest and may be carried and deposited many hundreds
of meters from the site of death.'?’

The capacity for mentally representing the self as an individual entity has been linked to
general empathic abilities.}?® Empathy is defined as identifying with and understanding

another’s experiences or feelings by relating personally to their situation.'?® Empathy is an
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important component of human consciousness and autonomy and is a cornerstone of normal
social interaction.'® It requires modeling the emotional states and desired goals that influence
others’ behavior, both in the past and future, and using this information to plan one’s own
actions; empathy is only possible if one can adopt or imagine another’s perspective and
attribute emotions to that other individual.*®! Thus, empathy is a component of the “theory of
mind.”*32

Elephants frequently display empathy in the form of protection, comfort, and consolation, as
well as by actively helping those in difficulty, such as assisting injured individuals to stand and
walk or helping calves out of rivers or ditches with steep banks.'*® Elephants have been seen
to react when anticipating the pain of others by wincing when a nearby elephant stretched her
trunk toward a live wire and have been observed feeding those unable to use their own trunks
to eat and attempting to feed those who have just died.3

In an analysis of behavioral data collected from wild African elephants over a 40-year
continuous field study, Dr. Lucy Bates and colleagues concluded that, as well as possessing
their own intentions, elephants can diagnose animacy and goal-directedness in others,
understand the physical competence and emotional state of others, and attribute goals and

mental states (intentions) to others.'® This is borne out by examples such as:
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IB’s family is crossing a river. The infant struggles to climb out of the bank after its
mother. An adult female [not the mother] is standing next to the calf and moves
closer as the infant struggles. The female does not push the calf out with its trunk
but digs her tusks into the mud behind the calf’s front right leg which acts to provide
some anchorage for the calf, who then scrambles up and out and rejoins the mother.
At 11.10ish Ella gives a “let’s go” rumble as she moves further down the swamp .
.. At 11.19 Ella goes into the swamp. The entire group is in the swamp except for
Elspeth and her calf [<I year] and Eudora [Elspeth’s mother]. At 11.25 Eudora
appears to “lead” Elspeth and the calf to a good place to enter the swamp—the only
place where there is no mud.**

58. In addition to the examples analyzed in Bates et al., Dr. Poole observed two adult females rush
to the side of a third female who had just given birth, back into her, and press their bodies to
her in what appeared to be a spontaneous attempt to prevent injury to the newborn.’*’ In
describing the situation, Dr. Poole wrote:

The elephants’ sounds [relating to the birth] also attracted the attention of several
males including young and inexperienced, Ramon, who, picking up on the
interesting smells of the mother [Ella], mounted her, his clumsy body and feet
poised above the newborn. Matriarch Echo and her adult daughter Erin, rushed to
Ella’s side and, I believe, purposefully backed into her in what appeared to be an
attempt to prevent the male from landing on the baby when he dismounted.3®

59. Such examples demonstrate that the acting elephant(s) (the adult female in the first example,
Eudora in the second, and Erin and Echo in the third) were able to understand the intentions or
situation of the other (the calf in the first case, Elspeth in the second, Ella’s newborn and the

male in the third), and could adjust their own behavior to counteract the problem being faced

by the other.'*
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60. In raw footage filmed in the Massai Mara of Kenya by Dr. Poole’s brother, an “allo-mother”

61.

(an elephant who cares for an infant and is not the infant’s mother or father) moves a log from
under the head of an infant in what appears to be an effort to make him more comfortable.**
In a further example of the ability to understand the goal-directedness of others, elephants
appear to understand that vehicles drive on roads or tracks and they further appear to know
where these tracks lead.!*! In the Gorongosa National Park of Mozambique, where elephants
exhibit a culture of aggression toward humans, charging, chasing, and attacking vehicles, adult
females anticipate the direction the vehicle will go and attempt to cut it off by taking shortcuts
before the vehicle has begun to turn.*?

Empathic behavior begins early in elephants. In humans, rudimentary sympathy for others in
distress has been recorded in infants as young as 10 months old; young elephants similarly
exhibit sympathetic behavior.}*® For example, during fieldwork in the Maasai Mara in 2011,
Dr. Poole filmed a mother elephant using her trunk to assist her one-year-old female calf up a
steep bank. Once the calf was safely up the bank, the calf turned around to face her five-year-
old sister, who was also having difficulties getting up the bank. As the older calf struggled to
clamber up the bank the younger calf approached her and first touched her mouth (a gesture of

reassurance among family members) and then reached her trunk out to touch the leg that had

been having difficulty. Only when her sibling was safely up the bank did the calf turn to follow
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her mother.}#

Captive African elephants attribute intentions to others, as they follow and understand human
pointing gestures.!* The elephants understood that the human experimenter was pointing to
communicate information to them about the location of a hidden object.1*® Attributing
intentions and understanding another’s reference point is central to both empathy and “theory
of mind.”**’

There is evidence of “natural pedagogy,” or true teaching—whereby a teacher considers the
immediate knowledge of the learner as she passes on relevant information—in elephants. Dr.

2148 in African

Bates, Dr. Byrne, and Dr. Moss’s analysis of simulated “oestrus behaviours
elephants—whereby a non-cycling, sexually experienced older female will simulate the visual
signals of being sexually receptive even though she is not ready to mate or breed again—
demonstrates that these knowledgeable females can adopt false “oestrus behaviours” to show

naive young females how to attract and respond appropriately to suitable males.!*® The

experienced females may be taking the youngster’s lack of knowledge into account and
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actively showing them what to do—a possible example of true teaching as it is defined in
humans.*® This evidence, coupled with the data showing they understand the ostensive cues
in human pointing, suggests that elephants understand the intentions and knowledge states
(minds) of others.®!

Coalitions and cooperation have been frequently documented in wild African elephants,
particularly to defend family members or close allies from (potential) attacks by outsiders, such
as when one family group tries to “kidnap” a calf from an unrelated family.*®? These behaviors
are generally preceded by gestural and vocal signals, typically given by the matriarch, and
acted upon by family members, and are based on one elephant understanding the emotions and
goals of a coalition partner.'®®

Cooperation is evident in captive Asian elephants, who demonstrate they can work together in
pairs to obtain a reward, but also understand the pointlessness of attempting the task if their
partner was not present or could not access the equipment.*™* Problem-solving and working
together to achieve a collectively desired outcome involve mentally representing both a goal

and the sequence of behaviors that is required to achieve that goal; it is based on (at the very

least) short-term action planning.*>®
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66. Wild elephants have frequently been observed engaging in such cooperative problem-solving
as retrieving calves kidnapped by other groups, helping calves out of steep, muddy river banks,
rescuing a calf attacked by a lion (calling to elicit help from others), and navigating through
human-dominated landscapes to reach a desired destination such as a habitat, salt-lick, or
waterhole.™®® These behaviors demonstrate the purposeful and well-coordinated social system
of elephants and show that elephants can collectively hold specific aims in mind, then work
together to achieve those goals.!®" Such intentional, goal-directed action forms the foundation
of an independent agency, self-determination, and autonomy.'*8

67. Elephants also show innovative problem-solving in experimental tests of insight, defined as
the “a-ha” moment when a solution to a problem suddenly becomes clear.’®® A juvenile male
Asian elephant demonstrated such a spontaneous action by moving a plastic cube and standing
on it to obtain previously out-of-reach food.'®° After solving this problem once, he showed
flexibility and generalization of the technique to other similar problems by using the same cube
in different situations, or different objects in place of the cube when it was unavailable.'®! This

experiment demonstrates that elephants can choose an appropriate action and incorporate it

1% Bates & Byrne Decl. 1 47; McComb Decl. ] 41; Poole Decl. § 39; Moss Decl. { 35.

157 Bates & Byrne Decl. 1 47; McComb Decl. ] 41; Poole Decl. § 39; Moss Decl. { 35.

1°8 Bates & Byrne Decl. 1 47; McComb Decl. ] 41; Poole Decl. § 39; Moss Decl. { 35.

159 McComb Decl. 1 42; Poole Decl. 1 40; Moss Decl. ] 36; Bates & Byrne Decl. § 48 (“In cognitive
psychology terms, insight is the ability to inspect and manipulate a mental representation of
something, even when you can’t physically perceive or touch the something at the time. Or more
simply, insight is thinking and using only thoughts to solve problems.”).

160 Bates & Byrne Decl. ] 48; McComb Decl. { 42; Poole Decl. § 40; Moss Decl. { 36.

161 Bates & Byrne Decl. ] 48; McComb Decl. { 42; Poole Decl. § 40; Moss Decl. { 36.
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into a sequence of behavior to achieve a goal they kept in mind throughout the process.%?

Asian elephants demonstrate the ability to understand goal-directed behavior.'®® When
presented with food that was out of reach, but with some bits resting on a tray that could be
pulled within reach, elephants learned to pull only those trays baited with food.*%* Success in
this kind of “means-end” task demonstrates causal knowledge, which requires understanding
not just that two events are associated with each other, but that some mediating force connects
and affects the two which may be used to predict and control events.!® Understanding
causation and inferring object relations may be related to understanding psychological
causation, which is an appreciation that others are animate beings who generate their own
behavior and have mental states (e.g., intentions). ¢

Attempts to mitigate or eliminate human-elephant conflicts have been met with mixed success,
in large part because elephants are able to respond and find ways around them.®” For example,
when electric fences are erected to keep elephants out of crop fields, elephants have responded
to the hazard of electric shocks by handling the 'hot' wire with non-conducting tusks and

breaking fences by pushing other elephants into them; both approaches demonstrate their

higher cognitive ability and autonomy.®® The most effective responses to human-elephant

162 Bates & Byrne Decl. 1 48; McComb Decl. ] 42; Poole Decl. § 40; Moss Decl. { 36.

163 Bates & Byrne Decl. 1 49; McComb Decl. ] 43; Poole Decl. § 41; Moss Decl. { 37.

164 Bates & Byrne Decl. 1 49; McComb Decl. ] 43; Poole Decl. § 41; Moss Decl. 37

165 Bates & Byrne Decl. 1 49; McComb Decl. ] 43; Poole Decl. § 41; Moss Decl. { 37.

166 Bates & Byrne Decl. 1 49; McComb Decl. ] 43; Poole Decl. § 41; Moss Decl. { 37.

167 Lindsay Decl. ] 29.

168 |d. at 7 31.
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conflicts treat elephants as autonomous beings and work with their biological nature to achieve
solutions that promote coexistence.’®® It is now increasingly recognized by conservation
workers that coexistence can be achieved by humans entering into ‘negotiation’ with
elephants.*’
Zoo captivity physically and psychologically harms elephants
Long-lived, large-brained mammals—Iike cetaceans and elephants—who possess large,
complex brains integral to their intricate sociobehavioral existence cannot function normally
in captivity.!™ Given that the brains of large mammals have a lot in common across species,
“there is no logical reason to believe that the large, complex brains of animals such as elephants
. would react any differently to a severely stressful environment than does the human
brain.”'’? Elephants experience permanent damage to their brains as a result of the trauma

endured in impoverished environments.*"®

169 1d. at 7 29.

170d. at 1 33.

171 Jacobs Decl. 11 8, 16.

17219, at 7 14.

13 Id. at § 14-19, citing Bob Jacobs et al., Putative neural consequences of captivity for elephants
and cetaceans, REVIEWS IN THE NEUROSCIENCES 4 (2021), which notes:

In terms of behavior, a prevalent abnormality is stereotypic behavior, which
consists of aberrant, repetitive movements (e.g., limb swaying, and rocking)
induced by the frustration of natural impulses. It is estimated that 47-85% of
elephants in zoos and 100% of those in circuses exhibit stereotypies. Captive
elephants also exhibit hyperaggression, in part because there is no opportunity for
physical distancing during heighted intragroup stress. Medically, captive elephants
suffer from both gastrointestinal diseases and nutritional/metabolic disorders
because of their captive diet and lack of exercise, with obesity being a serious issue.
Across North American zoos, 74% of elephants were found to be overweight with
34% believed to be clinically obese. Skin issues (e.g., inflammation, lesions, and

36



71.

72.

APPENDIX C

An elephant’s cerebral cortex is negatively affected by an impoverished environment.’* These
effects include “a thinner cerebral cortex, decreased blood supply, smaller neuronal cell bodies
with few glial (‘helper’) cells for metabolic support, decreased dendritic branching for
synthesizing information, fewer dendritic spines (indicating fewer connections with other
neurons), and smaller, less efficient synapses.”"

A crucial component to an enriched environment is exercise, which increases the supply of
oxygenated blood to the brain and enhances cognitive abilities through a series of complex
biochemical cascades.!’® Captive/impoverished elephants living in small enclosures are
severely deprived of exercise, especially when one considers that elephants in the wild travel
tens of kilometers a day (sometimes more than 100 kilometers).!”” Captive/impoverished
elephants possess cortical neurons that are “less complex, receive less metabolic support, and
process information less efficiently than cortical neurons from animals in an enriched, more

natural environment.””1’®

pressure sores) are common as are foot-related disorders (e.g., hyperkeratosis,
cracked nails, and abscesses). Osteoarthritis in the feet, exacerbated by locomotor
stereotypies and obesity, occurs prematurely in captive elephants and can lead to
euthanasia. Finally, captive elephants are particularly susceptible to several
infectious diseases (e.g., Mycobacterium tuberculosis, TB, the endotheliotropic
herpesvirus, EEHV), which are highly contagious. TB is deadly in elephants and
treatment is often unsuccessful.

174 1d. at 1 14.

175 Id

176 1d. at 1 15.

177 Id

178 Id

37



73.

74.

75.

APPENDIX C

Other areas of the elephant brain that are negatively affected by the chronic frustration,
boredom, and stress rampant in captive/impoverished environments are two subcortical
(beneath the cortex) brain structures known as the (1) hippocampus, which is involved
primarily in declarative (i.e., facts and events) and spatial memory formation, and the (2)
amygdala, which is involved in emotional processing.’® Prolonged stress results in chronically

elevated levels of glucocorticoids (i.e., stress hormones).!8

Chronic exposure to
glucocorticoids contributes to wide-ranging neurodegeneration, including neuronal
damage/death in the hippocampus, which results in memory deficits, as well as neuronal
damage/death in the amygdala, which results in emotional processing deficits.!8!

In a natural environment, the body’s stress-response system is designed for “quick activation”
to escape dangerous situations; in captivity, where animals have a near total lack of control
over their environment, there is no escape, and such situations foster learned helplessness. %
The stress that humans experience under similar conditions is associated with a variety of
neuropsychiatric diseases such as anxiety/mood disorders, including major depression and
post-traumatic stress disorder. 83

Captivity and the psychological stress it engenders also have negative effects on the complex

circuitry between the basal ganglia and cerebral cortex.'® The basal ganglia regulates the two

179 1d. at ] 16.

180 Id

181 Id

182 1d. at ] 16.

183 Id

184 1d. at ] 18.
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pathways involved in movement: the direct pathway and the indirect pathway.'®® Normal
movement depends on a delicate balance between these two pathways, and stress can result in
stereotypic behavior, which is invariably associated with an imbalance in the direct/indirect
pathways.'8 Behavioral stereotypies may represent a coping strategy to mitigate the
overwhelming effects of psychological stress.’®” As long as elephants have been studied in
their natural habitats there has never been a recorded case of an elephant exhibiting such
stereotypies, which reflects underlying disruptions of neural mechanisms in
captive/impoverished elephants'®®

From a neural perspective, imprisoning elephants and putting them on display is “undeniably
cruel.”*8 Holding elephants captive and confined “prevents them from engaging in normal,
autonomous behavior and can result in the development of arthritis, osteoarthritis,
osteomyelitis, boredom, and stereotypical behavior.”*®® When held in isolation, “elephants
become bored, depressed, aggressive, catatonic, and fail to thrive.”'°! And “[hJuman caregivers

are no substitute for the numerous, complex social relationships and the rich gestural and vocal

communication exchanges that occur between free-living elephants.”? It is now accepted that

185 Id

186 Id

187 Id

188 Id

189 1d. at 1 20.

190 poole Decl. | 56.

191 Id

192 Id
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elephants experience permanent brain damage as a result of the trauma endured in
impoverished environments.%

The Honolulu Zoo is an unacceptable place for elephants
Mari and Vaigai, who were both ripped from their matriarchal, multi-generational family
groups in the Asian wilds, have been the only elephants at the Honolulu Zoo since 1987 when
Jothi, a female Asian elephant died at the age of 5 years old (captive elephants have greatly
reduced lifespans compared to their free-roaming counterparts; note that one zookeeper at the

Honolulu Zoo blatantly and incorrectly proclaimed that elephants live longer in captivity:

https://bit.ly/45Twml4).1%

Elephant family groups share a fission-fusion structure, separating and merging with larger
groups of up to several hundred elephants.®® At the Honolulu Zoo, the social “group” consists
of only Mari and Vaigai who spend considerable time apart from each other and thus in virtual
isolation.!% This occurs even though it is recommended that zoos should aim to simulate free-
ranging elephants’ natural social structure.’®” The Honolulu Zoo is clearly not simulating the
complex social world of elephants and thus causing socioemotional deprivations and
disruptions that profoundly affect Mari and Vaigai’s corticolimbic structures, which results in

continued emotional distress.!%

193 Lindsay Decl. ] 62.

194 Jacobs Decl.  22(a).

195 Id

196 Id

197 Id

198 ld
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The facilities and their management at the Honolulu Zoo fall far short of fulfilling the physical
and psychological needs of Mari and Vaigai.'®® The barn is completely unsuitable for keeping
Mari and Vaigai confined for more than a brief amount of time.??® The outdoor exhibit (which
is divided into two yards) and the training/management areas come to a total of less than one-
and-a-half acres.?* The maximum linear distance available for directional walking within the
largest exhibit yard is little more than 65 yards.?%? It is obvious that Mari and Vaigai can explore
every square meter of their surroundings within a few minutes.?’® By comparison, elephants in
their natural habitats have expansive home ranges, extending from 10 to 10,000 km? 2%

Although the amount of space is a critical element of an elephant’s enclosure, that space’s
quality is equally important.?%® The sensory environment should be composed of a variety of
sounds, smells, sights, and tactile and taste sensations.?% At the Honolulu Zoo, much of the

ground in Mari and Vaigai’s enclosure is bare, compact soil.?” The terrain is flat with little

stimulation or room to explore.?% In fact, it is rather shocking to see land in Hawaii that is

199 indsay Decl. { 48.

200 |d. at ] 52.

201 |d. at § 53; Jacobs Decl. § 22(b).

202 indsay Decl. ] 54.

203 Jacobs Decl. 1 22(b).

204 Id

205 1d. at 1 22(c).

206 Id

207 Lindsay Decl.  55.

208 ld
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(virtually) devoid of vegetation but that is the case for where Mari and Vaigai spend their
lives.?%

Furthermore, there is some shade and a pond in each exhibit, but neither appears to be deep
enough to support the elephant’s body weight in order to take weight off their feet.?!? The
landscaping appears to be designed to project a feeling of a quasi-natural environment to
visitors and provides nothing meaningful to the elephants.?'! Elephants in their natural habitat
travel across a large variety of terrains as they forage, which itself is comprised of over 20
different socio-cognitive activities; Mari and Vaigai do not have this option.?? Accordingly,
the usable space provided for Mari and Vaigai is simply insufficient, especially year after year,
decade after decade.?’® This means these elephants are existing in an impoverished
environment, which has comprehensively negative effects on the brain.?!* But that is not all.
The elephant exhibit is located very close to the high-density tourist area of Waikiki Beach and
appears to be barely 300 yards from the main high-rise apartment complex and tourist hotels

on the Waikiki waterfront.?!® There is a housing development only 325 yards to the East and

an entertainment venue (the Tom Moffat Waikiki Shell), maybe 200 yards to the South.?!® The

209 Jacobs Decl. 1 22(c)

210 Id

211 Id

212 Jacobs Decl. 1 22(b).

213 Id

214 1d. at 7 22(c).

215 indsay Decl. at { 50.

216 Id
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venue has a seating capacity of 6,000 and regularly hosts concerts both in the daytime and the

evening.?!’ There are also roads running past the zoo at all its boundaries.?'8

83. The placement of the elephant exhibit in a high-density tourist area is undoubtedly causing
Mari and Vaigai unending psychological harm because elephants depend a great deal on sound
for communication, both vocally and seismically.?*® Their feet have a high number of Pacinian
corpuscles (skin receptors sensitive to vibration), which makes them very sensitive to low-
frequency (subsonic to human hearing) sounds and vibrations.?”® The abundance of
anthropogenic (human-generated) noise is greatly disturbing to Mari and Vaigai because they
may perceive it to be a potential risk or threat.??! Such noise cannot help but be a relentless
source of psychological stress if not acoustic trauma.???

84. The elephants are moved into the barn when zoo staff goes off duty, spending at least half their
day (and probably longer) in the close confines of the barn.??®> On cold days they are kept in

the barn all day.??* This is exceedingly concerning because confinement in sterile environments

leads to foot and joint damage from standing on hard substrate, and psychological damage

217 Id.
218 Id.
219 Jacobs Decl. ] 22(f).

220 Id

221 Id

222 Id

223 |indsay Decl. at { 56.

224 Id
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from noise, and the frustration of prevented choice and movement.??® As elephants in the wild
are actively moving for up to 18 hours in every 24-hour period, Mari and Vaigai’s involuntary
confinement at the Honolulu Zoo (and especially in the barn), is both physically and
psychologically harmful.??8

For example, such a small enclosure precludes Mari and Vaigai from having adequate
exercise.??’ Both elephants are obese.??® The NhRP has video and audio of a zookeeper
informing the public that Mari weighs over 10,000 1bs., which is jarring when one understands
the normal weight for a female Asian elephant is ~ 7,700 1bs.??® As for psychological harm,
Mari and Vaigai exhibit stereotypical behavior.?® Stereotypical behavior (e.g., bobbing,
swaying, rocking) is a direct reflection of the dysregulation of motor control circuitry in the
brain; in other words, brain damage.231 Thus, although stereotypical behavior is observable, it
also represents a direct window into a dysfunctional brain.?*?

The elephant keepers at the Honolulu Zoo exert considerable control over Mari and Vaigai’s

movements and placement in exhibit areas.?®® There is an emphasis placed on “enrichment,”

225 |d. at ] 52.

226 1d. at  56.

227 Jacobs Decl. 1 22(d).

228 Id

229 Id

230 Jacobs Decl. 1 22(h).

231 Id

232 Id

233 Lindsay Decl. ] 57.
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which intends to provide novelty and stimulation to the elephants’ minds but this intervention
is imposed on the elephants, with all vestiges of autonomy having been removed.?3* Thus, Mari
and Vaigai’s behavioral repertoire is extremely limited, widely divergent from that of free-
ranging elephants, and indicative of the pathology of zoo husbandry.?®

87. When the elephants are not simply standing and feeding, they can be seen walking between
the front and back yards on the same path every time.?3® Mari and Vaigai’s lives are nothing
but a succession of boring and frustrating days, damaging to their bodies and minds, and
punctuated only by interaction with their keepers.?3’ Their physical and psychological health
has been severely compromised by the sustained deprivation of their autonomy and freedom
of movement.?*® They spend at least half, if not more, of each day in a barn with very little
cushioning for their feet and joints.?*® When allowed outside, they are commonly unable to
walk more than 65 yards in any direction, they have limited shade from the sun, and only
shallow water features that are not deep enough to allow proper bathing.?*’ The elephants
receive predictable enrichment activities, are unable to communicate over large distances, and

their acute hearing is bombarded by constant auditory disturbances from the hotel complex,

234 1d. at 1 60.
235 |d. at 1 58.
236 Id.
237 1d. at 1 64.
238 Id.
239 Id.

240 Id
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the housing area, the nearby entertainment venue, and the visitors who can approach them

closely.?*

88. It is now accepted that elephants experience permanent damage to their brains because of the
trauma endured in impoverished environments and the Honolulu Zoo is the epitome of such
an environment.?*? It is no surprise that the internationally recognized animal advocacy group,
In Defense of Animals, has repeatedly ranked the Honolulu Zoo as one of the worst zoos for
elephants in North America.?*® Accordingly, Mari and Vaigai should be moved to a “rewilding”
facility in their native Asia or to a suitable elephant sanctuary in the United States or Brazil as

soon as possible.?** The Honolulu Zoo should never again be permitted to confine elephants

for public display or for any other purpose.?*®

D. A “rewilding” center or elephant sanctuary is the only acceptable place for the
elephants

241 Id.

242 1d. at 1 62.

243 Jacobs Decl. 9 22(b) (“In their 2016 report, they noted the following: ‘Violations at Honolulu
Zoo included too little shade provided for the elephants from the direct sun, inadequately tested
and brackish water, a notable absence of habitat enrichment, and unsafe rocks that posed a danger
to elephants’ feet. A primary key reason cited for the loss of accreditation was the Zoo’s long
history of lacking funds and support from the City and County of Honolulu, the Zoo’s legally
bound administrators. Hawaii voters recently approved an amendment to prop up the failing zoo
through tax revenues.”).

244 | indsay Decl. at 1 65.

245 Id
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As Mari and Vaigai suffer immensely each day they are at the zoo, they should be moved, as
soon as possible, to a “rewilding” facility in their native Africa or to a suitable elephant
sanctuary in the United States or Brazil.?*°

The orders of magnitude of greater space offered at sanctuaries allow elephants to exercise
their autonomy, develop more healthy social relationships, and to engage in a near-natural
movement, foraging, and repertoire of behavior.?*’” Elephants need a choice of social partners,
and the space to permit them to be with the ones they want, when they want, and to avoid
particular individuals, when they want.?*® The delight that elephants experience when they are
allowed to forage naturally is the default situation in the wild, and in good sanctuaries.?*
Authentic sanctuaries report improved physical and psychological health in elephants after
their arrival, including decreased frequency or extinction in stereotypies, reduced aggression
toward keepers, muscle tone gain, and formation of social bonds between elephants with
different social histories, including elephants who were abused, traumatized, or solitary for
decades.?®

Elephants with serious physical or psychological problems in zoos have usually become more
normal functioning when given more appropriate space in an elephant sanctuary.”®® For

example:

246 1. 1 65.

247 poole Decl. § 57.

248 1d. at 1 58.

249 Lindsay Decl. ] 63.

250 Jacobs Decl.  20.

251 poole Decl. § 60.
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e Maggie was considered to be an anti-social, aggressive elephant and by the time she
was moved from the Alaska Zoo to the Performing Animal Welfare Society (“PAWS”)
she was in such poor condition she could barely stand. She is now a thriving, socially
active elephant and considered to be PAWS’ most social elephant.?>?

e Ruby was transferred from the Los Angeles Zoo in California to the Knoxville Zoo in
Tennessee where she did not successfully integrate with the Knoxville elephants. When
she was moved to PAWS, she integrated easily with the other elephants and has become
a respected leader of her group.?®®

e Sissy is another classic example: she had been transferred four times and had spent a
decade and a half alone before being sent to the Houston Zoo where she was labeled
autistic and antisocial. She was returned to her solitary zoo where she killed a person,
which resulted in her being moved to the El Paso Zoo where she was beaten because
she was a killer elephant. In 2000 she was transferred to The Elephant Sanctuary in
Tennessee (“TES”) and within six months of arrival she was calm and cooperative,
becoming a leader and putting all elephants at ease. In 2000 the United States
Department of Agriculture had given Sissy only a year to live; twenty years later she is
still going strong.?>*

e Bunny was 47 years old and had spent 40 years alone when she arrived at TES. She

had been transferred four times and had only known less than a half-acre exhibit. Within

252 1d. at ] 61.
253 1d. at 1 62.

254 1d. at 1 63.

48



APPENDIX C

24 hours of arriving at the sanctuary, she was completely and seamlessly integrated into
the group.?®

¢ Maia and Guida, the first two elephants at the Global Sanctuary for Elephants—Brazil,
had lived together for 40 years. For most of these years, Maia was aggressive to Guida,
knocking her over, pushing her down, and pinning her to the ground. Within 12 hours
of arriving at the sanctuary, the gates were opened between the two elephants and from
that day forward no further aggression was seen.?®

VI. ISSUING THE ORDER TO SHOW CAUSE

92. Chapter 660 governs the procedure applicable to common law writs of habeas corpus. The
statute is purely procedural and does not, as it cannot, curtail substantive entitlement to the
writ. See Ex parte Apuna, 6 Haw. 732, 735-36 (1869) (“The writ of habeas corpus enjoyed
here is the same in substance with the original writ as secured and vivified by the English Acts,
Bills and Charters. Anything less than this would make the provisions therefor in our
Constitution and Statutes hollow and meaningless, and be contrary to sound rules of legal
construction.”); In re Cambridge, 1 Haw. 191, 192 (1855) (“The [Habeas Corpus Act of 1679]
.. . restored the writ of habeas corpus to all its efficacy at common law, in cases in which that
statute applied, but it was confined to commitments on criminal charges, leaving all other cases

of unjust imprisonment to the habeas corpus at common law. See Blackstone’s Com., Vol. 3,

page 128.”); id. at 193 (The power to issue writs of habeas corpus “implies and includes the

255 1d. at 1 64.

2% 1d. at  65.
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power to do whatever justice may seem to require in the premises, after we have finished our

inquiry.”).

The standard for issuing an order to show cause

Haw. Rev. Stat. § 660-5 provides the pleading requirements for the issuance of “the writ or an
order to show cause.” Specifically, the complaint “shall be made to the court or judge
authorized to issue the same, by complaint in writing, signed by the party for whose relief it is

intended, or by some person in the party’s behalf, setting forth:

(1) The person by whom, and the place where, the party is imprisoned or restrained,
naming the party and the person detaining the party, if their names are known, and
describing them if they are not known;

(2) The cause or pretense of imprisonment or restraint, according to the knowledge
and belief of the applicant;

(3) If the imprisonment or restraint is by virtue of any warrant or other process, an
annexed copy thereof, unless it is made to appear that a sufficient reason exists for
not annexing the same;

(4) That there has been no determination of the legality of the imprisonment on a
prior application for a petition for a writ of habeas corpus, or, if there has been a
previous determination, the new grounds, if any, not presented and determined upon
the previous application.

The facts alleged shall be verified by the oath of some credible person, to be administered by

any person authorized to administer oaths.” /d.

94. The Petition is signed by the NhRP on behalf of Mari and Vaigai and it sets forth:

(1) Mari and Vaigai are unlawfully imprisoned at the Honolulu Zoo by the City and
County of Honolulu’s Department of Enterprise Services, its Acting Director Rita
Holifield, and Honolulu Zoo Director, Linda Santos;

(2) Based on the NhRP’s knowledge and belief, Mari and Vaigai are imprisoned for
no criminal matter solely because they are elephants;

(3) Mari and Vaigai’s import permits, to the extent they ever existed, cannot be
found;
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(4) There has been no determination of the legality of Mari and Vaigai’s
imprisonment at the Honolulu Zoo on a prior application for a petition for a writ of
habeas corpus.

Additionally, Haw. Rev. Stat. § 660-6 provides in part: “The court or judge to whom the
complaint is made shall, without delay, award and issue the writ unless it appears from the
application that the person detained is not entitled thereto or an order to show cause is issued
under section 660-7.” Petitioners in habeas corpus proceedings are entitled to the issuance of
an order to show cause unless the petition fails to show a prima facie case. See Petition of Scott,
44 Haw. at 54.%°7

The Petition adheres to the pleading requirements set forth in Haw. Rev. Stat. § 660-5 and
shows entitlement to an order to show cause by establishing (1) that the elephants have the
common law right to bodily liberty protected by habeas corpus because they are autonomous
and extraordinarily cognitively complex, and (2) their right has been violated because holding
Mari and Vaigai “captive and confined prevents them from engaging in normal, autonomous
behavior.” Poole Decl. 9 56. Accordingly, the NhRP has satisfied the pleading requirements of
Chapter 660 and made a prima facie case.
Upon the issuance of the order to show cause, the burden shifts to the Respondents to

demonstrate that their imprisonment of Mari and Vaigai is lawful. Haw. Rev. Stat. § 660-17.

257 Types of allegations that fail to make a prima facie case include “general assertions,” Petition

of Scott, 44 Haw. at 54, or “allegations [that] are ‘vague, conclusory or palpably incredible.

m

Russell v. Blackwell, 53 Haw. 274, 284 (1972). As two judges on New York’s highest court would
have extended habeas corpus protections to an elephant, the allegations in this Petition are far from
vague, conclusory, or incredible. See Breheny, 38 N.Y.3d at 579 (Wilson, J., dissenting) (reasons
for refusing to extend habeas corpus to an elephant “are groundless and inconsistent with its role

as ¢

the historic writ of liberty’"); id. at 628 (Rivera, J., dissenting) (“Happy should not be denied

the opportunity to pursue and obtain appropriate relief by writ of habeas corpus.”).
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Importantly: To issue an order to show cause, this Court need only assume (without deciding)
that the elephants could have the common law right to bodily liberty protected by habeas
corpus. See, e.g., Stanley, 49 Misc.3d at 755 (“Given the important questions raised here, |
signed the petitioner’s order to show cause, and was mindful of petitioner’s assertion that ‘the
court need not make an initial judicial determination that [chimpanzees] Hercules and Leo are
persons in order to issue the writ and show cause order.’”).

Mari and Vaigai’s imprisonment is unlawful under the common law regardless of
Respondents’ compliance with animal welfare statutes

Respondents’ imprisonment of the Mari and Vaigai is unlawful because it violates their
common law right to bodily liberty protected by habeas corpus. Habeas corpus is rooted in the
protection of an individual’s liberty interest regardless of whether that interest is protected by
a statute, a constitutional provision, or the common law.

That Respondents may be in compliance with federal, state, or local animal welfare laws
in their imprisonment of the elephants is irrelevant because those laws do not address the
elephants’ right to bodily liberty.?*® See Breheny, 38 N.Y.3d at 579 (Wilson, J., dissenting)
(“historically, the Great Writ of habeas corpus was used to challenge detentions that violated
no statutory right and were otherwise legal but, in a given case, unjust”); id. at 642 (Rivera, J.,
dissenting) (“Captivity is anathema to Happy because of her cognitive abilities and behavioral
modalities—because she is an autonomous being. Confinement at the Zoo is harmful, not

because it violates any particular regulation or statute relating to the care of elephants, but

2% Nor is it relevant that the Honolulu Zoo may be in compliance with the elephant-specific
standards of the Association of Zoos and Aquariums, which are wholly inadequate for meeting the
needs of elephants. Poole Decl.  59; Lindsay Decl. {1 35-40.
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because an autonomous creature such as Happy suffers harm by the mere fact that her bodily
liberty has been severely—and unjustifiably—curtailed.”).

101.  This habeas corpus case is neither an “animal protection” nor an “animal welfare” case,
just as a habeas corpus case brought on behalf of a detained human would not be a “human
protection” or “human welfare” case. See Breheny, 38 N.Y.3d at 637 (Rivera, J., dissenting)
(“Critically, respondent failed to address the Nonhuman Rights Project’s core argument that
the writ should issue because Happy’s confinement at the Zoo was a violation of her right to
bodily liberty as an autonomous being, regardless of the care she was receiving.”).

102. It is Mari and Vaigai’s imprisonment itself (not the conditions of their imprisonment) that
the NhRP claims is unlawful. See Stanley, 49 Misc. 3d at 749 (“The conditions under which
Hercules and Leo are confined are not challenged by petitioner . . . and it advances no allegation
that respondents are violating any federal, state or local laws . . . nor does it 'seek improved
welfare for Hercules or Leo,' [rather] the sole issue is whether Hercules and Leo may be legally
detained at all.”).

C. Judge Rowan Wilson and Judge Jenny Rivera found that Happy the elephant
made a prima facie showing entitling her to habeas corpus relief

103. In a similar habeas corpus case brought by the NhRP on behalf of Happy (an elephant
imprisoned at the Bronx Zoo), Judge Rowan D. Wilson and Judge Jenny Rivera of the New
York Court of Appeals found that Happy made a prima facie showing entitling her to release
to an elephant sanctuary. See Breheny, 38 N.Y.3d at 617 (Wilson, J., dissenting); id. at 628
(Rivera, J., dissenting).

104. Judge Wilson’s prima facie evaluation began by “taking the information Happy has
submitted as true, and granting every possible reasonable inference in her favor.” Id. at 618.

(133

(Wilson, J., dissenting). He considered: “‘what does the information submitted by [Happy] tell
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us about [her]?’ [and] ‘what does the information submitted by [Happy] tell us about the
confinement?’” Id. at 621-22. “What was unknown about animal cognizance and sentience a
century ago is particularly relevant to whether Happy should be able to test her confinement
by way of habeas corpus, because we now have information suggesting that her confinement
may be cruel and unsuited to her well-being.” Id. at 607. Judge Wilson accepted “as true the
(largely unchallenged) expert affidavits submitted on behalf of Happy” and found that “Happy
and elephants like her ‘possess complex cognitive abilities of a great number”:

Among those myriad qualities and abilities include “autonomy; empathy; self-
awareness; self-determination; theory of mind (awareness that others have minds);
insight; working memory; [and] an extensive long-term memory that allows them
to accumulate social knowledge.” They are able to “act intentionally and in a goal-
oriented manner,” “understand the physical competence and emotional state of
others,” “engage in true teaching,” “cooperate and build coalitions,” engage in
“cooperative” and “innovative problem-solving,” “understand causation,” and
engage in “intentional communication.” They have “complex learning and
categorization abilities,” and they understand death, practicing grieving behaviors
that “are akin to human responses to the death of a close relative or friend” when
they have lost a companion.

b

Id. at 618-19.

105. Next, Judge Wilson evaluated the nature of Happy’s imprisonment. He found that it is
“miniscule fraction of the size of elephants’ typical environments” in the wild,” and is “causing
her deep physical and emotional suffering because it is so unnaturally different from conditions
that meet the needs of elephants.” Id. at 619-20. Accepting all the information submitted as
true, Judge Wilson concluded: “Happy has very substantial cognitive, emotional and social
needs and abilities, and that those qualities coupled with the circumstances of her particular
confinement establish a prima facie case that her present confinement is unjust.” /d. at 626.

106. Judge Rivera took a similar approach in evaluating the NhRP’s case on behalf of Happy,

concluding that the NhRP “made the case for Happy’s release and transfer to an elephant
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sanctuary, and the writ should therefore be granted.” Id. at 634 (Rivera, J., dissenting). She
recognized that the NhRP, as in the instant case, “submitted affidavits from several
internationally renowned elephant experts to establish Happy’s autonomy and the inherent
harm of her captivity in the zoo.” Id. at 634. That expert evidence demonstrated:

Captivity is anathema to Happy because of her cognitive abilities and behavioral
modalities—because she is an autonomous being. Confinement at the Zoo is
harmful, not because it violates any particular regulation or statute relating to the
care of elephants, but because an autonomous creature such as Happy suffers harm
by the mere fact that her bodily liberty has been severely—and unjustifiably—
curtailed. . . . Her captivity is inherently unjust and inhumane. It is an affront to a
civilized society, and every day she remains a captive—a spectacle for humans—
we, too, are diminished.

Id. at 642.

D. Writs of habeas corpus have been issued on behalf of individuals whose right to
bodily liberty was previously unrecognized

107. Against the long-entrenched background of legally sanctioned slavery, “the courts of
England and the United States worked, through the Great Writ, to secure liberty for those
deemed chattel, equated, at most, with animals.” Id. at 592 (Wilson, J., dissenting). This
included the landmark case of Somerset v. Stewart, 1 Lofft. 1, 98 Eng. Rep. 499 (K.B. 1772),

available at: http://bit.ly/3jpLmkH, where Lord Mansfield assumed (without deciding) that an

enslaved Black man, James Somerset, could possess the common law right to bodily liberty

protected by habeas corpus when he famously issued the writ requiring the respondent to

justify Somerset’s detention—before ultimately granting Somerset his freedom.?>®

259 Somerset is part of Hawaiian law and has never been abrogated or overruled. See Haw. Rev.
Stat. § 1-1 (“The common law of England, as ascertained by English and American decisions, is
declared to be the common law of the State of Hawaii in all cases, except as otherwise expressly
provided by the Constitution or laws of the United States, or by the laws of the State, or fixed by
Hawaiian judicial precedent, or established by Hawaiian usage.”).
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108. In In re Kirk, 1 Edm.Sel.Cas. 315, 332 (1846), a New York court recognized its duty to
issue the writ of habeas corpus on behalf of an enslaved Black child imprisoned on a docked
ship by a Georgia slaveholder: “I was bound to allow the writ of habeas corpus, even if I had
been fully convinced of the legality of the imprisonment, and . . . it becomes my duty to
consider and decide it--a duty from which I am not at liberty to shrink.” The court added: “I
approach this with all the caution becoming the gravity of the case, yet with a lively sense of
what is due to personal liberty.”?® /d. at 335.

109. In late 1855, a slaveholder from Mississippi living in San Bernardino, California
“attempted to force all of the blacks he claimed as his slaves to go with him to Texas, where
slavery was vigorously enforced, and where he might attempt to sell them.” BRIAN MCGINTY,
ARCHY LEE’S STRUGGLE FOR FREEDOM 30 (2020). “One of the blacks [‘Biddy’] objected
strenuously to the move. She managed to get a petition for habeas corpus filed before a district
judge in Los Angeles named Benjamin Hayes.”?%! Id. “In a written decision filed on January
19, 1856, Hayes ruled that ‘Biddy’ and all of the other blacks that Smith claimed as his slaves
[14 in total] did not have to go to Texas.” Id. Hayes wrote, “all of the said persons of color are
entitled to their freedom, and are free and cannot be held in slavery or involuntary servitude,”

and “they are . . . free forever.” (1856) Mason v. Smith (The Bridget “Biddy” Mason Case),

BLACKPAST, https://bit.ly/3VRvvgq (last visited Jul. 12, 2022). His reasoning hinged on the

260 See also Lemmon, 20 N.Y. at 617; Aves, 35 Mass. at 193: Jackson v. Bulloch, 12 Conn. 38, 39
(1837); Republica v. Blackmore, 2 Yeates 234, 234 (Pa. 1797).

261 Benjamin Hayes was “a learned man with a brilliant legal mind,” and his “inspiring rulings are
still cited in that state’s courts.” Benjamin Ignatius Hayes, Lawyer, and Judge, AFRICAN
AMERICAN REGISTRY, https://bit.ly/3jvvipC (last visited Feb. 2, 2023).
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fact that had Black people been allowed to be removed from California to Texas, their “free
will and consent,” along with “their liberty,” would be “greatly jeopardized.” Id.

110. Some courts have issued writs of habeas corpus though they ultimately denied relief. For
example, in In re Perkins, 2 Cal. 424, 429 (1852), the Supreme Court of California issued the
writ for three enslaved Black men brought to California from out of state, although
subsequently determined that they were not entitled to their freedom and remanded them to
their owner. In Matter of Archy, 9 Cal. 147, 147 (1858), that same court issued the writ for
Archy Lee, an enslaved Black man brought to California from out of state, before remanding
Archy to his owner's custody.?%?

E. Habeas corpus orders to show cause have been issued on behalf of nonhuman animals

111. Recently, courts have issued habeas corpus orders to show cause on behalf of nonhuman
animals even though relief was ultimately denied:

e In 2015, the NhRP secured the first-ever habeas corpus order to show
cause on behalf of a nonhuman animal in the United States.?®® The court held a hearing
during which the New York State Attorney General’s Office was required to justify the
imprisonment of the chimpanzees Hercules and Leo. See Stanley, 49 Misc.3d at 755.

e In 2018, the NhRP secured the world’s first habeas corpus order to show cause on

behalf of an elephant.?®* Following a transfer of venue, a trial court heard thirteen hours

262 Archy’s “attorney had won the Supreme Court case on the law, but lost it on the final order
delivered by the judges.” MCGINTY at 58.

263 In New York, like Hawaii, the issuance of an “order to show cause” in the habeas context is the
equivalent of “a writ of habeas corpus,” but without the requiring the detainee’s presence. See
CPLR § 7003(a).

264 Andrea Morris, Judge To Rule On Historic Case Of Whether An Elephant Is A Person, FORBES
(Nov. 19, 2018), https://bit.ly/2Z4AMCmx; Debra Cassens Weiss, Judge takes first step to decide
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of oral argument over three days and concluded that the NhRP’s arguments were
“extremely persuasive for transferring Happy from her solitary, lonely one-acre exhibit
at the Bronx Zoo, to an elephant sanctuary on a 2300 acre lot.” Breheny (Trial Court),
2020 WL 1670735 at *10.
112.  To refuse to issue the order to show cause and allow the case to proceed to a hearing on
the merits would be a “refusal to confront a manifest injustice.” Tommy, 31 N.Y.3d at 1059
(Fahey, J. concurring).

VII. ARGUMENT

A. Habeas corpus has long been used in novel situations to remedy unjust infringements
upon liberty
113.  “‘[T]he great and efficacious writ, in all manner of illegal confinement, is that of habeas

corpus ad subjiciendum.’”?% In re Cambridge, 1 Haw. at 192 (citation omitted) (emphasis
added). It is “‘a writ antecedent to statute, ... throwing its root deep into the genius of our
common law.”” Rasul v. Bush, 542 U.S. 466, 473 (2004) (citation omitted). “The writ of habeas
corpus is the remedy which the law gives for the enforcement of the civil right of personal
liberty.” Ex parte Mankichi, 13 Haw. 570, 571-72 (1901) (quoting Ex parte Tom Tong, 108
U.S. 556, 559 (1883)). Its importance is unparalleled:

The writ of habeas corpus has always been considered among Englishmen and their
descendents in the United States and the world over, as the great safeguard of
personal liberty—the Magna Charta of their dearest rights,—the noblest and most

whether Happy the elephant should be released from Bronx Zoo, ABA J. (Nov. 20, 2018),
https://bit.ly/3ENKSVv.

265 «IW1hen the words ‘habeas corpus’ are used alone, they have been considered a generic term
understood to refer to the common-law writ of habeas corpus ad subjiciendum, which was the form
termed the ‘great writ.” Preiser v. Rodriguez, 411 U.S. 475, 484 n. (1973).
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revered of all the bulwarks of civil freedom, without a parallel among the nations
of antiquity][.]

In re Webster, 1 Haw. 56, 57 (Super. 1852).

114.  “The writ of habeas corpus enjoyed here is the same in substance with the original writ as
secured and vivified by the English Acts, Bills and Charters,” Ex parte Apuna, 6 Haw. 732,
735-36 (1869), and its use “to secure release from unlawful physical confinement, whether
judicially imposed or not, [is] an integral part of our common-law heritage.” Preiser v.
Rodriguez, 411 U.S. 475, 485 (1973). “It must never be forgotten that the writ of habeas corpus
is the precious safeguard of personal liberty and there is no higher duty than to maintain it
unimpaired.” Bowen v. Johnston, 306 U.S. 19, 26 (1939).

115. The Great Writ’s history “demonstrates that courts have used and should use it to enhance
liberty when a captivity is unjust, even when the captor has statutory or common law rights
authorizing such captivities in general.” Breheny, 38 N.Y.3d at 580 (Wilson, J., dissenting). It
“is an innovative writ—one used to advocate for relief that was slightly or significantly ahead
of the statutory and common law of the time.” /d. at 589.

116.  As Judge Wilson of the New York Court of Appeals explained:

Most fundamentally, the writ was used to grant freedom to slaves, who were
considered chattel with no legal rights or existence. . . . Similarly, the writ was used
to grant freedom to wives and children, who, though not chattel, had few or no legal
rights and legally were under the dominion of husbands and fathers. . . . Not only
does the history of the writ's usage destroy the foundations of the majority's
contention [that it cannot apply to an elephant], it shows how the writ was used by
enlightened judges to nudge advances in the law.

Id. at 588-89. In short, habeas corpus has long been available in novel situations to safeguard
the liberty of individuals with few or no rights.
117. Two seminal cases “show how the Great Writ was flexibly used by the courts as a tool for

innovation and social change.” /d. at 592. The first is the famous English case of Somerset v.
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Stewart, 1 Lofft. 1 (K.B. 1772), available at: https://bit.ly/3jpLmkH, brought on behalf of an

enslaved Black man, James Somerset, who was being privately detained by a white man,
Charles Stewart. Lord Mansfield on the Court of King’s Bench ordered Somerset freed, ruling
that “[t]he state of slavery is . . . so odious, that nothing can be suffered to support it” under
the common law.?® 74, at 19.

118. The second case is the famous New York Court of Appeals decision in Lemmon v. People,
20 N.Y. 562 (1860), where the court, relying on Somerset, affirmed a decision granting a habeas
corpus petition brought on behalf of eight slaves.?®’ It ruled that “slavery is repugnant to natural
justice and right, has no support in any principle of international law, and is antagonistic to the
genius and spirit of republican government.”?%® Jd. at 617. The case “illustrates how courts
have used and should use the common law writ of habeas corpus to expand liberty interests

that were not just controversial at the time, but denied by ‘positive’ law legitimizing slavery.”

266 Tord Mansfield famously stated, “fiat justitia, ruat ccelum” (“let justice be done though the
heavens may fall”). Somerset, 1 Lofft. at 17. “The heavens did not fall, but certainly the chains of
bondage did for many slaves in England.” Paul Finkelman, Let Justice Be Done, Though the
Heavens May Fall: The Law of Freedom, 70.2 CHI.-KENT L. REV. 326 (1994). See also STEVEN
M. Wisg, THOUGH THE HEAVENS MAY FALL: THE LANDMARK TRIAL THAT LED TO THE END OF
HUMAN SLAVERY 225 (Da Capo Press, Reprint ed. 2006) (“That black chattel slavery was so
odious the common law would never support it was Somerset’s chief legacy. . . . Somerset’s
principles have begun to radiate beyond humanity, as some lawyers are insisting today that at least
the most cognitively complex nonhuman animals should no longer be treated as slaves.”).

267 The Lemmon court noted: “The judgment in Somerset's case and the principles announced by
Lord MANSFIELD, were standing admonitions that even a temporary restraint of personal liberty
by virtue of a title derived under the laws of slavery, could not be sustained where that institution
did not exist by positive law, and where the remedy by habeas corpus, which was a cherished
institution of this country as well as in England, was established.” 20 N.Y. at 605.

268 Other courts have also used habeas corpus to secure the freedom of enslaved humans. See, e.g.,

Jackson, 12 Conn. at 41-42; Aves, 35 Mass. at 193; In re Belt, 2 Edm.Sel.Cas. 93 (N.Y. Sup. Ct.
1848); In re Kirk, 1 Edm.Sel.Cas. at 315.
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Breheny, 38 N.Y.3d at 594 (Wilson, J., dissenting) (explaining that Lemmon directly conflicted
with the United States Supreme Court’s infamous decision in Dred Scott v. Sandford, 60 U.S.
393 (1857)).2%°

119. The history of habeas corpus powerfully supports extending the Great Writ’s use here.?’
That the Writ has yet to be extended to an elephant in Hawaii—as it had, at one time, yet to be
extended to enslaved humans in England and New York—only demonstrates that this case is
novel. However, the case’s novelty does not render it without merit. For example:

[A] novel habeas case freed an enslaved person; a novel habeas case removed a
woman from the subjugation of her husband; a novel habeas case removed a child
from her father’s presumptive dominion and transferred her to the custody of
another. More broadly, novel common law cases—of which habeas is a subset—
have advanced the law in countless areas. The . . . argument—*“this has never been
done before”—is an argument against all progress, one that flies in the face of legal
history. The correct approach is not to say, “this has never been done” and then quit,
but to ask, “should this now be done even though it hasn’t before, and why?”

Breheny, 38 N.Y.3d at 582 (Wilson, J., dissenting). See also id. at 629 (Rivera, J., dissenting)
(“[N]ovel questions merely present opportunities to develop the law. . . . I write to emphasize
my view that prior decisions do not foreclose Happy’s petition and instead compel our

acknowledgment of the availability of the writ to a nonhuman animal to challenge an alleged

269 L emmon, while a non-binding authority, has persuasive value. See Ex parte Apuna, 6 Haw. at
736 (“I must, therefore, be guided . . . by the decisions of English and American Courts, concerning
the law of habeas corpus; and I think the practice of this Court has never been opposed to this
view.”).

210 The notion that the protections of habeas corpus should extend to certain nonhuman animals is
well grounded in jurisprudential literature. See generally, Steven M. Wise, The Struggle for the
Legal Rights of Nonhuman Animals Begins-the Experience of the Nonhuman Rights Project in
New York and Connecticut, 25 ANIMAL L. 367 (2019); Steven M. Wise, A New York Appellate
Court Takes A First Swing at Chimpanzee Personhood: And Misses, 95 DENV. L. REV. 265 (2017);
Craig Ewasiuk, Escape Routes: The Possibility of Habeas Corpus Protection for Animals Under
Modern Social Contract Theory, 48 CoLuM. HuM. RTs. L. REv. 69 (2017).
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unjust confinement.”); Fergerstrom v. Hawaiian Ocean View Estates, 50 Haw. 374, 376 (1968)
(“[t]he common law system would have withered centuries ago had it lacked the ability to
expand and adapt to the social, economic, and political changes inherent in a vibrant human
society”).

120. The NhRP does not equate humans with elephants or other nonhuman animals, and in
referring to “humans who were denied full rights under the law to demonstrate the flexibility
of the historical uses of the writ,” we “do not undermine in any way the dignity of those
individuals or diminish their struggles for equality and the right to live free.” Breheny, 38
N.Y.3d at 632 (Rivera, J., dissenting). Rather, the legal and moral point is that the “Great Writ
serves to protect against unjust captivity and to safeguard the right to bodily liberty,” and “those
protections are not the singular possessions of human beings.” /d.

121.  Itis “a proper judicial use of the writ to employ it to challenge conventional laws and norms
that have become outmoded or recognized to be of dubious or contested ethical soundness.”
Id. at 602 (Wilson, J., dissenting). As Judge Rivera explained:

If an enslaved human being with no legal personhood, a Native American tribal
leader whom the federal government argued could not be considered a person under
law, a married woman who could be abused by her husband with impunity, a
resident of Puerto Rico who is a United States citizen deprived of full rights because
of Puerto Rico's colonial status, and an enemy combatant as defined by the federal
government can all seek habeas corpus relief, so can an autonomous nonhuman
animal. Indeed, if a corporation—a legal fiction created to benefit some humans—
can have constitutional rights protected in our courts, then the law can recognize an
autonomous animal's right to judicial consideration of their claim to be released
from an unjust captivity.

Id. at 631 (citations omitted).
B. The question before the Court is whether it should recognize Mari and Vaigai’s

common law right to bodily liberty protected by habeas corpus and not whether the
elephants are “persons”
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122.  Haw. Rev. Stat. § 660-3 provides that “[t]he supreme court, the justices thereof, and the
circuit courts may issue writs of habeas corpus in cases in which persons are unlawfully
restrained of their liberty.” Consistent with the fact that habeas corpus is a common law writ,
“person” is undefined by the procedural statute. It is for this Court to answer the substantive
question of who can use habeas corpus to challenge unlawful deprivations of liberty interests.
The question of whether the elephants may employ habeas corpus is a matter for this Court to
decide in accordance with the fundamental principles of the common law.?* See, infra §§
(VID)(C)-(E).

123.  The focus of this Court’s substantive inquiry must be on whether Mari and Vaigai have the

common law right to bodily liberty protected by habeas corpus. The Court’s recognition of

2’1 Haw. Rev. Stat. § 1-19 of the General Provisions, defines “person” as “individuals . . .
corporations, firms, associations, societies, communities, assemblies, inhabitants of a district, or
neighborhood, or persons known or unknown, and the public generally.” It does not provide
additional guidance here because there is an absence of language manifesting a legislative intent
to exclude nonhuman animals, such as elephants, from the definition of “person.” Furthermore,
the Supreme Court of Hawaii has noted that an “‘individual’ in relevant part” is defined as “a
particular being or thing as distinguished from a class, species, or collection” and includes both “a
single human being" and “a single organism.” Castro v. Melchor, 142 Hawai’i 1, 30 (2018)
(citing Merriam-Webster’s Collegiate Dictionary (10th ed. 1993)). In turn, “organism” is defined
as “a form of life considered as an entity [including] an
animal.” Organism, Dictionary.com, https://shorturl.at/dfuxG (last visited Sept. 13, 2023). Thus,
since the definition of “individual” can include an animal, the term “person” in Haw. Rev. Stat. §
1-19 is inclusive of elephants, or at least does not exclude them. However, even in statutory
interpretation cases where the term “person” is undefined or non-exhaustively defined, courts have
not limited the meaning of “person” to the legislative intent at the time the statute was enacted.
For example, the Supreme Court of Connecticut held that the term “persons” in a statute regarding
the admission of attorneys to the bar included women and Black men, even though no legislator at
the time contemplated the statute applying to those individuals. See generally In re Hall, 50 Conn.
131 (1882). That court explained: “All progress in social matters is gradual. We pass almost
imperceptibly from a state of public opinion that utterly condemns some course of action to one
that strongly approves it. . . . When the statute we are now considering was passed it probably
never entered the mind of a single member of the legislature that black men would ever be seeking
for admission under it. Shall we now hold that it cannot apply to black men?” /d. at 132-33.
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their right necessarily makes them “persons” for purposes of Hawaii’s habeas corpus
procedural statute because the term “person” is merely a designation that attaches to any
individual or entity with a legal right.

124.  In other words, a “person is any being whom the law regards as capable of rights or duties,”
and “[a]ny being that is so capable is a person, whether a human being or not.” Person,
BLACK’S LAW DICTIONARY (11th ed. 2019) (quoting JOHN SALMOND, JURISPRUDENCE 318
(10th ed. 1947)); see also IV ROSCOE POUND, JURISPRUDENCE 197 (1959) (“The significant
fortune of legal personality is the capacity for rights.”).2’? Accordingly, “animals may
conceivably be legal persons” if they possess legal rights, and there may be “systems of Law
in which animals have legal rights.” JOHN CHIPMAN GRAY, THE NATURE AND SOURCES OF THE
LAw 42-43 (2d ed. 1963) (“GRAY”). Still, being a “person” for one purpose does not entail
being a “person” for other purposes (e.g., having the right to bodily liberty does not entail
having the right to vote).?"®

125. In Happy’s case, Judge Wilson and Judge Rivera understood that the question of whether

a nonhuman animal can employ the protections of habeas corpus is not answered by focusing

272 See also Richard Tur, The “Person” in Law, in PERSONS AND PERSONALITY: A CONTEMPORARY
INQUIRY 121-22 (Arthur Peacocke & Grant Gillett eds. 1987) (“[L]egal personality can be given
to just about anything. . . . It is an empty slot that can be filled by anything that can have rights or
duties.”); Bryant Smith, Legal Personality, 37 YALE L.J. 283, 283 (1928) (“To confer legal rights
or to impose legal duties . . . is to confer legal personality.”); J.-R. Trahan, The Distinction Between
Persons and Things: An Historical Perspective, 1 J. CiviLL. STuD. 9, 14 (2008) (“First, the modern
theory (re-) defines ‘person’ as the ‘subject of rights and duties,” in the sense of that which is
‘capable of being ‘subjected’ to duties and/or of being ‘invested’ with rights.”).

273 See Byrn v. New York City Health & Hosps. Corp., 31 N.Y.2d 194, 200 (1972) (while “unborn
children” have rights “in narrow legal categories,” they “have never been recognized as persons in
the law in the whole sense”); 1 ENGLISH PRIVATE LAW § 3.24, 146 (Peter Birks ed. 2000) (“A
human being or entity . . . capable of enforcing a particular right, or of owing a particular duty, can
properly be described as a person with that particular capacity,” though not necessarily “a person
with an unlimited set of capacities.”).
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on whether the nonhuman animal is a “person.” See Breheny, 38 N.Y.3d at 582 (Wilson, J.,
dissenting) (explaining that the undefined term “person” in CPLR article 70, New York’s
habeas corpus procedural statute, “was meant to have no substantive component,” and “[jJust
as ‘person’ is used in a juridical sense to refer to any entity, real or fictional, as to which a
statute or rule of the common law applies, ‘person’ in CPLR article 70 is irrelevant to whether
the writ can extend beyond humans™); id. at 633 (Rivera, J., dissenting) (“While CPLR article
70 sets forth the procedure to seek habeas relief, it does not create the right to bodily liberty
nor determine who may seek such relief. . . . [I]t is for this Court to decide the contours of the
writ based on the qualities of the entity held in captivity and the relief sought.”).
126. In the NhRP’s chimpanzee case, Judge Fahey wrote that the right to bodily liberty must be
the focus of the court’s substantive inquiry, rather than the definition of “person’:
The better approach in my view is to ask not whether a chimpanzee fits the
definition of a person or whether a chimpanzee has the same rights and duties as a
human being, but instead whether he or she has the right to liberty protected by
habeas corpus. That question, one of precise moral and legal status, is the one that
matters here. Moreover, the answer to that question will depend on our assessment
of the intrinsic nature of chimpanzees as a species.

Tommy, 31 N.Y.3d at 1057 (Fahey, J., concurring).

127. It is also well-established that personhood is not limited to human beings. As a theoretical
matter, “[l]egal personality may be granted to entities other than individual human beings, e.g.
a group of human beings, a fund, and idol.” GEORGE WHITECROSS PATON, A TEXTBOOK OF
JURISPRUDENCE 351 (3d ed. 1964). There is even “no difficulty giving legal rights to a
supernatural being and thus making him or her a legal person.” GRAY at 39. The same is true

of nonhuman animals: “Indeed, if a corporation—a legal fiction created to benefit some

humans—can have constitutional rights protected in our courts, then the law can recognize an

65



APPENDIX C

autonomous animal's right to judicial consideration of their claim to be released from an unjust
captivity.” Breheny, 38 N.Y.3d at 631 (Rivera, J., dissenting).?™*

128.  Significantly, many nonhuman animals are rightsholders recognized by law and thus
“persons.” That includes domestic and pet animals in Hawaii, who are “persons” because they
can be beneficiaries of fully enforceable trusts with the statutory right to the trust corpus. See
Haw. Rev. Stat. § 554D-408(a) (“A trust for the care of one or more designated domestic or pet
animals shall be wvalid.”). Other states have also made certain nonhuman animals
beneficiaries—granting them trust beneficiary rights—and therefore recognized their
personhood for trust purposes, including California (Cal. Prob. Code § 15212), Colorado
(C.R.S. § 15-11-901), Massachusetts (M.G.L. 203E § 408), Nevada (Nev. Rev. Stat. §
163.0075), New York (EPTL § 7-8.1), and Virginia (Va. Code § 64.2-726). And as will be
discussed, courts around the world have recognized that many nonhuman animals possess
various legal rights.?”

129. Inshort, being a “person” is merely the necessary consequence of being a rightsholder. The
focus of this Court’s substantive inquiry must be on determining whether Mari and Vaigai have

the common law right to bodily liberty protected by habeas corpus, not whether they fall within

the purview of the term “person” in Hawaii’s habeas corpus procedural statute. Once this Court

214 See also People v. Graves, 78 N.Y.S.3d 613, 617 (4th Dept. 2018) (“[I]t is common knowledge
that personhood can and sometimes does attach to nonhuman entities like corporations or
animals.”) (citations omitted).

215 In late September 2023, the Ojai City Council, in Ojai, California, passed a historic ordinance—
the first of its kind—recognizing the right to bodily liberty for elephants. Brad Mattews, Southern
California city grants elephants the right to freedom, first in the nation, THE WASH. TIMES (Sept.
28, 2023), https://bit.ly/3RGDkIx. Of course, although the legislature can expand legal protections
for nonhuman animals, that is no reason for this Court to deflect its duty to change archaic common
law. “[I]t is for this Court to decide the contours of the writ based on the qualities of the entity held
in captivity and the relief sought.” Breheny, 38 N.Y. at 633 (Rivera, J., dissenting).
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recognizes that these elephants possess the right to bodily liberty, they are necessarily
“persons” solely for purposes of habeas corpus.

C. Justice and changing societal norms require that this Court recognize Mari and
Vaigai’s common law right to bodily liberty protected by habeas corpus because they
are autonomous and extraordinarily cognitively complex

130.  There is “no justification for the deprivation of autonomy and free movement that results”
from keeping elephants in captivity. Poole Decl. q 56. In fact, “there is no logical reason to
believe that the large, complex brains of animals such as elephants would react any differently
to a severely stressful environment than does the human brain.” Jacobs Decl.  17. “Thus,
elephants should either remain free (and protected) or, if already in captivity, they should be
released into well-designed sanctuaries.” Id. at 21. See Moss Decl. § 25 (“evidence
demonstrates that along with these common brain and life-history characteristics, elephants
share many behavioural and intellectual capacities with humans”).

131. As the world’s foremost elephant cognition scientists have established, it is wrong to
continue the imprisonment of Mari and Vaigai at the Honolulu Zoo. “Justice is not always
served by slavish adherence to limited applications of established doctrines,” such as
imprisoning elephants. Lee v. Corregedore, 83 Haw. 154, 178 (1996) (Levinson, J., and Klein,
J., dissenting).

132.  The common law consists of “‘broad and comprehensive principles based on justice,

b

reason, and common sense,”” and “these principles are susceptible of adaptation to new
conditions, interests, relations, and usages as the progress of society may require.”” Welsh , 41
Haw. at 120 (citation omitted). ““Where there are no governing provisions of the written law,

the court in all matters coming before them endeavor to administer justice ‘according to the

promptings of reason and common sense.’” Id. at 121.
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133.  Defined as the “quality of being fair or reasonable,” justice is a fundamental principle of
the common law. Justice, BLACK’S LAW DICTIONARY (11th ed. 2019); see Welsh, 41 Haw. at
119 (The common law’s “‘principles are developed by judicial decisions as necessities arise
from time to time demanding the application of those principles to particular cases in the

299

administration of justice.””) (citation omitted). The law “cannot be divorced from morality in
so far as it clearly contains . . . the notion of right to which the moral quality of justice
corresponds.” Justice, BLACK’S LAW DICTIONARY (11th ed. 2019) (quoting PAUL
VINOGRADOFF, COMMON SENSE IN LAW 19-20 (H.G. Hanbury, 2d ed. 1946)).27® In other words,
“according to the most comprehensive and intelligible definition,” the law is a rule of action
“‘commanding what is right, and prohibiting what is wrong.”""" Woodruff'v. Trapnall, 51 U.S.
190, 202 (1850).

134.  In considering whether a chimpanzee could invoke the protections of habeas corpus, Judge
Eugene Fahey asked: “Does an intelligent nonhuman animal who thinks and plans and

appreciates life as human beings do have the right to the protection of the law against arbitrary

cruelties and enforced detentions visited on him or her? This is not merely a definitional

276 See also BENJAMIN CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 150 (1921) (“I think that
when a rule, after it has been duly tested by experience, has been found to be inconsistent with the
sense of justice . . . there should be less hesitation in frank avowal and full abandonment.”); Jack
B. Weinstein, Every Day Is a Good Day for a Judge to Lay Down His Professional Life for Justice,
32 FORDHAM URB. L.J. 131, 131 (2004) (The “moral judge” “embraces his professional life most
fully when he is prepared to fight—and be criticized or reversed—in striving for justice.”).

217 See, e.g., Territory v. Alford, 39 Haw. 460, 466 (1952) (The “common law is not immutable
but flexible and by its own principles adapts itself to varying conditions. . . . [T]he court at all
times in the application of any rule of evidence should give heed to present-day standards of
wisdom and justice.” ); Welsh, 41 Haw. at 121 ( “the courts of Hawaii can continue to declare, as
they have in the past, the common law of Hawaii based upon justice and sound reason”).
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question, but a deep dilemma of ethics and policy that demands our attention.” 7Tommy, 31
N.Y.3d at 1058 (Fahey, J., concurring). The same is true in this case.
135. At its core, this case is about “whether society's norms have evolved such that elephants
. should be able to file habeas petitions to challenge unjust confinements.” Breheny, 38
N.Y.3d. at 588 (Wilson, J., dissenting). “Whether an elephant could have petitioned for habeas
corpus in the eighteenth century is a different question from whether an elephant can do so
today because we know much more about elephant cognition, social organization, behaviors
and needs than we did in past centuries, and our laws and norms have changed in response to
our improved knowledge of animals.” /d. at 603.

136. The time has come for the common law to reflect the modern, irrefutable understanding
that elephants are autonomous and extraordinarily cognitively complex beings, and the
deprivation of their bodily liberty, through their wholly unnatural confinement at the Honolulu
Z00, is unjust. See Poole Decl. 9 56 (“Active more than 20 hours each day [wild] elephants
move many miles across landscapes . . . . Holding them captive and confined prevents them
from engaging in normal, autonomous behavior and can result in the development of arthritis,
osteoarthritis, osteomyelitis, boredom, and stereotypical behavior.”). This injustice, along with
changing societal norms and the evolving legal status of nonhuman animals, compels the
recognition of Mari and Vaigai’s common law right to bodily liberty protected by habeas

corpus.’’®

218 “In the common-law system, there is often not a sharp boundary between doctrine and
policy — that is, between existing law (‘what do the cases say?’) and an analysis of the social effects
of the law (‘what legal rule would be a good idea in our society?’). In fact, considerations of
policy — along with other types of analysis, like considerations of morality and experiential
knowledge — are one of the primary motivations for the creation and ongoing development of legal
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i. Mari and Vaigai’s imprisonment at the Honolulu Zoo is unjust
137. It was long wrongly believed that nonhuman animals are unable to think, believe,
remember, reason, and experience emotion. See generally RICHARD SORABJI, ANIMAL MINDS
& HUMAN MORALS: THE ORIGINS OF THE WESTERN DEBATE 1-96 (1993). As infamously
posited by the seventeenth-century philosopher René¢ Descartes, nonhuman animals are neither
rational nor conscious creatures. See generally, Breheny, 38 N.Y.3d at 607 (Wilson, J.,
dissenting) (citing Peter Harrison, The Virtues of Animals in Seventeenth-Century Thought, 59
J. OF THE HIST. OF IDEAS 463, 463 (1998)). But “[g]iven what we know today, it would be even
more absurd to allow Descartes's views” to factor in this case since “human understanding of
elephant cognition, social behavior, capabilities and needs demonstrates the absurdity of those
ancient, uninformed views.” Id. at 609. Indeed, “[s]cientific knowledge about elephant
intelligence has been increasing rapidly in the past decade: what we currently know is only a
tiny fraction of what elephant brains are likely capable of, and yet more amazing abilities are

still likely to be discovered.” Poole Decl. 9 69. 2"

doctrine.” SHAWN BAYERN, AUTONOMOUS ORGANIZATIONS 135-36 (2021) (citing MELVIN
EISENBERG, THE NATURE OF THE COMMON LAW 14-19 (1988)).

219 “More recently, hard science has begun to reveal just how radically the elephant’s outwardly
plodding appearance belies the exquisiteness of its senses and sensibilities. Neuroimaging has
shown that elephants possess in their cerebral cortex the same elements of neural wiring we long
thought exclusive to us, including spindle and pyramidal neurons, associated with higher cognitive
functions like self-recognition, social awareness and language. This same circuitry, of course,
renders elephants susceptible to the various psychic pathologies that afflict imprisoned humans:
extreme boredom and depression, stereotypical behaviors like manic pacing and rocking and
heightened aggression.” Charles Siebert, Zoos Called It a ‘Rescue.’ But Are the Elephants Really
Better Off?, N.Y. TIMES (July 9, 2019), https://nyti.ms/3gmjuRJ.
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138.  There is no question that Mari and Vaigai’s imprisonment at the Honolulu Zoo is unjust.
The Expert Declarations prove that elephants are autonomous and extraordinarily cognitively
complex beings with intricate physical, psychological, and social needs. See, supra (V)(A). To
live as elephants should, they need to travel, forage, communicate, socialize, plan, live, and
choose (i.e., be autonomous). See, supra §§ (V)(B)-(C). Yet, Mari and Vaigai are forced to live
a life that deprives them of their ability to be autonomous and they suffer immense physical
and psychological harm as a consequence. See, e.g., Jacobs Decl. § 15 (“In Asian elephants,
cortisol levels negatively correlate with locomotion and positively correlate with stereotypies.
Overall, these findings imply that cortical neurons in impoverished/captive animals are less
complex, receive less metabolic support, and process information less efficiently than cortical
neurons from animals in an enriched, more natural environment.”) (citation omitted); id. at
21(d) (“Given that elephants in their native habitat normally travel many kilometers a day, it is
clearly not possible for the Honolulu elephant[s] to exercise properly . . . . Both Mari and Vaigai
are obese . . . Mari weighs over 10,000 Ibs.—the normal weight for a female Asian elephant is
~7,700 Ibs.”).

139.  Their life at the Honolulu Zoo is nothing but a succession of boring and frustrating days,
damaging to their bodies and minds.?®° There is no variety in their lives, no challenge to employ
their mental capacity for exploration, spatial memory, or problem-solving; and no opportunity
to employ their wide range of vocalizations in order to communicate and interact with a range

of other elephants over distance.?!

280 |_indsay Decl. ] 64.

281 |indsay Decl. ] 58.
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140. Mari and Vaigai’s imprisonment is especially cruel considering they are both females who
would likely be living in “matriarchal, multi-generational family groups of two to 10 adult
females and juveniles,” had they never been forcibly removed from the wild. Jacobs Decl.
22(a). Female elephants especially “continue to learn and remember information about their
environment throughout their lives, and this accrual of knowledge allows them to make better
decisions and better lead their families as they grow older.” Poole Decl. 4 50. At the Honolulu
Zoo, Mari and Vaigai have neither the opportunity for continued learning nor the ability to
create, live with, or lead their own families.

141.  Toremedy the injustice of Mari and Vaigai’s imprisonment at the Honolulu Zoo, this Court
must “declare . . . the common law of Hawaii based upon justice and sound reason.” Welsh, 41
Haw. at 121. Where, as here, “there is no express law, the Judges are bound to proceed and
decide according to equity, applying necessary remedies to evils that are specifically
contemplated by law, and conserving the cause of morals and good conscience. And, to decide
equitably, an appeal is to be made to natural law and reason, or to received usage, and resort
may be had to the laws and usages of other countries.” Kake v. Horton, 2 Haw. 209, 212 (1860).

142.  To meet this lofty and binding mandate, this Court needs to recognize Mari and Vaigai’s
common law right to bodily liberty protected by habeas corpus so that they can spend the rest
of their lives in a GFAS-accredited elephant sanctuary where their proven autonomy and
extraordinary cognitive complexity will be respected to the greatest extent possible. “[A]n
autonomous animal has a right to live free of an involuntary captivity imposed by humans, that
serves no purpose other than to degrade life.” Breheny, 38 N.Y.3d at 629 (Rivera, J.,
dissenting).

ii. Courts have recognized the injustice of confining elephants in zoos
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143.  In Breheny (Trial Court), as in the instant case, the NhRP submitted scientific evidence
from ‘“some of the most prominent elephant scientists in the world” demonstrating that
“elephants are autonomous beings possessed of extraordinary cognitively complex minds.”
2020 WL 1670735 at *6. The trial court found that Happy “is an intelligent, autonomous being
who should be treated with respect and dignity, and who may be entitled to liberty.” /d. at *10.
Although the trial court felt “[r]egrettably” bound by precedent to rule against Happy, it
recognized the injustice of her confinement at the Bronx Zoo, calling it Happy’s “plight.” /d.
at *8-*9.

144.  On appeal, Judge Wilson concluded that the scientific evidence submitted by the NhRP
shows that “Happy is a being with highly complex cognitive, social and emotional abilities.
She has self-awareness, social needs and empathy. . . . Happy has established a prima facie
case that her confinement at the Bronx Zoo stunts her needs in ways that cause suffering so
great as to be deemed unjust.” Breheny, 38 N.Y.3d at 620 (Wilson, J., dissenting). He aptly
observed: “Driving many of the changing social norms about wild animals is our vastly
enhanced understanding of their cognitive abilities, needs and suffering when in captivity.” /d.
at 606. For example: “Elephant mothers whose calves perish will often mourn their loss for
days, attempt to revive the dead and stand guard over the body for days at a time. Elephants'
ritualistic funeral practices further offer support for the notion that they are mentally and
socially complex beings: when a member of an elephant family dies, elephants have been seen
gathering around the deceased, smelling, moving and interacting with the deceased's bones.”
1d. at 608 (citation omitted).

145.  Judge Rivera similarly recognized the injustice of continuing “Happy's decades-long

confinement in an unnatural habitat where she is held for the sole purpose of human
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entertainment.” /d. at 628 (Rivera, J., dissenting). Based on the expert evidence establishing
Happy’s autonomy and the inherent harm of her confinement, Judge Rivera concluded:
“Captivity is anathema to Happy because of her cognitive abilities and behavioral modalities—
because she is an autonomous being. . . . Her captivity is inherently unjust and inhumane.” /d.
at 642.%%

146. A California court found that three elephants confined at the Los Angeles Zoo were “neither
thriving, happy, nor content.”?®® Leider v. Lewis, Case No. BC375234 at 30 (L.A. Cnty. Sup.

Ct. July 23, 2012), available at: https:/bit.ly/3KRQfln. The injustice of the elephants’

imprisonment was clear as their life was “empty, purposeless, boring, and occasionally

painful.” /d. at 45. The court added: “Captivity is a terrible existence for any intelligent, self-

aware species, which the undisputed evidence shows elephants are. To believe otherwise, as

some high-ranking zoo employees appear to believe, is delusional.” /d. at 30 (emphasis added).

282 «A deepening pool of scientific research gives clear evidence that elephants and other animals
are smarter, more aware, and more emotional than previously thought. . . . Elephants are intelligent
and empathetic. They use tools, have close family ties, comfort their friends, and even appear to
mourn their dead.” Rachel Fobar, A person or a thing? Inside the fight for animal personhood,
NAT. GEO. (Aug. 4, 2021), https://on.natgeo.com/3Fqukwg. One of many examples showing the
advanced cognition of elephants can be seen in the response elephants have to the murder of their
own kind. Specifically, “[a] herd as far away as a hundred miles from a cull — the brutal practice
of gunning down elephants in those areas where their numbers interfere with human settlements —
can both emit and hear alarm calls outside our ears’ register about the unfolding cataclysm. In the
aftermath of such slaughters, when the body parts are locked away in sheds for later sale, other
elephants have been known to return to break in and retrieve the remains for proper burials.”
Charles Siebert, Zoos Called It a ‘Rescue.’ But Are the Elephants Really Better Off?, N.Y. TIMES
(July 9, 2019), https://nyti.ms/3gmjuRJ.

283 The California Supreme Court reversed on legal grounds because “the Legislature did not
intend to overturn the long-established law governing equitable relief for violations of penal law.”
Leider v. Lewis, 2 Cal.5th 1121, 1137 (2017).
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147.  Finally, the Islamabad High Court ordered the release of an elephant named Kaavan from
the Marghazar Zoo to an elephant sanctuary after finding that Kaavan had been subjected to
“unimaginable pain and suffering for the past three decades.” Islamabad Wildlife Mmgt. Bd. v.
Metropolitan Corp. Islamabad, W.P. No. 1155/2019 at 62 (H.C. Islamabad, Pakistan May 21,

2020), available at: https://bit.ly/3tXu4zT. The court recognized the “exceptional abilities” of

elephants and that the “needs of this innocent creation cannot be met in the captive environment
of a z0o.” Id. at 12-13.

il Societal norms are changing with respect to elephant captivity, and
the legal status of nonhuman animals continues to evolve

148.  Whether Mari and Vaigai can challenge their imprisonment through a writ of habeas corpus
“arises within our country's history of evolving norms and knowledge about animals. Those
evolving norms and our deepening understanding about animals, along with legal
developments that reflect them, provide the essential context for deciding this case.” Breheny,
38 N.Y.3d at 610 (Wilson, J., dissenting). Societal norms towards keeping elephants in
captivity as well as the legal status of nonhuman animals more generally have changed. It is
time for the common law to evolve to reflect these changes, which do not comport with the
elephants’ imprisonment at the Honolulu Zoo.

149.  There is a growing societal recognition that confining elephants is unjust, given the well-
documented horrifying effects of captivity: “The physical ailments that afflict captive
elephants — foot sores and infections, joint disorders, a high incidence of tuberculosis — have
been well known for years. . .. [A] 2012 Seattle Times investigation found that 390 elephants
had died in accredited zoos in the previous 50 years, a majority of them from captivity-related
injuries and diseases.” Charles Siebert, Zoos Called It a ‘Rescue.’ But Are the Elephants Really

Better Off?, N.Y. TIMES (July 9, 2019), https://nyti.ms/3gmjuRJ (emphasis added).
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150. Since 1991, more than thirty American zoos have closed their elephant exhibits or are in
the process of doing s0.2%* Lion Country Safari, for example, closed its elephant exhibit in
2006, with its director of wildlife explaining: “If we can’t keep elephants in captivity properly,
we shouldn’t . . . . And we’ve proven that we can’t.”?®

151. In Happy’s case before the New York Court of Appeals, one hundred and forty-six
distinguished scholars, habeas corpus experts, philosophers, lawyers, and theologians
submitted amicus briefs in support of her freedom to a sanctuary,?®® prompting the majority in
Breheny to observe: “this case garnered extraordinary interest from amici curiae and the
public—a testament to the complicated and ever-evolving relationship between human beings
and other animals.”?®” 38 N.Y.3d at 577.

152. Historian Jill Lepore described Happy’s habeas corpus case as the “most important animal-
rights case of the 21st century,” observing that her “misery comprises forms of distress that
many humans, just now, understand better than they used to. In this 21st-century Planet of the

Apes moment, humans have so ravaged the planet that many feel themselves caged, captive,

isolated, and alone, dreading each dawn . . . seeing in Happy a reflection of their own despair.”

284 Closed or closing elephant zoo exhibits, IN DEFENSE OF ANIMALS, https://bit.ly/30P8hjl.

285 Jill Lepore, The Elephant Who Could Be A Person, THE ATLANTIC (Nov. 16, 2021),
https://bit.ly/30DpwOM.

286 Amicus Support for the fight to #FreeHappy, NONHUMAN RIGHTS BLOG (Apr. 25, 2022),
https://bit.ly/3AMm5Z0U.

287 A Change.org petition to free Happy has gathered nearly 1.5 million signatures, of which almost
1 million had been added since the NhRP filed its habeas petition on behalf of Happy. Available
at: https://bit.ly/3qgkxlY.
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Jill Lepore, The Elephant Who Could be a Person, Atlantic, (Nov. 16, 2021),

https:/bit.ly/411G1Og 288

153. Inaradio interview, Lepore added: “I have come — in looking at [Happy’s] case carefully,

to believe it is a necessary part of the political journey and the history of humankind toward

granting rights to more than just the people in power. . . . We are in a long moral journey as a

species and I think we have taken some terribly, terribly bad turns on this road.” Jill Lepore

(interviewed by Melissa Harris-Perry), Happy the Elephant Could Change the Face of Animal

Rights, WYNC STUDIOS: THE TAKEAWAY (Dec. 14, 2021), https://bit.ly/3s3CJlw.

154.  Courts around the world have begun recognizing the rights of some nonhuman animals,

and this Court may “resort . . . to the laws and usages of other countries.” Kake, 2 Haw. at 212.

For example:

In 2014, the Supreme Court of India held that all nonhuman animals possess certain
constitutional and statutory rights. Animal Welfare Board v. Nagaraja,
MANU/SC/0426/2014 at paras. 32, 54, 56, 62, 77 (Supreme Court of India, July 5,

2014), available at: https://bit.ly/3JbHdMP.

In November 2016, an Argentinian court granted habeas corpus relief to an imprisoned
chimpanzee named Cecilia, declared her a “nonhuman legal person,” and ordered her
transferred from the Mendoza Zoo to a Brazilian sanctuary. Presented by A.F.A.D.A.

About the Chimpanzee “Cecilia” — Nonhuman Individual, File No. P.72.254/15 at 32

288 Jill Lepore is a prize-winning professor of American History at Harvard University, an award-
winning author, a staff writer at The New Yorker, a prolific essayist, and a past president of the
Society of American Historians, among other notable achievements. Biography, HARVARD
UNIVERSITY, https://bit.ly/3t1rwCr.
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(Third Court of Guarantees, Mendoza, Argentina, Nov. 3, 2016) [English translation],

available at: https://bit.ly/3mkkSmy.

In 2017, the Civil Cassation Chamber of the Colombia Supreme Court granted habeas
corpus relief to an imprisoned spectacled bear named Chucho and ordered him
transferred from the Barranquilla City Zoo to the Rio Blanco Natural Reserve. Luis
Domingo Gomez Maldonado contra Corporacion Autonoma Regional de Caldas
Corpocaldas, AHC4806-2017 at 17 (Supreme Court of Colombia, Civil Cassation

Chamber, July 26, 2017) [English translation], available at: https://bit.ly/3GUbOrw.

That decision was subsequently nullified on due process grounds and the nullification
was confirmed by the Colombian Constitutional Court in a 7-2 decision. Tutela Action
Filed by the Botanical and Zoological Foundation of Barranquilla (FUNDAZOO)
against the Supreme Court of Justice, SU016/20 (Constitutional Court of Colombia,

Jan. 23, 2020) [English translation], available at: https:/bit.ly/3yzZWTog (“Tutela

Action”). Magistrate Diana Fajardo Rivera powerfully dissented on the basis of the
Great Writ’s history, concluding that Chucho is “the holder of the right to animal
freedom, understood as conditions in which he is better able to express his vital
behavioral patterns,” and possesses “intrinsic value.” Id. at 49 117, 118 (Fajardo, J.,
dissenting).?® An official court announcement regarding the Tutela Action indicated
that Magistrate Alberto Rojas Rios partially dissented because “the concept of person

is not synonymous with human being and that personality is not merely a biological

289 Magistrate Fajardo cited the NhRP and its President and Founder, Steven Wise, ten times.
Tutela Action at § 41and fns. 90, 91, 96, 114, 155, 177, 187, 189 (Fajardo, J., dissenting); Tutela
Action at 1 57-58 (Annex to Fajardo, J., dissent). She also cited with approval Judge Fahey’s
concurrence in Tommy. Tutela Action at § 75 and fns. 163, 168 (Fajardo, J., dissenting).
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concept,” and that nonhuman animals, “according to their autonomy, should have basic
rights which can be protected.” Report No. 03, SU016/20 at 7 (Constitutional Court of

Colombia, Jan. 23, 2020) [English Translation], available at: https://bit.ly/3GZgocT.

e In 2020, the Islamabad High Court ordered the release of an imprisoned Asian elephant
named Kaavan from the Marghazar Zoo to an elephant sanctuary, stating “without any
hesitation” that Kaavan is the subject of “legal rights.” Islamabad Wildlife Mmgt. Bd.
v. Metropolitan Corp. Islamabad, W.P. No. 1155/2019 at 59, 62 (H.C. Islamabad,

Pakistan, May 21, 2020), available at: https://bit.ly/3tXu4zT.

e In2022, Ecuador’s highest court—the Constitutional Court—decided an appeal
from the denial of a writ of habeas corpus for a chorongo monkey named
Estrellita.?®® Judgment No. 253-20-JH/22 Rights of Nature and animals as
subjects of rights, ‘Estrellita Monkey’ Case (Constitutional Court of Ecuador,

2022) [English Translation], https://bit.ly/3MhkBw6. By a 7-2 vote, the Court

ruled: “Animals are subjects of rights protected by the rights of Nature.” /d. at
9 181, p. 55. Regarding the availability of habeas corpus for wild nonhuman
animals, the Court wrote:

[T]he rights of a wild animal must be protected objectively, taking its life, freedom
and integrity as their own inherent rights, and not based on the claims, desires or
intentions of third parties. In these cases, if the judges prove that the deprivation or
restriction of the freedom of a wild animal is unlawful, they must provide the most
suitable alternative for the preservation of the life, freedom, integrity and other
related rights of the victim; they may order, without being restrictive, its reinsertion

2% Tn 2020, the Constitutional Court selected this case for appeal in order to “develop case law
determining the scope of a motion for habeas corpus with respect to the protection of other living
beings, and if these can be considered as subjects entitled to rights covered by the laws of nature.”
Selection Court of the Constitutional Court of Ecuador re: Case No. 253-20-JH at para. 9 (Dec.
22,2020) [English translation], available at: https://bit.ly/31. YoM{8.
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in its natural ecosystem, its translocation to shelters, sanctuaries, aquariums, eco
Z00s, or its treatment in animal rehabilitation centers.

Id. at 9173, p. 53.2%1

In endeavoring “to administer justice ‘according to the promptings of reason and common
sense,”” Welsh, 41 Haw. at 121, this Court can “resort, for light, to the laws of those countries,
to whose authority and opinions we yield the highest veneration,” and evolve the common law
in “accordance with justice and with sentiments and circumstances of an enlightened age.”

Kake, 2 Haw. at 212.

D. As a matter of liberty, this Court must recognize Mari and Vaigai’s common law right
to bodily liberty protected by habeas corpus because they are autonomous and
extraordinarily cognitively complex

156. “‘No right is held more sacred, or is more carefully guarded, by the common law, than the

right of every individual to the possession and control of his own person, free from all restraint
or interference of others, unless by clear and unquestionable authority of law.””” Campbell v. H.
Hackfeld & Co., 20 Haw. 245, 250-51 (1910) (citing Union Pac. R. Co. v. Botsford, 141 U.S.
250,251 (1891)). “The only part of the conduct of any one, for which he is amenable to society,
is that which concerns others. In the part which merely concerns himself, his independence is,
of right, absolute. Over himself, over his own body and mind, the individual is sovereign.”
State v. Mallan, 86 Hawai’1 440, 457 (1998) (Levinson, J., dissenting) (quoting JOHN STUART
MILLS, ON LIBERTY (1859)). “‘Personal sovereignty places an absolute duty on lawmakers not

to cross its boundaries.’” Id. at 488 (citation omitted).

291 The Constitutional Court relied upon a joint amicus brief submitted by the NhRP and Harvard
Law School’s Animal Law & Policy Program, citing it ten times. Judgment No. 253-20-JH/22 at

15,

p. 3: 17 10-13, pp. 4-5; 1 68, p. 22; 1 86 n.89, p. 28; 1126 n.117, p. 38; ] 128, pp. 38-39; 1 132

n.125, p. 41; 1 136 n.129, p. 42; 1 143 n.133, p. 44; 1 144, pp. 44-45. The joint amicus brief is
available at https://bit.ly/3FOQViM.
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157. Autonomy is the foundation of the common law right to bodily liberty. See, e.g., State v.
Abella, 145 Hawai’i 541, 553 (2019) (“the right to refuse life-sustaining medical treatment, a
right that is incident to the rights to privacy, bodily autonomy, and self-determination,” has
“common law origins”); Matter of Nora D., 485 P.3d 1058, 1065 (Alaska 2021) (“the common
law recognizes that important interests of dignity, self-determination, autonomy, and privacy
are implicated by an individual's ability to make personal medical decisions”); Rivers v. Katz,
67 N.Y.2d 485, 493 (1986) (“In our system of a free government, where notions of individual
autonomy and free choice are cherished, it is the individual who must have the final say in
respect to decisions regarding his medical treatment in order to insure that the greatest possible
protection is accorded his autonomy and freedom from unwanted interference with the
furtherance of his own desires.”).2%

158. Indeed, the importance of autonomy in Hawaii is such that Congress took the incredibly
rare step of formally apologizing “for the overthrow of the Kingdom of Hawai’i on January 7,
1893 ... and for the deprivation of the inherent rights of native Hawaiians to self-determination
and sovereignty.” Off. of Hawaiian Affs. v. Hous. & Cmty. Dev. Corp. of Hawaii (HCDCH),

117 Haw. 174, 190 (2008), rev'd and remanded sub-nom. Hawaii v. Off. of Hawaiian Affs., 556

U.S. 163, 129 (2009). Congress then recommended that “‘as [a] matter of justice and equity

292 See also Cruzan by Cruzan v. Harmon, 760 S.W.2d 408, 416 (Mo. 1988), aff'd sub nom. Cruzan
by Cruzan v. Dir., Missouri Dep't of Health, 497 U.S. 261 (1990) (“The common law recognizes
the right of individual autonomy over decisions relating to one's health and welfare.”); Thor v.
Superior Court, 855 P.2d 375, 380 (Cal. 1993) (noting “‘the long-standing importance in our
Anglo—American legal tradition of personal autonomy and the right of self-determination.’. . . . As
John Stuart Mill succinctly stated, ‘Over himself, over his own body and mind, the individual is
sovereign.’”) (citations omitted).
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. [nJative Hawaiian people should have self-determination over their own affairs.”” Id. at
212 (citation omitted).

159. The Supreme Court of Hawaii has never shied away from recognizing the importance of
protecting an individual’s autonomy. In Campbell, 20 Haw. at 245, the plaintiff argued that he
was unlawfully subjected to a physical examination in the presence of a jury, calling the
examination a “violation of his personal liberty.” Id. at 249. The court cited Botsford, 141 U.S.
at 250-51, to emphasize that “‘[n]o right is held more sacred, or is more carefully guarded, by
the common law, than the right of every individual to the possession and control of his own
person, free from all restraint or interference of others.”” Id. at 250. However, the plaintiff
voluntarily submitted to a physical examination, which the court construed as a waiver of his
right not to be physically examined. /d. at 251. Still, the Supreme Court recognized that absent
the plaintiff’s voluntary submission, the common law principles regarding autonomy
enunciated in Botsford would have obligated the court to find that the examination was “an
illegal method of obtaining evidence.” /d.

160. In Carr v. Strode, 79 Hawai’i 475 (1995), autonomy played a central role in helping the
court expand the scope of informed consent. There, the Hawaii Supreme Court found that, with
regard to a physician's duty to disclose risk information prior to treatment, the patient-oriented
standard (as opposed to the physician-oriented standard) dictates the scope of the disclosure,
because it “better respects the patient's right of self-determination.” /d. at 148. The court’s
“adoption of the patient-oriented standard applie[d] generally to the common law doctrine of
informed consent and to all professionals within its purview.” Id. at 485 n.5. See also Keomaka

v. Zakaib, 8 Haw. App. 518, 523 (1991) (“The doctrine [of informed consent] ‘is based on the
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principles of individual autonomy, and specifically on the premise that every person has the
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right to determine what shall be done to his own body.’”) (citation omitted).

161. The Great Writ, which safeguards the right to bodily liberty, can be used to protect both
humans and nonhuman animals who have had their autonomy unjustly restricted. See Breheny,
38 N.Y.3d at 632 (Rivera, J., dissenting) (“[T]he Great Writ serves to protect against unjust
captivity and to safeguard the right to bodily liberty,” and “those protections are not the singular
possessions of human beings.”); id. at 580 (Wilson, J., dissenting) (“The purpose of the Great
Writ is to secure liberty.”); see also Stanley, 49 Misc.3d at 753 (“The great writ of habeas
corpus lies at the heart of our liberty, and is deeply rooted in our cherished ideas of individual
autonomy and free choice.”) (internal citations and quotations omitted).

162.  In Tommy, Judge Fahey recognized that autonomy lies at the heart of whether a chimpanzee
“has the right to liberty protected by habeas corpus,” noting the answer requires looking at the
scientific evidence. 31 N.Y.3d at 1057 (Fahey, J. concurring). He found that “[t]he record
before us in the motion for leave to appeal contains unrebutted evidence, in the form of
affidavits from eminent primatologists, that chimpanzees have advanced cognitive abilities,
including being able to remember the past and plan for the future, the capacities of self-
awareness and self-control, and the ability to communicate through sign language.” Id. 1057-
58 (citations omitted). Based on t