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CATHERINE DOYLE, M.S., and LESTER O’BRIEN’S AMICUS CURIAE BRIEF 
 
I. INTRODUCTION 
 

Amici Lori Marino, Ph.D., Bob Jacobs, Ph.D., Catherine Doyle, M.S., and Lester 

O’Brien (collectively “Amici”) are self-described neuroscientists and/or experts on elephant 

welfare. Dkt. 68 at 5–7.1 Amici opine that elephants have a right to bodily liberty because they 

are autonomous beings, and because “autonomy is the foundation of the common law right to 

bodily liberty[.]” Id. at 11. They submit their brief “to supplement the evidentiary record already 

before the Court and to demonstrate that independent scientific research continues to support 

reexamining which beings may possess the common law right to bodily liberty protected by 

habeas corpus.” Id. at 5. Among their new evidence, Amici opine that the mere confinement of 

elephants in zoos harms their well-being, and that this harm outweighs the institutional purposes 

served by zoos. Id. at 7–9. 

The Court should disregard Amici’s brief in its entirety. First, Amici cite to no legal 

authority for their sweeping pronouncement that “autonomy is the foundation of the common 

law right to bodily liberty.” No law, court, or legal authority has ever held that the legal standard 

for bodily liberty for nonhuman animals is autonomy. Such a tenet is contrary to established 

legal precedent and principles holding that the right to bodily liberty is grounded in legal 

“personhood,” i.e., being a human. The question of elephant autonomy, for which Amici seek 

judicial notice, is thus a distraction; no level of autonomy will transform a nonhuman animal into 

a legal person. Second, Amici are barred from supplementing the evidentiary record, particularly 

where they have already had the opportunity to submit evidence to the trial court. Finally, 

 
1 All citations are to the PDF page number of the docket.   
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Amici’s supplemental opinions about the adverse impact to elephants caused by zoo 

confinement, and the failure of zoos to meet their institutional purposes, should be disregarded 

because they are not relevant to the issue before this Court, i.e., whether nonhuman animals are 

“persons” with a right to bodily liberty that is accorded habeas protection. Moreover, because 

neither NhRP nor Amici contend that the City has violated any law governing the treatment of 

zoo animals, Amici’s arguments point to a broader policy issue of whether elephant confinement 

is ethical. This is not a legal issue before the Court, but a policy matter for the legislature’s 

resolution.  

II. ARGUMENT 
 

A. Elephants Do Not Have a Right to Bodily Liberty Simply Because They Have 
Autonomy. 

 
Amici contend that “autonomy is the foundation of the common law right to bodily 

liberty[.]” See Dkt. 68 at 11. Because elephants are autonomous (a premise they claim is subject 

to judicial notice), Amici argue, they therefore have a right to bodily liberty. All legal authority 

contradicts their claims. 

Nonhuman animals do not have the same fundamental right to bodily liberty as humans 

by law. See Haw. Const., art. I, § 5 (“No person shall be deprived of life, liberty or property 

without due process of law”) (emphasis added); see also Nonhuman Rts. Project, Inc. v. Breheny, 

197 N.E.3d 921, 927 (N.Y. 2022) (holding that “the great writ protects the right to liberty of 

humans because they are humans with certain fundamental liberty rights recognized by law”). 

The law treats nonhuman animals as property, without an inherent right to bodily liberty. The 

notion that nonhuman animals should have human rights commensurate with their human traits 

such as autonomy, is an appeal to empathy, compassion, and social justice; it is a red herring that 

is not based on legal authority or principle. Amici are “essentially pulling rights out of thin air,” 

and “creating rights because they thought those rights should exist.” See Nonhuman Rights 
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Project, Inc., v. Cheyenne Mountain Zoological Soc’y and Bob Chastain, No. 23CV31236, 2023 

WL 12313504, at *8 (Colo. Dist. Ct., Dec. 3, 2023). Under established law, even humans who 

have diminished autonomy have a right to bodily liberty based on the mere fact that they are 

human beings.2 

B. The Court Should Disregard Amici’s Supplemental Evidence. 
 

Amici proffer new expert opinions that “captivity compromises the physical, 

psychological, and neural well-being of elephants,” and that “institutional purposes asserted by 

zoos do not eliminate the harms of captivity.” Dkt. 68 at 7–9. They also direct the Court in 

footnotes to scientific articles and studies that had not been presented to the trial court.3 Amici 

admit that this evidence is intended to “to supplement the evidentiary record already before the 

Court.” Id. at 7. The Court should disregard Amici’s supplemental evidence.  

 
2  Amici ask this Court to take judicial notice that elephants, including Mari and Vaigai, are 
autonomous beings. Dkt. 68 at 11. “[A] fact is a proper subject for judicial notice if it is common 
knowledge or easily verifiable.” Uyeda v. Schermer, 144 Hawai‘i 163, 172, 439 P.3d 115, 124 
(2019); see also 
Amici’s heavy reliance on “scientific evidence” (which the City could not controvert when 
moving to dismiss pursuant to Rule 12(b)(6)), and their own expert opinions, underscore that 
elephant autonomy is neither commonly known nor easily verifiable. Even Amici’s reliance on 
Rowley v. City of New Bedford, Massachusetts is misplaced. There, the court took judicial notice 
“of facts concerning Asian elephants' physical characteristics, sense of smell, vocal modulation, 
cognitive complexity, social relationships, and understanding of death, including that elephants 
often seem philosophical and perceptive, and appear to have deep feelings.” Dkt. 68 at 5 (internal 
quotations omitted). The Rowley court did not take judicial notice of elephant autonomy and, in 
fact, made no mention of “autonomy” at all. See Rowley, 413 F. Supp. 3d 53 (D. Mass. 2019), 
aff'd, No. 19-2000, 2020 WL 6111190 (1st Cir. Sept. 24, 2020). 
 
Finally, but most importantly, whether or not elephants are autonomous is irrelevant; all animals 
have some level of autonomy. Surely, Amici are not asking the Court to take judicial notice of 
the fact that all animals are autonomous. What Amici in fact seek is judicial notice that elephants 
possess a sufficient level of autonomy such as to make them legal “persons” with concomitant 
rights to liberty. As discussed above, whatever the autonomy in a nonhuman animal, it cannot 
transform them into legal “persons.”  
 
3 Compare Petition with Dkt. 68 at 7–9, n.3–4. 
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First, Amici are not permitted to introduce new evidence on appeal. HRS § 641-2(b) is 

clear on this point:  “Every appeal shall be taken on the record, and no new evidence shall be 

introduced in the supreme court.” For instance, in Pickering v. State, 57 Haw. 405, 557 P.2d 125 

(1976), this Court refused to consider letters from experts during appellate review, and held that 

“[t]he problem with these letters is that they were not presented to the trial court in its 

determination […] This court cannot consider such evidence outside the record, which was not 

before the trial court, for purposes of appellate review.” Id. at 408–09, 557 P.2d at 128.  

Second, as amicus curiae, Amici are bound by the evidence presented to the Circuit 

Court by the parties. See State v. Palama, No. CAAP-12-0000434, 2015 WL 8566696, at *3 

(Haw. Ct. App. Dec. 11, 2015) (mem. op.) (“[A]n amicus curiae will not be permitted to present 

additional evidence on appeal which was not before the trial court.”) (citation omitted).4     

Third, Amici provide no reason why the record requires supplementation, particularly 

where they offer opinions that are rehashed or that have no relevance to the issue at bar. NhRP’s 

Petition for a Common Law Writ of Habeas Corpus was 375 pages long and replete with expert 

opinions, including those of Amici Bob Jacobs, Ph.D., that overlap with Amici’s proffered 

evidence. See CC Dkt. 1 at 6, Decl. of Bob Jacobs, at 326–75. 

C. The Ethics of Confining Elephants in Zoos Is a Matter for the Legislature. 
 

Amici opine that zoo captivity in and of itself places elephants at risk for physical and 

psychological damage, regardless of any efforts that a zoo may undertake to care for elephants. 

Dkt. 68 at 3. They also claim that the harm to elephants caused by captivity outweighs the 

institutional purpose of zoos, i.e., conservation and public education . Id. at 7–9, 9 n.4.  

 
4 Pursuant to Hawai‘i Rules of Appellate Procedure Rule 35(c)(2), a copy of the memorandum 
opinion in Palama is appended hereto. 
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These opinions are irrelevant to whether elephants have the right to bodily liberty, the 

issue before this Court, and should therefore be disregarded. See 

403. These opinions also fail to present a legal issue for the Court to resolve, as neither NhRP 

nor Amici have contended that the City has violated any of the existing laws governing the 

humane treatment and protection of zoo animals.5 

Instead, Amici’s opinions that zoo captivity is per se harmful to elephants, and NhRP’s 

argument that zoo captivity violates the right of elephants to bodily liberty, underscore the real 

issue that Amici and NhRP are improperly trying to bring before the Court: whether elephants 

belong in zoos. This is a policy question that is more appropriate for legislative action. As the 

Appellate Court of Connecticut held: 

Our conclusion that the petitioner in this case lacks standing, however, does not 
restrict it, or others, from advocating for added protections for elephants or other 
nonhuman animals at the legislature. We acknowledge that elephants are 
magnificent animals who naturally develop social structures and exhibit 
emotional and intellectual capacities. They are deserving of humane treatment 
whether they exist in the wild or captivity. Our law recognizes—as any pet owner 
knows—that animals are sentient beings and an entirely different kind of property 
than a chair or a table. We note that our legislature has enacted comprehensive 
laws prohibiting abusive behaviors toward animals, which carry penalties that are 
based on the severity of the abuse and the abuser's intent. . . . Whether, as a matter 
of public policy, nonhuman animals, such as elephants, should possess individual 
rights and be permitted to bring a claim in a court of law are issues for the 
legislature to address, if it is so inclined. 

 
Nonhuman Rts. Project, Inc. v. R.W. Commerford & Sons, Inc., 216 A.3d 839, 846 n.9 (Conn. 

App. Ct. 2019); see also Bechtold v. Physicians Health Plan of N. Indiana, Inc., 19 F.3d 322, 

 
5 For instance, the Animal Welfare Act (“AWA”) was enacted to “insure that animals intended 
for use in research facilities or for exhibition purposes or for use as pets are provided humane 
care and treatment[.]” 7 U.S.C. § 2131. The AWA governs zoos and sets standards for their 
humane handling, care, treatment, and transportation of warm-blooded animals, marine 
mammals, birds, and nonhuman primates. 9 C.F.R. pt. 3. The Endangered Species Act, 16 U.S.C. 
§§ 1531, et seq., provides additional protections for endangered species, including Asian 
elephants like Mari and Vaigai, against harassing or harmful conduct. 16 U.S.C. §§ 1532, 
1538(a)(1)(B). There are also standards for zoos and zoo elephants, including the Association of 
Zoos and Aquariums Standards for Elephant Management and Care. 
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328 (7th Cir. 1994) (“The greater social questions must be decided by the political branches of 

government which can engage in ‘legislative fact-finding’ and ‘benefit from public hearings and 

constituent expression of opinion’”). Whether “elephants ought not be kept in captivity at all” is 

“beyond the purview of this Court, immaterial because [it is] of no legal consequence to the 

outcome of this action.” See Rowley, 413 F. Supp. 3d at 62–63 (holding that zoo’s treatment of 

two Asian elephants did not violate the Endangered Species Act). 

legal standard where “personhood” depends on vague and impracticable concepts of 

“autonomy.” A ruling that elephants do not have a right to bodily liberty does not prevent NhRP 

or their amici from appealing to the Hawai‘i State Legislature or Honolulu City Council for laws 

that would prohibit the confinement of elephants (or any other nonhuman animal) in zoos. The 

willingness of local governments to enact such legislation was proven in 2023, when NhRP 

successfully advocated for at least one municipality to enact an ordinance granting the Right to 

Bodily Liberty for Elephants.6 See City of Ojai, Cal., Ordinance No. 940 (2023), Municipal Code 

of Ordinances § 5-4.1001 et seq.7 Here, however, there has been no evidence or claim that NhRP 

or Amici have ever advocated such legislation to the Hawai‘i State Legislature or the Honolulu 

City Council.  

 

 
6 Lauren Choplin, California City Passes Historic Animal Rights Legislation, Nonhuman Rights 
Project (Sept. 27, 2023), https://www.nonhumanrights.org/blog/ojai-animal-rights-legislation/. 
 
7 https://ecode360.com/44869039#44869039 (last visited Sept. 23, 2026). 
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III. CONCLUSION 
 

For the foregoing reasons, the City respectfully requests that the Court disregard this 

Amici Brief, and affirm the ICA’s decision. 

DATED:  Honolulu, Hawai‘i, September 24, 2026. 

DANA M.O. VIOLA 
Corporation Counsel 
 
 
By  /s/ Patrícia A.V. Sendão  

JACQUELINE M. DE LEEUW HUANG 
PATRÍCIA A.V. SENDÃO 
 
Deputies Corporation Counsel 
Attorneys for Respondents/Appellees  
CITY AND COUNTY OF HONOLULU 
DEPARTMENT OF ENTERPRISE 
SERVICES AND ITS DIRECTOR, DITA 
HOLIFIELD, AND THE HONOLULU 
ZOO DIRECTOR, JOHN BERRY
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